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SUPKEME  COURT. 

ROWLAND  N.  HAZARD  and  JOHN  C.  HAZARD  agt.  JOHN  R. 
CASWELL  and  WILLIAM  M.  MASSEY. 

Trade-mark  —  Injunction —  When  and  liow  copartnership  name  may  be  con- 
tinued by  successors  —  rights  under. 

• 

The  words  "Established  1780,"  or  "Established  A.  D.  1780"  which  have 
been  conspicuously  displayed  and  used  upon  the  signs,  labels,  bill  heads 
&c.,  of  a  drug  house  for  a  great  number  of  years,  may  strictly  and 
rightly  be  denominated  a  trade-mark,  and  the  right  to  the  exclusive  use 
of  such  words  will  be  protected  by  a  court  of  equity. 

Where  one  partner  retires  from  a  firm  and  the  other  members  of  the  firm, 
with  the  consent  of  the  retiring  member,  continue  the  business  under 
the  old  firm  name,  as  they  may  do  under  the  statute  (Laws  of  1854, 
chapter  400),  they  will  be  held  to  have  succeeded  to  the  business  of  the 
old  firm. 

As  the  right  to  use  the  words  "Established  1780,"  or  "Established  A.  D. 
1780  "  when  the  partnership  between  the  plaintiffs  and  the  defendant 
ended,  belonged  to  the  business,  it  passed  to  the  successors  of  the  firm. 

If  the  successor  to  the  business  of  the  manufacture  of  one  compound 
or  one  article  has  a  right  to  the  continued  and  sole  use  of  the  name  or 
mark  by  which  the  public  recognizes  its  genuineness,  so  the  successors 
in  business  to  those  who  placed  upon  the  market  many  compounds,  all 
marked  and  designated  by  certain  well  known  words,  are  entitled  to  the 
continued  and  sole  use  of  such  words  which  distinguished  the  prepara- 
tions. And  what  is  true  in  regard  to  articles  manufactured  by  prede- 
cessors in  business  and  continued  by  successors,  is  also  true  in  regard 
to  new  compounds. 

"Where  the  facts  showed  that  the  plaintiffs  took  the  legal  statutory  step  to 
perpetuate  the  old  business  as  its  successors,  and  the  defendant  per- 
mitted them  to  carry  it  on  as  such,  under  the  old  name  for  two  years ; 
that  the  defendant  sold  to  the  plaintiffs  the  whole  stock,  building,  signs, 
labels,  &c. ,  and  in  four  formal  and  legible  receipts  the  defendant  calls 
the  plaintiffs  "  successors  to  the  old  firm:" 
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Held,  that  plaintiffs  are,  in  fact,  the  successors  of  the  old  firm  and  entitled 
to  use  a  combination  of  words  which  was  the  property  thereof,  because 
it  designated  and  marked  it  as  well  and  as  clearly  as  its  name  did. 

Special  Term,  September,  1878. 

APPLICATION  by  plaintiffs  for  an  injunction  restraining  the 
defendants  from  using  upon  their  signs  and  labels,  as  drug- 
gists, the  words  "  Established  1780." 

Henry  E.  JTowland,  for  plaintiffs. 
John  L.  Hill,  for  defendants. 

WEST-BROOK,  J.  —  The  plaintiffs,  Rowland  N.  Hazard  and 
John  C.  Hazard,  are  druggists  and  copartners,  carrying  on 
business  as  such,  under  the  name,  style  and  firm  of  Caswell, 
Hazard  &  Co.,  at  No.  132  Thames  street,  in  the  city  of  New- 
port, state  of  Rhode  Island,  and  also  at  the  corner  of  Broad- 
way and  Twenty-fourth  street,  and  at  the  corner  of  Sixth 
avenue  and  Thirty-ninth  street,  in  the  city  of  New  York. 
Prior  to  the  31st  day  of  July,  1876,  the  business  had  been 
conducted  by  such  plaintiffs  in  connection  with  the  defendant 
John  R.  Caswell,  on  which  day  (see  agreement  for  winding  up 
partnership,  and  also  the  bill  of  sale  of  the  Newport  store) 
the  partnership  of  the  three  terminated.  The  business  had 
been  carried  on  by  the  three  from  the  year  1872,  and  the  plain- 
tiffs owned  twenty-three  thirtieths  thereof,  and  the  defendant 
Caswell  seven-thirtieths. 

From  the  1st  day  of  January,  1867,  to  July,  1872,  the 
same  firm  name  had  been  used,  and  during  that  period  the 
plaintiff  Rowland  N.  Hazard,  the  defendant  John  R.  Cas- 
well, and  one  Philip  Caswell,  Jr.,  were  the  members.  In 
July,  1872,  the  said  Philip  Caswell,  Jr.,  sold  out  his  interest 
in  the  business  to  the  plaintiff  Rowland  N.  Hazard,  and  John 
C.  Hazard  became  a  member  thereof,  the  firm  name  remain- 
ing unchanged ;  and  the  business  was  continued  under  the 
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old  name  and  style  of  Caswell,  Hazard  &  Co.,  pursuant  to 
chapter  400  of  the  Laws  of  1854,  entitled  "An  act  allowing 
the  continued  use  of  copartnership  names  in  certain  cases." 

The  business  which  was  conducted  by  the  plaintiffs  and 
the  defendant  Caswell  was  a  continuation  of  that  which  had 
been  established  at  Newport  in  1780  by  one  Charles  Feke. 
This,  I  think,  the  papers  in  the  cause  fully  establish,  and  for 
years  prior  to  the  withdrawal  of  the  defendant  John  R.  Casr 
well,  the  date  of  which  was  July  31,  1876,  the  words  "  Estab- 
lished 1780,"  or  "Established  A.  D.  1780,"  had  been  con- 
spicuously displayed  upon  the  signs,  bill  heads  and  labels 
of  the  firm.  During  the  time  of  such  display  the  firm  had 
been  known  by  various  names,  but  during  all  the  time  the 
defendant  Caswell  was  connected  with  the  business,  which 
was  from  1859  to  1876,  he,  in  common  with  his  partners,  by 
a  conspicuous  display  of  the  words  upon  the  signs,  labels,  bill 
heads,  &c.,  of  his  firm,  asserted  and  declared  to  the  world 
that  the  business  carried  on.  had  been  established  in  the  year 
1780.  This  assertion,  made  continually  during  a  period  of 
seventeen  years,  the  defendant  Caswell  is  in  no  situation  to 
controvert,  and  its  truth,  resting  upon  his  own  long-continued 
assertions,  as  well  as  upon  the  positive  evidence  of  its  entire 
accuracy,  must,  for  the  purposes  of  this  motion,  be  assumed. 

When  the  copartnership  between  the  plaintiffs  and  the 
defendant  Caswell  ended,  in  1876,  it  is  evident  that  the  right 
to  use  the  words  "Established  1780,"  or  "Established  A.  D. 
1780,"  belonged  to  the  business,  and  passed  to  the  successors 
of  the  firm.  Used,  as  these  words  and  figures  were,  to  iden- 
tify a  drug  house,  and  to  give  it  character  by  its  age,  and 
such  use,  continued  for  many  years,  necessarily  distinguishing 
it  from  any  other,  it  is  quite  apparent,  that  the  exclusive 
enjoyment  of  such  use  is  as  valuable,  as  a  species  of  trade-mark, 
to  the  continuers  of  that  business,  as  the  exclusive  enjoy- 
ment of  a  trade-mark  upon  a  well-known  article  is  valuable  to 
the  manufacturer  thereof.  Indeed,  the  reasons  which  protect 
the  owner  in  the  sole  use  of  a  name  or  mark  upon  a  single 
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article  are  especially  applicable  to  the  business  of  these  plain- 
tiffs who,  if  they  do  succeed  to  the  old  business,  must  com- 
pound and  sell  many  articles  which  had  been  previously 
compounded  and  sold  by  their  predecessors  of  the  genuine- 
ness of  which  the  public  is  to  be  assured  by  the  use  of  the 
old  declarations  upon  the  labels.  Those  statements  which 
appeared  upon  the  packages  containing  the  various  prepara- 
tions of  the  firm  for  many  years,  identified  its  goods,  and  each 
one,  or  rather  each  form  of  the  statement  (for  both  convey 
.  the  same  thought)  can  strictly  and  rightly  be  denominated  "a 
trade-mark."  Every  argument  sustaining  the  right  to  exclu- 
sively use  a  name  or  trade-mark  to  designate  one  manufac- 
tured article,  may  be  used  in  this  case  with  a  force  multiplied 
by  the  number  of  preparations  which  are  continued  to  be  put 
up  by  those  who  continue  the  old  business.  If  the  successor  to 
the  business  of  the  manufacture  of  one  compound  or  one  article 
has  a  right  to  the  continued  and  sole  use  of  the  name  or  mark 
by  which  the  public  recognizes  its  genuineness,  so  the  suc- 
cessors in  business  to  those  who  placed  upon  the  market  many 
compounds,  all  marked  and  designated  by  certain  well-known 
words,  are  entitled  to  the  continued  and  sole  use  of  such 
words  which  distinguish  the  preparations.  And  what  is  true 
in  regard  to  articles  manufactured  by  predecessors  in  business, 
and  continued  by  successors,  is  also  true  in  regard  to  new 
compounds.  The  fact  that  a  business  is  a  continuation  of  one 
long  established,  when  communicated  to  the  public,  is  of 
actual  value  to  its  owners.  In  the  case  of  a  drug  and  medi- 
cine house,  the  formulas,  receipts  and  prescriptions  are  not 
only  preserved  for  the  purpose  of  reproducing  articles  which 
have  for  years  been  compounded,  but  they  are  also  the  foun- 
dations from  and  by  which  new  results  are  continually  pro- 
duced, and  which  may  legitimately  be  regarded  as  the  growths 
of  the  business  of  former  years.  As  such  new  preparations 
have  their  origin  from  such  old  business  and  are  really  the 
enlargement  thereof,  why  should  not  the  owners  of  both  the 
old  and  new  compounds  own  and  enjoy  as  property  a  combi- 
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nation  of  words,  which  not  only  designates  their  preparations 
and  business  but  which  gives  value  to  both,  because  they  thus 
bear  a  mark  which  carries  with  it  the  reputation  acquired 
during  the  years  that  are  past.  Very  clearly,  a  man's  name 
could  not  be  used  by  another,  without  the  consent  of  its 
owner,  to  impose  upon  the  public,  under  that  disguise,  the 
business  or  goods  of  the  latter  as  those  of  the  former.  A 
mark  or  a  combination  of  words  may  be  used  to  distinguish 
the  owner's  goods  and  business  as  well  as  his  name,  and  when 
thus  distinguished  and  known  to  the  public,  precisely  the 
same  arguments  which  entitle  an  individual  to  the  use  of  his 
own  name  apply.  No  man  may  injure  another's  business  and 
impose  upon  the  public  alike,  by  selling  his  own  goods  so  dis- 
guised by  the  use  of  either  the  other's  name  or  mark  as  to 
induce  the  buyer  to  believe  they  are  those  of  the  person  whose 
name  or  mark  they  bear.  The  argument  is  as  sound  when 
applied  to  an  entire  business  as  it  is  when  applied  to  a  single 
article,  as  applicable  to  marks  or  combinations  of  words  known 
by  the  public  as  indicating  a  particular  article  or  business  as 
to  the  owner's  name,  which  only  indicates  and  declares  the 
same  thing.  The  right  of  protection  in  the  use  of  names  or 
trade-marks  rests,  it  seems  to  me,  upon  the  same  principle. 
The  owner  of  either  is  entitled  to  its  entire  value  and  worth 
in  the  reputation  and  character  it  may  give  to  any  article 
offered  to  the  public,  or  to  any  business  conducted.  Either 
the  name  or  mark,  and  the  one  just  as  much  as  the  other,  may 
distinguish  an  article  or  business  and  the  more  honored  the 
name  or  mark  is  by  public  favor  the  more  valuable  it  is  to  the 
owner  of  the  article  or  business.  Entertaining  these  views, 
which  seem  to  me  very  simple  and  clear,  if  the  question  before 
me  was  new  I  should  find  no  difficulty  in  deciding  that  the 
successors  in  business  to  the  old  firm  of  Caswell,  Hazard  &  Co. 
own,  and  are  entitled  to  use,  the  words  which  distinguish  both 
their  general  business  and  their  specific  preparations.  Their 
right,  however,  so  to  do  rests*  upon  many  cases.  See,  among 
others,  The  G.  &  E.  Nan.  Co.  agt.  Hall  (61  N.  Y.,  232), 
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Sohier  agt.  Johnson  (111  Mass.,  238),  Shipwright  agt.  Car- 
penter (19  Weekly  Rep.,  599),  The  Jos.  Dixon  Crucible  Co., 
agt.  Guggenheim  (7  Phila.,  408 ). 

The  next  question  which  this  cause  presents  is,  have  the 
plaintiffs  succeeded  to  the  business  of  the  old  firm  of  Caswell, 
Hazard  &  Co.  ?  A  careful  examination  of  the  papers  requires 
me  to  give  to  this  interrogatory,  also,  an  affirmative  answer, 
for  the  following  reasons  : 

First.  The  defendant  Caswell  retired  from  the  firm  on 
July  31,  1876,  and  the  present  plaintiffs  continued  the  busi- 
ness at  the  old  places  under  the  firm  name  of  Caswell,  Hazard 
<fe  Co.  It  was  done  under  the  statute  before  referred  to  (Chap- 
ter 400  of  the  Laws  of  1854).  The  use  of  that  firm  name, 
and  the  continuation  of  the  business  by  the  plaintiffs,  as  its 
successors,  has  been  uninterrupted  and  unquestioned.  The 
right  to  use  the  firm  name  depended  upon  the  fact  that  it 
was  a  continuance  of  the  old  business,  as  the  act  clearly 
imports.  Mr.  Caswell,  having  for  two  years  permitted  the 
use  of  the  firm  name  by  tha  plaintiffs  under  the  statute,  upon 
the  assumption  that  they  were  the  successors  to  the  business 
thereof,  is  in  no  condition  now  to  gainsay  it.  There  are 
times  when  a  party  must  speak  or  be  precluded  from  so  doing. 
The  act  of  the  plaintiffs  was  undoubtedly  known  to  him. 
Without  question  he  allows  them  thus  to  carry  on  business 
and  expend  their  money.  Certainly,  if  Caswell  is  not 
entirely  estopped  from  questioning  the  title  of  the  plaintiffs 
as  successors  to  the  old  firm,  his  long  silence  is  very  high 
evidence  in  construing  the  agreement  of  settlement  and 
separation. 

Second.  By  bill  of  sale,  dated  October  7,  1876,  which  also 
fixes  July  31,  1876,  as  the  date  when  his  copartnership  with 
plaintiffs  ended,  the  defendant  Caswell  conveyed  to  the  plain- 
tiffs all  his  "  right,  title  and  interest  in  the  stock  in  trade  and 
property  of  every  kind  of  the  copartnership  in  Newport,  in 
the  county  of  Newport,  in  the  state  of  Rhode  Island,  form- 
erly carried  on  by  the  parties  under  the  firm  name  of  Caswell, 
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Hazard  &  Co.,  excepting  only  book  accounts  outstanding  31st 
day  of  July,  A.  D.  1876,  to  have  and  to  hold  the  same  to  the 
said  Kowland  N.  Hazard,  and  John  C.  Hazard,  and  their 
assigns  forever."  The  property  thus  conveyed,  and  which 
the  plaintiffs  "  and  their  assigns* "  could  have  and  hold  "  for- 
ever," included  the  signs  upon  the  building  containing  the 
words  "  Established  A.  D.  1780,"  and  the  labels,  bill  heads, 
letter  heads,  &c.,  which  contained  similar  language.  If  it 
was  not  understood  that  the  plaintiffs  were  to  continue  the 
old  business,  why  was  this  property  sold  without  any  reserva- 
tion whatever  ?  It  being  so  sold,  it  follows,  at  least  so  far  as 
the  Newport  store  and  business  are  concerned,  that  the  plain- 
tiffs legitimately  succeed  to  the  old  business  by  purchase,  and, 
as  that  was  a  part  and  parcel  of  the  general  business  of  the 
firm,  it  affords  also  a  very  strong  presumption  that  all  the 
business  was  to  be  conducted  by  the  plaintiffs  as  the  succes- 
sors of  the  old  firm. 

Third.  By  articles  of  agreement  between  the  parties,  dated 
October  7,  1876,  and  which,  in  the  commencement  thereof, 
are  styled  "Agreement  for  winding  up  the  copartnership 
affairs  of  Rowland  N.  Hazard,  John  0.  Hazard  and  John  R. 
Caswell,  which  ended  31st  July,  1876,"  the  plaintiffs  assume 
the  lease  of  the  Thirty-ninth  street  store  (the  Twenty-fourth 
street  store  they  already  had  leased),  and  the  fixtures  in  both 
are  transferred  to  them.  The  agreement  also  declares  :  "  The 
bottle  moulds  heretofore  used  by  the  copartnership  are  to 
become  the  property  of  the  Hazards  for  use  in  their  business." 
If  the  plaintiffs  did  not  succeed  to  the  business  why  the  trans- 
fer to  them  of  signs,  inscriptions  and  the  modes  of  making 
them?  Unless  they  were  to  be  treated  as  successors  these 
purchases,  in  part  at  least,  were  useless.  No  such  thought 
could  have  been  in  the  minds  of  either,  for  the  moulds  of  the 
bottles,  which  would  indicate  the  continuance  of  the  busi- 
ness by  the  plaintiffs,  are  declared  to  be  "for  use  in  their 
business" 

Fourth.  In  four  receipts,  three  whereof  are  dated  March 
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12,  1878,  one  for  $124,31  in  full  for  Caswell's  interest  in  the 
"labels  bearing  the  firm  name  of  Caswell,  Hazard  &  Co., 
Caswell,  Mack  &  Co.  and  Hazard  &  Caswell ; "  another  for 
$54,78  in  full  for  his  interest  "  in  and  to  the  apparatus,  or 
utensils  on  hand;"  another  for  $115,39  for  his  property  "in 
and  to  the  bottles,  excepting  ginger  ale  bottles,  bearing  the 
firm  name  of  Caswell,  Hazard  &  Co.,  Caswell,  Mack  &  Co., 
and  Hazard  &  Caswell ; "  and  one  for  $6,678,49,  dated  Feb- 
ruary 23,  1878,  in  full  for  his  share  of,  and  interest  in,  "  the 
stock  of  surgical  instruments  and  appliances,  the  plaintiffs  are 
styled  and  called  "  successors  to  the  old  firm"  The  fact  is 
not  forgotten  that  Mr.  Caswell  says  he  signed  the  receipts 
carelessly  without  noticing  the  words  quoted.  Mr.  R.  N. 
Hazard,  on  the  other  hand,  deposes  that  Caswell  read  them 
carefully,  and  that  the  interlineation  which  occurs  in  one, 
"  excepting  ginger  ale  bottles,"  was  made  at  Caswell's  sugges- 
tion. The  probabilities  are  against  the  evidence  of  Mr. 
Caswell  on  this  point.  It  is  hardly  to  be  supposed  any  busi- 
ness man  would  sign  four  formal  receipts,  in  which  the  words 
"  successors  to  the  old  firm  "  are  conspicuous,  without  observ- 
ing them.  He  must,  from  all  the  facts,  be  assumed  to  know 
their  contents,  and  knowing  their  contents  the  meaning  of 
these  words  were  to  him,  as  to  every  other  business  man,  clear 
and  unmistakable. 

From  the  facts,  then,  that  the  plaintiffs  took  the  legal 
statute  step  to  perpetuate  the  old  business  as  its  successors, 
and  the  defendant  Caswell  has  permitted  them  to  carry  it  on 
as  such  under  the  old  name  for  two  years  ;  that  the  defendant 
Caswell  sold  to  the  plaintiffs  the  whole  stock,  building  and 
signs  at  Newport ;  that  he  also  sold  to  them  the  signs,  labels 
and  bottle  moulds  of  both  New  York  stores,  and  that  in  four 
formal  and  legible  receipts  he  calls  the  plaintiffs  "  successors 
to  the  old  firm,"  the  conclusion  is  irresistible  that  the  plain- 
tiffs are  in  fact  the  successors  of  the  old  firm  and  entitled  to 
use  a  combination  of  words,  which  was  the  property  thereof, 
because  it  designated  and  marked  it  as  well  and  as  clearly  as 
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its  name  did.  Either  of  the  facts  enumerated  might  not, 
perhaps  (though  this  is  not  conceded),  if  it  stood  alone,  be 
sufficient  to  justify  the  .court,  at  this  stage  of  the  cause,  in 
granting  the  relief  asked.  Each  one,  however,  is  very  strong, 
and  taken  together,  their  concurrent  testimony  is  too  clear  to 
be  overcome. 

Having  now  shown  that  the  words  "  Established  1 780,"  or 
Established  A.  D.  1780,"  fairly  belong  to  the  plaintiffs  as  trade- 
marks to  continue  the  manufacture  of  old  articles  or  new,  and 
as  indicative  of  the  fact  that  they  succeed  to  the  good-will 
and  reputation  of  a  business  long  established,  and  that  such 
term  is  in  fact  their  sign  and  mark  as  distinguishing  their 
business,  it  follows  that  they  are  entitled  to  the  relief  asked 
for.  The  defendants,  in  their  new  places  of  business,  are  not 
entitled  to  use  a  mark  or  sign  which  conveys  an  untruth, 
because  it  injures  the  plaintiffs  and  the  public  alike.  No 
citation  of  authority  on  this  point  is  necessary  as  the  principle 
is  so  well  understood  as  to  be  elementary. 

The  application  of  the  plaintiffs  for  an  injunction  is  granted. 
The  form  of  the  order,  including  the  amount  of  the  under- 
taking, will  be  settled  on  notice. 


NEW  YOKK  SUPKEME  COUET. 

WILLIAM  H.  TAYLOR  and  WILLIAM  A.  DUNPHY,  trustees,  agt. 
THE  ATLANTIC  AND  GREAT  WESTERN  RAILROAD  COMPANY. 

Complaint  —  Order  appointing  receiver  —  Motion  to  amend  complaint  and 
modify  order  so  far  as  to  render  the  action  collateral  or  ancillary  to 
another  action  pending  in  Ohio  —  to  what  extent  allowed. 

The  Atlantic  and  Great  Western  Railroad  Company,  a  corporation  cre- 
ated by  the  laws  of  New  York,  Ohio  and  Pennsylvania,  executed  a 
mortgage  to  the  above-named  plaintiffs.  An  action  was  brought  to  fore- 
close such  mortgage  in  New  York,  Ohio  and  Pennsylvania,  and  J. 
H.  D.  was  appointed  receiver  by  such  court.  The  complaint  and  order 
appointing  the  receiver  do  not,  on  their  face,  show  that  the  action  here 
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is  ancillary  to  that  in  Ohio,  though  it  is  claimed  that  such  was  the 
intent.  After  the  decision  in  55  Howards  Practice,  286,  plaintiffs 
moved  to  amend  the  complaint,  and  order  appointing  the  receiver,  so 
as  to  render  the  action  in  this  state  collateral  or  ancillary  to  that  pend- 
ing in  Ohio: 

Held,  that  the  application  to  amend  the  complaint  would  be  granted,  pro- 
vided the  amendments  should  not  be  allowed  to  affect  the  issues 
already  framed,  or  the  ability  of  this  court  to  dispose  of  them  as  fully 
and  effectually  as  though  the  complaint  were  unchanged : 

Held,  further,  that  the  application  to  modify  the  order  appointing  the 
receiver  must  be  denied ;  that  the  receiver  was  an  officer  appointed  by 
the  court  here  to  manage  and  control  the  corporate  property  of  the 
company  within  this  state,  and  that  the  court  so  appointing  such 
receiver  in  this  state,  had  plenary,  original  and  independent  jurisdic- 
tion, so  far  as  the  property  to  be  affected  was  within  the  limits  of  this 
state ;  that  by  virtue  of  his  appointment  the  receiver  was  the  arm  of 
the  court,  appointing  him,  to  transact  the  business  of  the  railroad  com- 
pany, to  exercise  its  franchises  and  to  manage  its  affairs;  that  this 
court  cannot,  if  it  would,  delegate  its  powers  in  the  premises  to  the 
tribunals  of  another  state,  nor  can  it,  if  it  would,  substitute  those  tri- 
bunals for  itself,  or  transfer  to  them  the  authority  which  its  own 
practice,  and  the  laws  of  the  state  require  that  it  should  use;  and  that 
justice  to  the  citizens  of  this  state,  whose  interests  might  collide  with 
those  of  the  receiver,  and  the  business  conducted  by  him  would  be 
impaired  by  such  a  course. 

Erie  Special  Term,  December,  1878. 

THIS  action  was  brought  to  foreclose  a  mortgage  made  by 
the  Atlantic  and  Great  Western  Railroad  Company,  a  cor- 
poration created  under  the  laws  of  the  states  of  New  York, 
Ohio  and  Pennsylvania,  the  mortgage  covering  its  property 
in  the  three  states.  Similar  foreclosure  suits  were  pending 
in  these  three  states,  and  the  courts  in  each  of  them  appointed 
the  same  person  receiver  in  the  respective  suits.  The  plain- 
tiff moved  to  amend  the  complaint  and  order  appointing  the 
receiver,  so  as  to  render  the  action  in  this  court  collateral  or 
ancillary  to  that  pending  in  the  state  of  Ohio,  and  to  modify, 
in  the  same  manner,  the  order  appointing  the  receiver. 

W.  W.  MacFarland,  E.  C.  Sprague  and  E.  R.  Bacon, 
for  motion. 
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Clarence  A.  Seward,  George  B.  Hibbard,  Charles  M. 
DaCosta  and  Charles  II.  Tweed,  opposed. 

DANIELS,  J. —  The  object  designed  to  be  secured  by  the 
prosecution  of  this  action  is  the  foreclosure  of  a  mortgage, 
and  the  sale  under  the  judgment,  of  so  much  of  the  Atlantic 
and  Great  "Western  Railroad  as  is  situated  in  the  state  of  New 
York.  As  the  complaint  has  been  framed  it  is  in  the  form 
usually  followed  for  the  purpose  of  obtaining  that  measure  of 
relief.  But,  as  the  larger  portion  of  the  continuous  railway 
owned  by  the  Atlantic  and  Great  Western  Railroad  Company 
is  situated  in  the  state  of  Ohio,  it  is  desired  to  make  the  action 
affecting  that  part  of  the  road  the  principal  suit.  That  has 
been  brought,  however,  only  for  the  foreclosure  and  sale  of 
that  portion  of  the  railway  and  while  it  shall  be  allowed  to 
remain  in  that  condition  it  is  difficult  to  see  how  any  adjudi- 
cation there  can  dispose  of,  or  affect,  the  property  within  the 
bounds  of  this  state.  If  a  suit  here  is  necessary  at  all,  it 
would  seem  to  be  for  the  entire  relief  now  sought  by  the 
action. 

But  the  trustees  of  the  bondholders  deem  the  amendment 
important  to  relieve  the  management  of  their  affairs  from 
embarrassment,  and  the  only  parties  to  the  action  opposing 
the  application  are  those  whose  interests  will  be  protected  by 
the  issues  already  joined.  The  amendment  desired  may  be 
allowed  to  be  made  provided  that  it  shall  be  done  without 
affecting  the  issues  already  framed  or  the  ability  of  this  court 
to  dispose  of  them  as  fully  and  effectually  and  in  the  same 
manner  as  though  the  complaint  remained  entirely  unchanged. 
An  order  to  that  effect  may  be  entered  upon  this  portion  of 
the  motion.  But  as  to  the  modification,  in  a  similar  manner, 
of  the  order  appointing  the  receiver,  the  right  of  the  plaintiff 
to  the  amendment  is  by  no  means  as  apparent.  For  if  any 
receiver  whatever  is  to  be  appointed  or  retained  over  that 
portion  of  the  mortgaged  property  situated  in  this  state,  he 
must  be  such  an  officer  as  the  laws  of  the  state,  or  the  practice 
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of  its  courts,  have  provided  shall  exist  under  their  authority. 
And  they  have  defined  the  powers  with  which  he  shall 
usually  be  endowed,  the  duties  he  shall  perform  and  the  obli- 
gations he  must  observe.  Whatever  may  be  his  authority 
these  attributes  of  his  office  have  become  reasonably  well 
understood  and  declared.  The  appointment  itself  has  been 
provided  for  by  statutory  provisions  declaratory  of  the  powers 
of'  the  court  required  to  be  exercised  in  making  it. 

This  was  done  by  the  former  Code  (sec.  244),  and  after- 
wards more  explicitly  by  chapter  151  of  the  Laws  of  1870. 
Under  the  latter  authority,  which  was  that  which  prevailed 
when  this  appointment  took  place,  and  has  since  then  con- 
tinued to  be  the  law  upon  the  subject,  it  was  provided  that  a 
receiver  of  the  property  of  a  corporation  might  be  made  "  in 
a  civil  action  brought  by  a  creditor  of  the  corporation  for  the 
foreclosure  of  a  mortgage  upon  the  property  over  which  the 
receiver  is  appointed,  and  when  the  mortgage  debt,  or  interest 
thereon,  has  remained  unpaid  at  least  thirty  days  after  it 
became  due,  and  was  duly  demanded  from  the  proper  officers 
of  the  corporation,  and  when  either  the  income  of  such  prop- 
erty is  specifically  mortgaged  or  the  property  itself  is  prob- 
ably insufficient  to  pay  the  amount  of  the  mortgage  debt " 
(  Vol.  1,  Laws  of  1870,  422,'^c.  3,  sub.  2.) 

It  was  supposed,  upon  the  first  examination  of  this  act, 
that  it  was  a  part  -of  its  design  to  blend  the  several  acts  con- 
cerning the  powers  of  receivers  of  corporations  so  far  together 
as  to  confer  substantially  the  same  authority  upon  them  all. 
But  upon  further  attention  to  its  provisions,  upon  suggestions 
and  arguments  since  submitted  by  the  learned  counsel  for  the 
plaintiffs  and  the  receiver,  that  view  has  been  abandoned  as. 
erroneous  and  unsound. 

The  receivers  provided  for  are  still  to  be  distinguished  in 
their  authority,  but  that  in  all  cases  must  be  commensurate 
with  the  objects  to  be  accomplished  by  virtue  of  the  appoint- 
m3nt.  So  much,  at  least,  has  been  provided  for  by  this  sub- 
division of  the  act  of  1870.  For  the  receiver  is  to  be  ap- 
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pointed  over  the  property  to  be  affected  by  the  foreclosure  of 
the  mortgage.  And  that,  in  this  case,  was  all  that  was  owned 
by  the  corporation  situated  within  this  state.  The  power 
authorized  to  be  employed  is  of  a  complete  and  ample  nature, 
and  uniform  in  its  character.  And  it  has  been  made  to  include 
all  foreclosure  cases  where  the  income  of  the  company  has 
been  mortgaged,  or  its  property  will  probably  prove  insuffi- 
cient for  the  payment  of  the  mortgage  debt.  In  those  cases 
the  receivership  is  to  extend  over  the  mortgage  property,  and 
it  includes  of  necessity  whatever  may  be  required  to  render  it 
efficient  and  useful.  ~No  provision  has  been  made,  and  no 
exception  or  reservation  declared,  on  account  of  the  mortgage 
property,  extending  as  it  does,  in  this  case,  into  different  states. 
But  the  act  was  passed  upon  the  assumption,  certainly  to  be 
implied  from  its  general  nature,  that  it  was  not  competent  for 
the  courts  of  one  state  to  extend  a  receivership  created  by  it 
over  the  property  of  the  corporation  situated  in  another  state. 
Accordingly  no  distinction  on  this  account  was  incorporated 
into  its  provisions ;  but  they  were  made  broad  and  sufficiently 
comprehensive  to  include  all  cases  in  which  the  interposition 
of  a  receiver  might  be  required  to  promote  and  protect  the 
rights  of  creditors  and  others  in  or  concerning  the  mortgaged 
estate.  And  less  than  that  would  not  have  been  considered 
subservient  to  the  rights  of  the  plaintiffs,  as  they  were  regarded 
when  the  order  appointing  the  receiver  in  this  case  was  made. 
It  is  true  that  the  order  made  on  the  preceding  day  by  the 
court  of  common  pleas  in  the  state  of  Ohio,  did,  in  terms, 
include  all  the  corporate  property,  and  empowered  the  receiver 
to  enter  into  the  possession  and  charge  of  it,  but  neither  the 
courts  nor  the  parties  regarded  that  as  a  sufficient  warrant  of 
authority  as  to  the  property  situated  in  this  state.  And,  for 
that  reason^  on  the  following  day  another  order,  as  full  and 
complete,  in  these  terms,  was  obtained  from  this  court,  not 
simply  to  enable  the  receiver  to  assume  the  possession  of  the 
property  here  and  become  subject  to  directions  as  to  its  use 
obtained  elsewhere,  but  to  use  and  control  it  under  the  author- 
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ity  conferred  upon  him  by  the  order,  and  to  account  for  its 
proceeds  substantially  as  that  had  been  required  of  other 
receivers  appointed  over  the  property  and  effects  of  other 
insolvent  corporations.  This  may  have  been  needlessly  par- 
ticular and  given  in  order  to  carry  out  the  requirements  of 
other  provisions  of  the  statutes  of  the  state,  now  considered 
in  terms  applicable  only  to  the  cases  of  other  receivers.  But 
they  were  evidently  deemed  to  be  proper  in  the  case,  for  the 
reason  that  the  receiver  was  regarded  as  deriving  his  authority 
over  that  portion  of  the  property  which  was  in  this  state,  only 
by  means  of  this  order.  It  was  not  regarded  as  a  case  within 
the  jurisdiction  of  the  courts  of  any  other  state.  And  no 
authority  has  been  found  sanctioning  the  existence  of  any 
principle  that  would  justify  the  transfer  of  this  authority  to 
such  a  tribunal.  The  cases  cited,  in  support  of  this  position, 
are  those  in  which  the  entire  subject-matter  of  the  controversy 
was  within  the  authority  of  the  tribunal  in  which  the  first 
proceedings  were  commenced.  Then  it  is  entirely  settled  that 
the  jurisdiction  first  invoked  shall  be  continued  until  a  com- 
plete disposition  may  be  made  of  the  controversy.  The  prin- 
ciple is  this :  "  That  where  two  or  more  tribunals  have  a  con- 
current jurisdiction  over  the  same  subject-matter  and  the  par- 
ties, a  suit  commenced  in  any  one  of  them  may  be  pleaded  in 
abatement  to  an  action  for  the  same  cause  in  any  other  "  (Shelley 
agt.  Bacon,  10  How.  [  U.  -SI],  56,  68 ;  Peale  agt.  Phibbs,  14 
id.,  368 ;  Freeman  agt.  Howe,  24  id.,  451,  457).  But  even 
that  rule  must  be  understood  and  accepted  with  one  qualifica- 
tion, for  the  pendency  of  an  action  in  another  state  has  not 
ordinarily  been  allowed  to  be  interposed  as  a  defense  to  another 
similar  and  later  action  in  the  courts  of  this  state  (Bowen  agt. 
Joy,  9  John,  221 ;  Walsh  agt.  Durkin,  12  id.,  99).  But  the 
principle,  in  its  broadest  sense,  cannot  include  this  case  for 
the  reason  that  the  subject-matter,  affected  by  the  different 
orders,  is  not  the  same.  The  one  affects  in  reality  only  the 
property  in  Ohio,  the  other,  under  a  similar  restriction,  only 
the  property  in  this  state.  This  must  result  from  the 
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circumstance  that  the  action  and  authority  of  courts  where 
no  final  adjudication  to  which  full  faith  and  credit  are 
due  under  the  Constitution  and  laws  of  the  United  States 
has  taken  place,  are  limited  territorily  to  the  states  and 
countries  in  which  they  exist,  and  whose  laws  they  execute. 
For  that  reason  it  has  been  usually  considered  that  a  mere 
receiver,  acting  only  under  the  authority  of  an  order,  can 
neither  sue  nor  be  sued  in  the  courts  of  another  state  (Peale 
agt.  Phipps,  14  How.  [  U.  &],  368  ;  Booth  agt.  Clark,  17  id., 
322 ;  Barclay  agt.  Quicksilver  Mining  Co.,  6  Lansing,  25). 
Where  it  was  conceded  to  be  the  effect  of  the  cases  that  for- 
eign executors,  administrators,  guardians  and  receivers  in 
creditors'  suits  could  not  maintain  actions  in  the  courts  of 
this  state  (id.,  31) ;  and  that  is  conformable  to  what  has  been 
regarded  as  the  general  doctrine  on  the  subject  of  these  for- 
eign appointments  (Story's  Con/Hot  of  Law  [5th  ed.~\,  sec. 
51'3).  And  it  is  not  in  conflict  with  any  thing  that  was  held 
in  the  case  of  Hoye  agt.  Thompson  (1  Seld.,  320),  or  that  of 
President,  dec.,  of  the  Lombard  Bank  agt.  Thorp  (6  Cowen, 
47).  Within  the  principle  of  all  these  authorities  the  case 
was  one  over  which  the  courts  of  this  state  had  plenary  juris- 
diction so  far  as  the  property  to  be  affected  was  within  its 
limits.  This  jurisdiction  was  original  and  independent  to  that 
extent,  and  under  this  authority  the  receiver  was  placed  in 
charge  of  this  portion  of  the  mortage  property.  And  he  was 
given  that  authority  over  it  which  was  usually  conferred  in 
like  cases  and  has  been  sanctioned  by  the  authorities  (  Ver- 
planck  agt.  Mercantile  Ins.  Co.,  2  Paige,  438 ;  Parker  agt. 
Browning,  8  id.,  388 ;  Mearais,  Adms.,  agt.  Holbrook,  20 
Ohio,  137;  Davis  agt.  Gray,  16  Wallace,  203,  219,  220). 
The  authority  and  its  accompanying  obligations  are  just  what 
have  been  deemed  essential  to  the  proper  and  efficient  execu- 
tion of  the  trusts  created,  and  they  should  not  be  abridged  or 
diminished  simply  because  the  receiver  may  apprehend  diffi- 
culty in  conforming  to  what  may  be  required  from  him  by 
the  different  tribunals  by  which  he  has  been  appointed.  By 
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his  office  he  has  been,  for  the  time  being,  placed  in  the  posi- 
tion of  the  corporation.  He  transacts  its  business,  exercises 
its  functions  and  manages  its  affairs.  This  he  does  as  the 
arm  of  the  court  appointing  him.  It  is  the  court  itself  exert- 
ing its  authority  through  him,  and  it  certainly  is  no  proper 
portion  of  its  power  to  delegate  that  to  the  tribunals  of 
another  state.  It  cannot,  if  it  would,  substitute  those  tribu- 
nals for  itself,  or  transfer  to  them  the  authority  its  own 
practice  and  the  laws  of  the  state  require  that  it  alone  should 
use.  Justice  to  the  citizens  of  the  state  itself  whose  interests 
may  collide  with  those  of  the  receiver  in  the  business  con- 
ducted by  him  would  be  impaired  by  such  a  course.  Harmony 
of  action  is  undoubtedly  necessary  in  the  administration  of 
the  affairs  and  the  adjustment  of  the  accounts  of  the  receiver. 
The  interests  of  all  require  as  much  as  that ;  and  as  no  courts 
desire  to  conflict  with  others  in  the  employment  of  their 
functions  it  will  be  promoted,  as  far  as  it  can  consistently  be 
done,  in  the  orders  and  directions  which  it  may  be  found 
advisable  or  necessary  to  give  to  the  receiver.  But  the  order 
which  has  continued  in  force  during  the  entire  time  of  his 
appointment  should  not  be  disturbed  or  changed  in  any  of  its 
terms.  The  residue  of  the  motion  will  accordingly  be  denied. 


NEW  TOEK  SUPKEME  COUKT. 

In  the  Matter  of  THE  UNITED  STATES  ROLLING   STOCK 
COMPANY. 

Receiver  —  appointed  in  foreclosure  suits  brought  in  Ohio,  Pennsylvania  and 
this  state  —  Jurisdiction  of  the  courts  of  this  state  over  receiver. 

The  United  States  Rolling  Stock  Company,  a  corporation  created  by  the 
laws  of  New  York,  entered  into  a  contract  with  the  receiver  of  the 
Atlantic  and  Great  Western  Railroad  Company,  a  corporation  created 
by  the  laws  of  New  York,  Ohio  and  Pennsylvania,  for  the  lease,  to  the 
latter,  of  certain  of  its  rolling  stock.  The  contract  was  approved  by 
the  courts  of  New  York,  Ohio  and  Pennsylvania,  by  orders  entered  in 


NEW  YORK  PRACTICE  REPORTS.  17 

Matter  of  the  United  States  Rolling  Stock  Company. 

the  respective  actions  in  which  said  receiver  was  appointed.  The  same 
person  was  appointed  receiver  in  the  three  states.  In  payment  of  the 
rental  provided  for  in  said  contract,  the  receiver  issued  his  certificates  in 
the  terms  provided  by  said  contract.  They  were  not  paid.  The  United 
States  Rolling  Stock  Company  then  applied  to  this  court  for  directions 
to  the  receiver  to  pay  the  same,  and  the  application  was  opposed  on  the 
ground,  among  others,  that  the  suits  in  New  York  and  Pennsylvania 
were  ancillary  to  the  suit  in  Ohio,  and  that  the  relief  prayed  for  could 
only  be  given  in  the  suit  in  Ohio,  which  was  the  principal  suit,  and,  on 
the  further  ground,  that  the  payment  of  the  certificates  in  the  manner 
prescribed  by  the  contract  would  prove  injurious  to  the  proper  manage- 
ment of  the  road  by  the  receiver. 

Held,  that  both  the  objections  were  untenable. 

Held,  as  to  the  first  ground  of  objection,  that  the  proceedings  in  each  state 
were  separate  and  independent  so  far  as  they  related  to  the  property 
within  its  limits,  and  that  there  was  nothing  in  the  proceedings  of  either 
by  which  the  others  could  well  deny  the  appeal  of  any  party  in  interest 
for  the  maintenance  and  observation  of  the  obligations  arising  under  its 
sanction. 

Hdd,  as  to  the  second  ground  of  objection,  that,  even  assuming  the  second 
objection  to  be  well  grounded  in  fact,  yet,  as  long  as  the  contract  and 
the  order  confirming  it  remains  in  force,  the  stipulations  and  directions 
contained  therein  must  be  observed.  That  the  inquiry  is  necessarily 
limited  to  the  fact  whether  the  receiver  has  become  bound  to  pay  what 
is  now  demanded,  and  that  if  he  is,  then,  upon  the  application  now 
presented,  he  must  be  required  to  perform  the  obligation  which  he  found 
existing,  and  which  remains  in  full  force  and  effect. 

Erie  Special  Term,  December,  18T8. 

A  FORMER  application  was  presented  to  this  court  by  the 
United  States  Rolling  Stock  Company,  for  the  same  relief  as 
is  prayed  for  in  this  (See  55  How.  Pr.,  286).  The  present 
application  is  a  renewal  of  the  former,  by  leave  of  the  court, 
and  was  opposed  on  the  grounds  stated  above  and  noticed  in 
the  opinion. 

Clarence  A.  Seward,  George  B.  Hibbard  and  Charles  M. 
DaCosta,  for  motion. 

R.  P.  Ranney  and  John  George  MiTburn,  opposed. 
VOL.  LVII  3 
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DANIELS,  J.  —  In  the  affidavits  presented  as  the  basis  of 
this  application  and  likewise  those  read  to  oppose  it,  and  in 
the  elaborate  discussion  carried  on  upon  both  sides,  with  so 
much  discrimination  and  ability,  by  the  learned  counsel 
engaged,  many  incidental  controversies  and  circumstances 
were  involved  which,  in  the  decision  to  be  made,  will  not 
require  any  further  consideration  than  that  already  bestowed 
upon  them.  Divested  of  these  collateral  inquiries  the  facts 
which  must  be  regarded  of  controlling  importance,  will  be 
found  in  a  reasonably  narrow  compass.  And  their  indication 
must  be  followed  in  the  disposition  of  the  case,  although  they 
may  not  result  in  what  expediency  would  suggest  to  be  the 
most  discreet  management  of  the  receiver's  affairs.  This 
subject  has  not  been  left  open  to  consideration  as  it  might  be 
presented  by  ordinary  circumstances,  for  the  reason  that  he 
has  controlled  himself  by  positive  stipulations  and  orders 
which  cannot,  on  the  mere  ground  of  expediency,  be  disre- 
garded. The  application  made  for  the  direction  of  the  court 
has  not  been  placed  on  the  ordinary  obligations  and  duties 
appertaining  to  such  a  receivership,  but  upon  his  agreement 
in  writing,  sanctioned  and  confirmed  at  the  instance  of  all  the 
parties  concerned  by  the  courts  of  the  three  states  of  New 
York,  Pennsylvania  and  Ohio,  which  states  are  traversed  by 
the  railway  committed  to  his  management.  Upon  this  sub- 
ject the  action  of  the  three  courts  was  entirely  harmonious, 
and  it  has  at  no  time  since  then  been  in  terms  rescinded  or  in 
any  respect  qualified.  The  conclusion  therefore  would  seem 
to  be  both  plain  and  logical,  that  as  long 'as  the  agreement 
and  the  orders  confirming  it  remain  as  they  now  do,  in  force, 
that  their  stipulations  and  directions  should  be  observed.  If 
they  have  been  improvidently  made,  they  cannot,  for  that 
reason,  be  disregarded,  although  in  a  proper  application  that 
might  be  a  very  good  reason  for  diminishing  their  stringency  ; 
neither  can  the  obligations  which  have  been  assumed  be  dis- 
charged, for  the  reason  that  the  present  applicant  may  have 
received  larger  sums  for  the  use  of  its  property  than  careful 
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economy  would  have  suggested  from  the  Atlantic  and  Great 
Western  Railway  Company*  previous  to  the  time  when  its 
affairs  were  placed  under  the  control  and  management  of  the 
receiver.  Whether  more  was  paid  than  the  Rolling  Stock 
Company  ought  in  justice  to  have  required,  is  not  now  the 
point  requiring  consideration.  But  that  is  necessarily  limited 
to  the  inquiry  whether  the  receiver  has  become  bound  to  pay 
what  is  now  demanded.  If  he  has,  then  upon  such  an  appli- 
cation as  the  present  one,  he  must  be  required  to  perform  the 
obligation  which  may  be  found  existing,  and  which  still 
remains  in  full  force  and  effect. 

It  has  been  urged  that  this  entire  subject  should,  as  a  mat- 
ter of  comity,  be  remitted  to  the  consideration  of  the  courts 
of  the  state  of  Ohio.  The  chief  reasons  in  support  of  this 
position  are,  that  the  principal  part  of  the  railway  to  which 
the  duties  and  powers  of  the  receiver  relates  is  located  within 
the  limits  of  that  state,  and  the  impracticability  of  his  sepa- 
rating and  apportioning  his  accounts  to  so  much  of  the  line  as 
is  situated  in  each  one  of  the  three  states.  These  arguments 
were  brought  to  the  attention  of  the  court  when  this  applica- 
tion was  originally  presented  and  which  then  failed  because 
of  the  completeness  of  the  answer  made  to  it  on  its  merits  by 
the  receiver.  But  it  was  then  considered  that  these  reasons, 
and  the  others  of  a  less  important  nature  presented  in  support 
of  this  position,  would  not  justify  this  court  in  declining  to 
hear  and  determine  the  application.  If  it  had  been  a  contro- 
versy arising  under  the  laws  and  in  the  state  and  between 
citizens  of  Ohio,  that  disposition  might  not  improperly  be 
made  of  it.  But  such  was  not  and  is  not  its  nature.  The 
controversy  has  no  such  restricted  locality,  but  it  includes  the 
affairs  and  management  of  the  receiver  in  all  of  the  three 
states.  By  the  orders  of  the  courts  in  these  states  the  receiver 
was  appointed  and  placed  in  possession  of  this  line  of  railway, 
and  he  became  accountable  under  the  authority  of  these  tribu- 
nals. And  by  the  agreement  presented  his  entire  receipts 
and  obligations  were  comprehended.  This  was  severally 
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sanctioned  by  the  orders  of  these  three  courts.  Instead  of 
one  being  the  principal  and  the*  others  merely  ancillary,  they 
were  all  concurrent,  and  each  expressed  substantially  the  like 
authority.  Jurisdiction  and  control  were  alike  invoked,  and 
alike  conceded  by  each  one  of  these  tribunals.  And  there 
was  nothing  in  the  proceeding  of  either  by  which  the  others 
could  well  deny  the  appeal  of  any  party  in  interest,  for  the 
maintenance  and  observance  of  the  obligations  arising  under 
its  sanction. 

The  view  on  the  contrary  which  the  circumstances  would 
appear  to  most  appropriately  suggest  is,  that  as  the  action  of 
the  courts  was  concurrent  in  producing  and  creating  the  obli- 
gation relied  upon,  either  or  each  in  turn  may  properly  be 
required  to  direct  its  observance.  This  was  the  course  pur- 
sued in  procuring  the  sanction  obtained  for  the  agreement, 
and  no  very  good  reason  could  be  assigned  for  declining  to 
follow  it  in  the  present  emergency.  The  applicant,  too,  is  a 
corporation  formed  and  existing  under  the  laws  of  this  state, 
and  this  court  cannot  consistently  direct  it  elsewhere  for  that 
justice  which  its  own  authority  over  the  circumstances  has 
rendered  it  entirely  competent  and  which  seems  to  be  its  duty 
to  dispense.  For  these  reasons,  as  well  as  those  assigned  when 
the  case  was  first  presented,  the  merits  of  the  dispute  must  be 
considered  and  determined. 

On  the  preceding  consideration  of  the  case  the  application 
was  held  to  be  completely  answered  by  the  statement  made 
of  his  affairs  by  the  receiver.  But  as  that  was  asserted  to  be 
a  mistake  which  his  own  accounts  were  claimed  to  afford  the 
means  of  correcting  leave  was  given  for  its  renewal.  And  it 
is  upon  the  statements  found  in  those  accounts  that  the  hear- 
ing has  now  been  renewed.  It  was  at  first  urged  that  the 
receiver  should  be  directed  to  pay  the  amount  due  to  the 
applicant,  and  that  involved  an  inquiry  into  his  present  ability  to 
pay.  That  also  was  the  theory  of  the  application  in  its  renewed 
form.  But  during  the  course  of  the  argument  so  much  of 
it  was  relinquished  as  contemplated  a  positive  direction  for 
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immediate  payment  because  the  funds  with  whieh  it  might 
have  been  made  had  been  otherwise  employed  by  the  receiver. 
What  is  now  insisted  upon  is  that  this  fact  of  misappropriation 
shall  be  considered  as  an  indication  of  the  necessity  for  a 
direction  that  in  future  the  receiver  should  perform  the  terms 
of  the  obligation  entered  into  by  him.  It  is  not  intended  to 
be  intimated  that  the  receiver,  in  any  view  which  may  be  taken 
of  his  action,  has  unlawfully  applied  any  portion  of  the  earn- 
ings of  the  railway.  That  has  not  been  charged,  and  it  has 
not  been  shown  by  any  evidence  brought  into  the  case.  But 
the  charge  is  that  he  has  devoted  to  the  promotion  of  the 
other  purposes  of  his  trust,  funds  which  the  agreement  made 
and  the  orders  sanctioning  it  entitled  the  Rolling  Stock  Com- 
pany to  receive.  And  to  sustain  that  view  it  has  been  shown 
that  $250,000  were,  during  the  existence  of  this  obligation, 
applied  to  making  permanent  improvements,  including  the 
laying  of  a  new  rail  on  what  is  known  as  the  Sharon  rail- 
way. Also  that  upwards  of  $90,000  had  been  devoted  to 
expenses  of  the  Atlantic  and  Great  Western  Railway  Company. 
Many,  if  not  all,  of  these  expenditures  may,  in  themselves, 
have  been  entirely  discreet  and  judicious.  Certainly  a  great 
part  of  them  seemed  to  be  required  to  advance  the  business 
interests  placed  under  his  management.  And  their  proceeds 
will  soon,  if  they  have  not  already,  more  than  reimburse  the 
expenditures  made.  But  the  fact  nevertheless  remains  that 
the  agreement  and  order  made  for  the  benefit. of  the  Rolling 
Stock  Company  did  not  permit  this  to  be  done.  And  while 
the  apparent  propriety  of  the  improvements  made  would 
induce  the  court  to  decline  a  direction  which  would  require 
the  receiver  to  pay  the  same  moneys  over  to  the  applicant,  it 
would  be  still  insufficient  to  justify  such  an-  expression  of 
approbation  as  might  lead  to  a  repetition  of  similar  expendi- 
tures. What  should  be  done  in  future  cannot  be  determined 
from  what  has  already  taken  place,  ^and  for  that  reason  cannot 
be  revoked.  But  that  must  be  ascertained  by  the  nature  of 
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the  obligation  which  has  been  made,  and  which  the  receiver 
should  be  directed  to  perform. 

When  this  agreement  was  made  the  receiver  seems  to  have 
been  dependent  upon  the  United  States  Kolling  Stock  Com- 
pany for  a  large  portion  of  the  cars  used  in  carrying  on  the 
business  of  the  railway  committed  to  his  charge,  or  in  order 
to  secure  a  continuance  of  that  use  the  agreement  was  entered 
into.  By  its  terms  it  was  provided  that  for  the  rolling  stock 
used  by  him  he  should  pay  the  compensation  of  fifteen  per 
centum  in  monthly  payments,  on  the  tenth  of  each  month, 
and  all  taxes  on  the  property  leased.  The  per  centage  was 
to  be  calculated  on  the  original  cost  of  the  stock,  of  which 
the  receiver  had  a  correct  statement.  These  monthly  pay- 
ments, it  was  agreed,  should  be  paid,  so  far  as  the  receiver 
should  be  able  to  do  so,  "  from  the  funds  coming  to  his  hands 
as  such  receiver,  by  applying  all  the  net  income  derived  from 
the  operation  of  the  road,  after  paying  current  expenses  of 
the  receivership  and  operating  the  road,  and  the  rental  of 
leased  lines,  and  interest  on  the  old  Ohio  first  mortgage  "  by 
the  redemption  of  the  monthly  certificates  to  be  issued  by 
him  for  the  amount  of  the  several  monthly  payments  to  be 
made.  These  certificates,  it  was  further  agreed,  should  con- 
stitute a  lien  on  the  income  of  the  road,  etc.,  "  embraced  in 
the  receivership,  and  likewise  a  lien  prior  to  the  mortgage 
bonds,  secured  by  the  mortgage  to  said  Taylor  &  Dunphy, 
trustees,  upon  the  railroad  and  other  property  embraced  in 
such  mortgage,  and  upon  the  proceeds  of  such  sale  if  not  pre- 
viously paid  from  the  income."  This  agreement  was  designed 
to  include  the  period  of  two  years,  from  the  time  of  the 
receiver's  appointment,  but  it  was  dependent  for  its  binding 
effect  upon  the  approval  of  the  courts  making  that  appointment. 

Application  for  this  approval  was  accordingly  made  and 
orders  to  that  effect  were  entered  in  each  of  the  courts.  By 
the  terms  of  the  orders  made  in  this  state  and  the  state  of 
Ohio,  to  which  also  the  same  effect  was  given  in  the  state  of 
Pennsylvania,  the  contract  was  ratified  and  confirmed  and  it 
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was  declared  that  "  said  receiver  is  hereby  ordered  to  execute 
and  issue  to  said  United  States  Rolling  Stock  Company,  in 
said  report  mentioned,  his  certificates  for  the  rental  past  and 
to  become  due  as  in  said  contract  and  report  set  forth.  Said 
receiver  is  also  hereby  directed  to  appropriate  the  funds  com- 
ing into  his  hands  as  receiver  to  the  payment  of  said  certifi- 
cates on  a  par  with  his  other  operating  expenses,  preferring 
thereto,  in  the  order  of  payment,  only  claims  for  labor  and 
service,  rentals  of  leased  lines  by  this  court  ordered  to  be  paid 
and  interest  on  the  mortgage  represented  by  Louis  H.  Meyer 
and  Frederick  Schuchardt,  trustees."  And  it  was  further 
ordered  that  the  certificates  and  indebtedness  arising  under 
the  contract,  so  far  as  they  remained  unpaid  during  the 
receivership,  should  be  a  lien  upon  the  mortgaged  property 
and  assets,  and  upon  the  proceeds  of  the  sale  thereof,  superior 
to  the  lien  of  the  mortgages  represented  by  the  plaintiffs, 
Frederick  Schuchardt  and  Louis  A.  Meyer,  trustees,  in  the 
foreclosure  action,  and  to  all  liens  except  receiver's  indebted- 
ness, of  which  they  were  made  to  form  a  part.  This  contract 
and  these  orders  very  clearly  stated  and  defined  the  obligations 
incurred  by  the  receiver  to  the  United  States  Rolling  Stock 
Company  for  the  hire  and  use  of  its  cars.  The  amount  to  be 
paid  may  have  exceeded  for  that  use  what  was  fair  and  just. 
But  the  judgment  of  the  receiver  was  evidently  different  from 
that  when  the  agreement  was  made,  and  the  courts  were 
therefore  induced  to  sanction  it.  This  was  done  with  all 
requisite  care  and  deliberation  for  the  plaintiffs  in  the  actions 
representing  the  holders  of  the  bond  and  the  railway  company 
itself  were  represented  at  the  time  and  practically  assented  to 
the  orders  made,  and  they  clearly  declare  the  obligations  of 
the  receiver.  In  terms  the  orders  differed  in  some  respects  in 
their  verbiage  from  those  employed  in  the  agreement.  But 
those  made  use  of  were  selected  by  the  parties  and  sanctioned 
by  the  courts  as  properly  expressing  the  effect  of  the  agree- 
ment. And  by  the  orders  as  they  were  framed  and  entered, 
the  directions  explicitly  given  were  that  the  receiver  should, 
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out  of  the  earnings  of  the  railway,  first  pay  claims  for  labor 
and  services,  rentals  of  leased  lines  ordered  by  the  courts  to  be 
paid,  and  interest  on  the  Ohio  mortgaged  bonds,  and  secondly 
pay  or  redeem  the  certificates  issued  by  him  to  the  United 
States  Rolling  Stock  Company  for  the  use  of  its  cars,  on  a  par 
with  his  other  operating  expenses.  In  other  words,  that  these 
certificates  should  be  regarded  by  him  as  a  portion  of  the 
operating  expenses  of  the  railway,  and  be  paid  as  such  and  in 
the  same  manner,  out  of  the  funds  received  by  him  as  receiver, 
after  deducting  from  such  funds  the  claims  for  labor  and  ser- 
vices, rental  of  leased  lines  ordered  to  be  paid,  and  interest  on 
the  original  mortgage  upon  that  portion  of  the  railway  which 
was  situated  in  the  State  of  Ohio.  The  direction  was  clear 
and  explicit,  and  it  gave  the  certificates  a  preference  in  the 
order  and  right  of  payment  both  to  expenses  of  permanent 
improvements  and  those  required  to  keep  up  the  organization 
of  the  railway  company.  In  fact  nothing  could  be  deducted 
from  the  funds  received  by  the  receiver  but  the  three  prec- 
edent classes  of  demands  mentioned  in  the  order,  before  these 
certificates  were  entitled  to  participate  in  the  distribution  and 
division  of  the  residue  of  these  funds."  And  the  obligation 
to  make  such  payment  was  shown  by  the  certificates  them- 
selves and  the  copies  of  the  orders  attached  to  them,  which  at 
the  time  when  the  application  in  this  proceeding  was  made 
were  in  arrear  to  the  extent  of  upwards  of  $280,000.  As  the 
case  has  been  presented  the  United  States  Rolling  Stock 
Company  is  entitled  to  the  order  applied  for,  to  the  effect  -that 
in  future  the  receiver  shall  redeem  these  certificates  so  far  as 
that  can  be  done  by  applying  to  that  object  the  funds  remain- 
ing in  his  hands  as  receiver  after  the  payment  of  claims  for 
labor  or  services,  the  rental  of  leased  lines  ordered  to  be  paid 
and  interest  on  the  Ohio  first  mortgage,  in  like  manner  as  the, 
other  operating  expenses  of  the  railway  shall  be  paid. 

It  has  been  maintained  that  this  will  prove  impracticable, 
but  the  facts  disclosed  by  the  papers  in  the  case  do  not  warrant 
that  conclusion;  and  if  it  should  be  the  contract  and  the 
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orders  confirming  it  cannot,  for  that  reason,  be  wholly  disre- 
garded. Both  have  imposed  this  obligation  upon  him  with 
his  own  consent  and  the  assent  of  the  trustees  representing 
the  bondholders  and  that  of  the  railway  company ;  while  these 
orders  remain  in  force  they  must,  so  far  as  that  may  be  prac- 
ticable be  complied  with.  If  that  should  prove  to  be  indis- 
creet or  injudicious  in  the  judgment  of  the  receiver,  or  in  the 
efficient  management  of  the  affairs  of  the  railway,  he  cannot 
merely  on  that  account  direct  the  funds  made  applicable  by 
the  orders  to  this  object  to  other  purposes.  The  avenue  for 
relief  in  such  emergency  will  not  be  by  an  open  disregard  of 
the  terms  of  these  orders,  but  in  an  application  for  such 
modification  of  them  as  will  permit  the  use  of  such  portions 
of  the  earnings  as  may  appear  to' be  necessary  to  the  promo- 
tion of  other  objects.  And  as  they  now  have  become  other- 
wise bound  and  hypothecated,  that  could  only  be  done  upon 
notice  to  the  Rolling  Stock  Company,  the  party  to  be  affected 
by  such  a  proceeding,  for  the  rule  has  become  perfectly  well 
settled  that  no  party  can  be  prejudiced  in  any  of  his  or  its 
rights  without  first  being  given  an  opportunity  to  be  heard 
upon  the  subject.  As  the  case  now  stands  the  application 
made,  to  the  extent  already  suggested,  must  be  allowed  to 
prevail. 

VOL.  LVII  4 
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NEW  YORK  SUPREME  COURT. 

WILLIAM  H.  TAYLOR  and  WILLIAM  A.  DUNPHY,  trustees,  agt. 
THE  ATLANTIC  AND  GREAT  WESTERN  RAILROAD  COMPANY, 
THE  BANQUE  FKANCO-EGYPTIENNE  et  al. 

Railroad  companies — Mortgage  on  railroad  property  in  New  York,  Penn- 
sylvania .and  Ohio  —  Consolidated  corporations  —  Laws  as  to  consolida- 
tion —  Continuous  lines — New  corporation  may  assume  debts  of  its  predeces- 
sor — Mortgage  bonds  —  where  bonds  refer  to  mortgage  given  for  their  security, 
they  operate  as  notice  to  parties  receimng  them,  of  contents  of  mortgage  — 
How  far  acts  of  railroad  corporations  to  be  sustained. 

The  Atlantic  and  Great  Western  Railroad  Company  executed  a  mortgage 
to  the  plaintiffs,  as  trustees,  upon  its  line  of  railroad,  extending  from 
Salamanca,  in  New  York,  to  Dayton,  in  Ohio,  covering  property  in  the 
states  of  New  York,  Ohio  and  Pennsylvania.  The  mortgage  was  made 
to  secure  three  classes  or  series  of  bonds,  designated  first,  second  and 
third  mortgage  bonds.  All  of  the  bonds  referred  in  terms  to  the  mort- 
gage given  for  their  security.  The  railroad  company  was  a  consolidated 
corporation,  the  constituent  companies  having  been  respectively  formed 
under  the  laws  of  New  York,  Ohio  and  Pennsylvania.  The  consoli- 
dated company  became  the  owner  of  the  property  under  a  scheme  of 
reorganization  made  by  the  bondholders  of  the  constituent  companies, 
for  the  purpose  of  purchasing  the  property.  The  shareholders  were 
not  parties  to  such  reorganization  scheme,  but  it  appeared  that  the 
divisional  mortgages  were  of  such  a  large  amount,  that  practically  the 
shareholders  had  no  interest  in  the  property.  Most  of  these  bonds,  viz. : 
about  $9, 000, 000  thereof  were  issued  and  used  to  replace  bonds  issued 
by  the  constituent  railroad  corporations,  some  of  which  owned  por- 
tions of,  and  one  of  which  had  acquired  title  to  all,  the  property  of  the 
present  corporation.  The  remainder  of  the  bonds  so  issued,  amount- 
ing in  no  event,  to  more  than  about  $7,000,000,  were  known  as  surplus 
bonds,  and  were  used  in  the  purchase  of  steel  rails,  &c.,  and  in  the 
borrowing  of  money  for  the  use  of  the  company.  The  banque,  which 
held  a  portion  of  such  surplus  bonds,  viz. :  $1,816,000,  pledged  to  it  as 
collateral  to  a  loan,  the  proceeds  of  which  had  been  used  by  the  rail- 
road company  in  the  purchase  of  necessary  equipment,  claimed  that 
such  surplus  bonds  only  were  valid  and  existing  obligations,  and  that 
all  of  the  other  bonds  had  been  illegally  and  improperly  issued.  The 
whole  amount  of  bonds  issued  was  $56,000,000: 

Held,  that,  as  the  bonds  in  terms  referred  to  the  mortgage  given  for  their 
security,  and,  consequently,  operated  as  a  notice  to  parties  receiving 
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them  of  the  contents  of  such  mortgage,  the  banque  could  not  be  per- 
mitted to  claim  that  it  took  them  in  ignorance  of  any  of  the  facts,  the 
existence  of  which  was  disclosed  by  the  statement  of  the  mortgages. 

Held,  that  while  railroad  corporations,  as  well  as  others,  must  be  confined 
in  their  acts  within  the  authority  affirmatively  given  to  them,  or  appro- 
priately requisite  for  the  attainment  of  the  objects  they  are  designed  to 
accomplish,  yet,  if  with  that  restriction  their  acts  appear  authorized, 
they  are  to  be  sustained  the  same  as  all  other  exertions  of  lawful  authority. 

Held,  further,  that  the  reorganization  scheme  was  not  unlawful;  that  it 
was  not  unlawful  for  the  creditors  and  bondholders  to  agree  that  a  sale 
should  be  made  of  property  mortgaged,  by  way  of  security,  for  their 
debts,  and  that  it  should  be  purchased  by  the  three  trustees  selected  by 
them  for  their  benefit. 

Held,  further,  that  the  statutes  of  this  state  (Laws  of  1861,  vol.  2,  p.  2399) 
do  not  inhibit  or  prevent  the  consolidation  of  two  companies  simply 
because  one  of  the  constituent  companies  was  previously  formed  by  the 
c*nsolidation  with  another  company;  that  the  right  to  consolidate  has 
been  generally  conferred  upon  all  railroad  companies  existing  as  such, 
subject  only  to  the  conditions  prescribed  in  the  statute,  that  the  railways 
must  be  so  situated  as  to  form  a  continuous  line,  and  that  they  shall  not 
be  parallel  or  competing  lines  (Id. ,  p.  2403,  sec.  9). 

Held,  further,  that  the  Ohio  constituent  corporation  was  properly  formed 
under  the  laws  of  Ohio,  referred  to  in  the  opinion. 

Held,  further,  that  the  consolidation  statute  contains  no  prohibition  pre- 
venting the  new  corporation  from  assuming  the  debts  of  its  predecessors 
in  whole  or  in  part,  but  only  exonerates  the  consolidated  company  from 
liability  therefor;  the  privilege  so  conferred  by  the  statute  was  waived 
by  the  consolidation  agreement,  pursuant  to  which  the  sale  was  made 
and  the  new  corporation  formed;  that  such  agreement  could  be  lawfully 
made,  and  that,  therefore,  the  bonds  issued  by  the  new  corporation  for 
the  payment  of  the  obligations  of  the  constituent  companies  were  valid. 

Held,  further,  that  while  subdivision  10  of  section  28  of  chapter  225  of 
the  Laws  of  1850,  which  provides  that  railroad  corporations  could,  from 
time  to  time,  borrow  such  sums  of  money  as  might  be  necessary  for 
completing  and  furnishing  or  operating  their  roads  and  issue  bonds  for 
the  money  borrowed,  and  secure  their  repayment  by  a  mortgage  upon 
the  corporate  property  and  franchises  (which  section  was  rendered 
applicable  to  consolidated  corporations  by  section  8,  chapter  917  of  the 
Laws  of  1869),  may  have  been  designed  to  carry  with  it  an  implication 
that  mortgage  bonds  could  not  be  issued  for  any  other  purpose,  yet, 
that,  by  section  2  of  chapter  917  of  the  Laws  of  1869,  such  limitation, 
as  to  consolidated  companies,  was  removed. 

Held,  further,  that  the  objection  was  not  tenable  that  the  railroad  company 
was  not  empowered  to  assume  the  obligation  for  the  security  of  these 
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demands,  f.  «.,  the  existing  debts  of  the  constituent  companies,  by  mort- 
gage bonds,  because  antecedent  mortgages  were,  by  the  terms  of  the 
statute  (Laws  of  1869,  p.  2402,  sec.  5),  excepted  from  the  obligations 
which  are  attached  to,  and  rest  upon,  the  new  company;  that  the  fore- 
closure sales,  under  the  mortgages  of  the  constituent  companies,  left 
the  obligations  simply  debts,  which  are  not  inhibited,  but,  in  terms, 
permitted  by  the  general  authority  created  by  the  act  of  1869. 

Held,  further,  that  such  assumption  was  not  opposed  to  the  legislative 
policy  of  this  state  relating  to  railroad  corporations,  for  it  has  since 
been  extended  by  other  enactments,  viz.,  by  chapter  430  Laws  of  1874, 
and  chapter  446  Laws  of  1876. 

Held,  further,  that  the  laws  of  Pennsylvania,  in  the  opinion  referred  to, 
literally  authorized  the  consolidation  and  the  reorganization  scheme, 
and  that  the  latter  was  also  within  the  spirit  and  terms  of  the  laws  of 
New  York  and  Ohio. 

Erie  Special  Term,  December,  1878. 

THE  plaintiffs  are  trustees  under  a  railroad  mortgage  exe- 
cuted by  the  Atlantic  and  Great  Western  Railroad  Company, 
on  their  property  in  the  three  states  of  New  York,  Ohio  and 
Pennsylvania.  The  object  of  the  suit  is  to  foreclose  such 
mortgage.  The  defendant,  the  Banque  Franco-Egyptienne, 
intervened  for  its  own  interest,  claiming,  by  its  answer,  that 
out  of  the  $56,000,000  of  bonds  issued  under  the  mortgage 
but  about  $7,000,000,  at  most,  had  any  valid  or  legal  existence. 
The  banque  held  about  $1,816,000  of  such  bonds  as  collateral 
security  to  a  loan  which  it  had  made  to  the  railroad  company, 
and  which  had  been  used  by  the  latter  in  the  purchase  of  steel 
rails  and  other  necessary  equipment.  In  addition  to  the  facts 
referred  to  in  the  opinion,  the  following  history  of  the  case 
must  be  noticed. 

HISTORY  OF  THE  CASE. 

Heretofore  and  on  the  25th  day  of  May,  1859,  the  Atlantic 
and  Great  Western  Railroad  Company  of  New  York  executed 
a  mortgage  upon  its  property  in  the  state  of  New  York  to 
Samuel  Marsh,  as  trustee,  to  secure  the  payment  of  certain 
bonds  therein  mentioned. 
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On  the  1st  day  of  April,  1861,  the  said  company  executed 
and  delivered  to  the  said  Marsh  a  certain  other  mortgage  or 
deed  of  trust,  to  secure  the  payment  of  certain  bonds  therein 
mentioned. 

After  the  execution  of  the  said  mortgage,  the  said  Atlantic 
and  Great  Western  Railroad  Company  was  consolidated  with 
the  Atlantic  and  Great  "Western  Railroad  Company  of  Ohio 
and  the  Atlantic  and  Great  Western  Railroad  Company  of 
Pennsylvania,  under  the  name  of  the  "  Atlantic  and  Great 
Western  Railway  Company,"  and  such  consolidated  company, 
on  the  fifth  of  April,  1865,  issued  a  consolidated  mortgage 
to  one  John  R.  Penn.  This  mortgage  covered  the  property 
of  the  three  companies  in  the  three  states,  and  was  subordi- 
nate to  the  two  mortgages  to  the  said  Marsh. 

The  two  mortgages  to  the  said  Marsh  were  foreclosed  by  a 
suit  in  which  the  said  Penn  was  joined  as  a  defendant,  and 
the  mortgaged  property  described  was,  by  the  judgment  of 
this  court,  entered  March  21,  1871,  and  amended  May  15, 
1871,  ordered  to  be  sold  by  and  under  the  direction  of  the 
Hon.  Reuben  Hitchcock,  receiver,  who  was  appointed  referee 
for  that  purpose. 

On  the  4th  day  of  August  1871,  Mr.  Hitchcock  reported 
that  he  had  sold  the  mortgaged  premises  to  George  B. 
McClellan,  Allen  G.  Thurman  and  William  Butler  Duncan, 
trustees,  on  the  19th  day  of  July,  1871,  for  the  sum  of  $655,000, 
of  which  sum  $150,000  was  paid  in  cash.  The  report  does 
not  state  how  or  when  the  balance  was  paid,  though  the  deed 
speaks  of  "the  said  sum  of  money  being  first  duly  paid." 
McClellan,  Thurman  and  Duncan  certified,  by  a  certificate 
filed  August  5,  1871,  that  they  had  purchased  the  property 
subject  to  the  terms  of  sale  as  stated  by  Mr.  Hitchcock. 

On  the  5th  of  September,  1871,  Mr.  Hitchcock,  as  receiver, 
made  a  deed  of  the  property  sold  to  McClellan,  Thurman  and 
Duncan.  This  deed  recites  the  proceedings  under  the  fore- 
closures, the  fact  of  the  sale,  the  order  confirming  the  sale, 
and  conveys  the  property  in  question  to  McClellan,  Thurman 
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and  Duncan,  "their  successors  and  assigns,  to  their  own 
proper  use,  benefit  and  behoof,  forever,  subject,  nevertheless, 
to  the  lien  of  the  said  mortgage,  or  deed  of  trust,  executed  by 
the  said  Erie  and  New»York  City  Railroad  Company,  to 
Sheppard  Knapp  and  Lucien  D.  Coman,  trustees,  so  far  as 
the  same  may  be  a  lien  upon  said  premises." 

On  the  3d  day  of  October,  1871,  McClellan,  Thurman  and 
Duncan,  with  others,  filed  in  the  office  of  the  secretary  of 
state,  articles  of  association  of  "  The  Atlantic  and  Great 
Western  Railway  Company  of  New  York."  These  articles 
recite  the  foreclosure  proceedings,  the  purchase,  by  McClellan, 
Thurman  and  Duncan  individually,  and  that  such  purchasers 
desired  and  intended  to  form  a  corporation  for  the  purpose 
of  "maintaining  and  operating  the  railroad"  so  purchased, 
"  and  now  in  public  use."  The  amount  of  capital  stock  was 
fixed  at  $500,000,  divided  into  10,000  shares  of  fifty  dollars 
each.  McClellan,  Thurman  and  Duncan  signed  these  articles ; 
and  McClellan  subscribed  for  one  share,  Duncan  for  4,976 
shares,  and  Thurman  and  all  the  rest  of  the  incorporators  for 
one  share  each. 

On  the  4th  of  October,  1871,  McClellan,  Thurman  and 
Duncan  conveyed  the  premises  in  question  to  this  Atlantic 
and  Great  Western  Railway  Company  of  New  York. 

On  the  same  4th  of  October,  1871,  the  Atlantic  and  Great 
Western  Railway  Company  of  New  York  was  consolidated 
with  the  Atlantic  and  Great  Western  Railway  Company  of 
Pennsylvania,  under  the  name  of  "  The  Atlantic  and  Great 
Western  Railway  Company  of  New  York  and  Pennsylvania," 
and  the  capital  stock  was  fixed  at  $49,500,000.  The  stock  of 
the  original  Pennsylvania  company  was  $49,000,000,  and  that 
of  the  original  New  York  company  was  $500,000,  and  the 
two  aggregated  the  capital  of  $49,500,000  above  mentioned. 
The  articles  provided  that  "  the  first  annual  election  of  said 
new  corporation  should  be  held  at  the  office  of  said  corpora- 
tion, in  the  city  of  New  York,  on  the  first  Wednesday  in 
May,  1872,  and  that  elections  should  be  held  annually  there- 
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after  at  such  place  as  the  board  of  directors  should,  from  time 
to  time,  designate."  Ten  millions  of  this  stock  were  desig- 
nated as  preferred  stock. 

In  the  month  of  February,  1871,  there  was  depending  in 
the  court  of  common  pleas  for  Summit  county,  in  the  state  of 
Ohio,  a  suit  brought  by  John  R.  Penn,  above  mentioned,  as 
trustee,  to  foreclose  the  consolidated  mortgage  executed  by 
the  Atlantic  and  Great  Western  Railway  Company  to  him  as 
trustee,  as  above  set  forth.  Mr.  Hitchcock  was  appointed 
master  commissioner  in  such  suit,  and  was  also  appointed 
receiver  therein.  On  the  21st  of  February,  1871,  the  said 
Hitchcock,  as  such  master  commissioner  and  receiver,  was 
directed,  in  case  of  the  non-payment  of  the  moneys  in  said 
decree  mentioned,  to  sell  the  property  covered  by  the  said 
mortgage.  On  the  31st  of  August,  1871,  Mr.  Hitchcock 
reported  to  the  said  court  of  common  pleas  that  he  had*liad 
the  property  covered  by  the  said  mortgage,  and  subject  to  a 
prior  mortgage  to  Flagg  and  Stedman,  known  as  "  The  Ohio 
Divisional  Mortgage,"  appraised  at  $6,653,233,  and  that  on 
the  26th  of  July,  1871,  he  sold  the  mortgaged  premises, 
subject  to  the  incumbrance  of  the  mortgage  to  Flagg  and 
Stedman,  to  McClellan,  Thurman  and  Duncan,  for  the  sum 
of  $4,435,500.  Of  this  sum  $580,000  was  paid  in  cash  and 
the  balance  was  paid  in  outstanding  mortgage  bonds  and 
coupons  issued  to  one  Upson  upon  the  said  premises  in  Ohio, 
and  also  outstanding  bonds  and  coupons  issued  upon  the  said 
premises  under  said  consolidated  mortgage,  and  apportioned 
and  divided  between  the  divisions  thereof  occupied  by  the 
Atlantic  and  Great  Western  Railway  Company  of  Pennsyl- 
vania, the  Atlantic  and  Great  Western  Railway  Company  of 
Ohio,  and  the  Atlantic  and  Great  Western  Railway  Company 
of  New  York. 

It  appears  from  said  report  that  the  mortgage  to  the  said 
Penn  was  also  foreclosed  by  a  like  action  in  the  supreme 
court  of  the  state  of  Pennsylvania. 

At  the  May  term  of  1871  of  the  said  court  of  common 
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pleas  for  Summit  county,  Ohio,  the  report  of  Mr.  Hitchcock 
was  confirmed,  and  he  was  directed,  as  special  master  commis- 
sioner, to  execute  and  deliver  to  McClellan,  Thurman  and 
Duncan  a  deed  conveying  "to  them  and  their  heirs  and 
assigns  forever,  all  and  singular  the  premises,  property  and 
franchises  sold,  free  of  all  liens  and  incumbrances  thereon, 
except  such  as  are  by  said  judgment  or  in  the  order  issued  to 
said  Hitchcock  specially  reserved  and  mentioned,  that  is  to 
say,  first,  the  lien  of  the  mortgages  to  Flagg  and  Schuchardt, 
and  second,  the  stipulations  in  certain  leases  made  to  the 
Cleveland  and  Mahoning  Railroad  Company,  and  the  chattel 
mortgage  in  said  judgment  mentioned." 

On  the  3d  of  October,  1871,  Mr.  Hitchcock  conveyed  the 
premises  by  deed  to  McClellan,  Thurman  and  Duncan,  sub- 
ject to  the  mortgages  to  Flagg  and  Stedman,  and  to  the 
rights  of  the  Cleveland  and  Mahoning  Railroad  Company, 
and  the  rights  of  one  Kent,  a  judgment  creditor. 

On  the  16th  of  October,  1871,  McClellan,  Thurman  and 
Duncan  conveyed  the  premises  purchased  from  Mr.  Hitch- 
cock under  the  Penn  decree  to  George  B.  "Wright,  Reuben 
Hitchcock,  Joseph  Perkins,  George  Hickox  and  Morrison  R. 
Waite,  by  deed  specifying  that  the  property  conveyed  was 
subject  to  the  aforesaid  liens  of  Flagg  and  Stedman,  the 
Cleveland  and  Mahoning  Company,  and  Kent. 

On  the  19th  day  of  October,  1871,  Wright,  Hitchcock, 
Perkins,  Hickox  and  Waite  made,  and  filed  in  the  office  of 
the  secretary  of  state  of  Ohio,  a  certificate  of  organization, 
reciting  the  purchase  by  them  of  the  property  aforesaid,  and 
that  they  were  "  desirous  of  becoming  a  corporation  under 
and  by  virtue  of  the  provisions  of  an  act  passed  May  7,  1869, 
entitled  'An  act  supplementary  to  an  act  entitled  "An  act  to 
authorize  receivers  of  insolvent  railroad  companies  to  sell 
unfinished  roadbeds  and  franchises,"  passed  May  14,  1868,' 
now,  therefore,  the  said  Wright,  Hitchcock,  Perkins,  Hickox 
and  Waite  do  file  herewith,  in  the  office  of  the  secretary  of 
state  of  Ohio,  a  copy  of  the  deed  and  grant  to  them  as  afore- 
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said,  and  do  further  certify  as  follows :  That  the  name  which 
they  have  assumed  to  themselves,  and  by  which  such  corpora- 
tion shall  be  known,  is,  'The  Atlantic  and  Great  "Western 
Railway  Company  of  Ohio.'  *  *  *  No  amount  of  capi- 
tal stock  is  deemed  necessary  for  the  construction  of  the  said 
railroad,  as  the  same  has  already  been  constructed;  but 
$500,000,  divided  into  ten  thousand  shares  of  fifty  dollars 
each,  has  been  fixed  upon  as  the  amount  of  the  capital  stock 
of  said  corporation." 

On  the  10th  of  November,  1871,  a  meeting  of  the  direc- 
tors of  the  Atlantic  and  Great  "Western  Railroad  Company  of 
Ohio  was  held  at  Cleveland,  and  an  agreement  of  consolida- 
tion between  the  Atlantic  and  Great  Western  Railway  Com- 
pany of  Ohio  and  the  Atlantic  and  Great  "Western  Railway 
Company  of  New  York  and  Pennsylvania  was  approved,  and 
the  name  of  the  new  corporation  was  declared  to  be  "  The 
Atlantic  and  Great  "Western  Railroad  Company."  Such 
agreement  was  also  approved  by  the  stockholders  of  the 
Atlantic  and  Great  Western  Railway  Company  of  Ohio,  at 
a  meeting  held  at  Cleveland,  November  17,  1871,  and  by  the 
Atlantic  and  Great  Western  Railway  Company  of  New  York 
and  Pennsylvania,  at  a  meeting  held  at  the  city  of  New  York 
on  the  14th  of  November,  1871.  The  capital  stock  of  the 
consolidated  company  was  fixed  at  $50,000,000,  being  the 
$49,000,000  of  stock  of  the  original  Pennsylvania  Company, 
and  the  $500,000  of  stock  of  each  of  the  Ohio  and  New 
York  companies. 

On  the  16th  day  of  December,  1871,  this  consolidated 
company  executed  the  mortgage  in  suit  to  Taylor  and  Dunphy. 
This  mortgage,  in  its  eighth  article,  covenants  "  that  the  prem- 
ises are  free  from  all  incumbrances  whatsoever,  except  the 
outstanding  bonds  referred  to  in  the  sixth  article  hereof," 
which  bonds  were  those  issued  under  the  mortgages  to  Flagg 
and  Stedman,  and  which  were  then  stated  to  be  outstanding 
to  the  amount  of  $3,754,800. 

It  appears  from  Mr.  Hodgskin's  deposition,  that  similar 
VOL.  LVII  5 
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proceedings  were  taken  under  the  consolidated  Penn  mort- 
gage in  Pennsylvania  as  were  taken  under  such  mortgage  in 
Ohio. 

In  the  month  of  May,  18TO,  a  contract  and  agreement 
called  "an  official  scheme  of  reorganization"  was  entered 
into,  as  appears  upon  its  face,  by  the  "bondholders,  share- 
holders and  creditors  "  of  the  Atlantic  and  Great  Western 
Railway,  "a  corporation  organized  under  the  laws  of  the  states 
of  New  York,  Pennsylvania  and  Ohio,  parties  of  the  first 
part,  and  McClellan,  Thurman  and  Duncan,  parties  of  the 
second  part,  which  recited  that  such  company  had  failed  to 
pay  its  coupons,  acceptances,  and  other  floating  debts  and 
liabilities,  and  that  its  present  income  was  insufficient  to  meet 
its  obligations ;  that  there  were  differences  of  opinion  between 
the  parties  of  the  first  part  as  to  their  legal  rights  and  pri- 
orities, and  that  they  agreed  that  the  consolidated,  i.  e.  Penn, 
mortgage  upon  the  property  should  be  foreclosed,  and  the 
mortgage  property  sold  and  purchased  in  by  the  parties  of 
the  second  part,  as  trustees  for  the  parties  of  the  first  part, 
and  be  paid  for  with  the  old  bonds,  debts  and  stocks;  tnat  a 
new  corporation  should  be  formed,  competent  to  create  and 
issue  the  several  classes  of  securities  and  stock  in  said  agree- 
ment referred  to ;  that  new  mortgage  bonds,  securities  and 
stock  of  such  new  company,  should  be  issued  in  exchange  for 
the  bonds  and  shares  and  stock  of  the  old  company,  and  that 
the  old  bonds,  coupons,  certificates  of  debenture,  indebtedness 
and  shares,  should  be  forwarded  to  Bischoffsheim  &  Gold- 
schmidt,  to  be  by  them  deposited  with  the  Union  Bank  of 
London,  and  to  be  sent  by  said  bank  to  said  trustees  whenever 
they  require  the  same  to  enable  them  to  bid  or  pay  for  the 
property.  As  matter  of  fact,  no  shareholder  of  either  of  the 
old  companies  joined  in  the  execution  of  this  official  scheme 
of  reorganization. 

The  mortgage  in  suit  divides  the  bonds  issued  thereunder 
into  three  classes,  to  be  known  respectively  as  first,  second 
and  third  mortgage  bonds. 
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The  question  of  how  many  of  these  bonds  were  actually 
issued  under  the  reorganization  scheme  in  exchange  for  the 
old  bonds  and  stock  and  debts  of  the  previous  Atlantic  and 
Great  Western  Railway  Company,  is  rather  a  question  for  an 
accounting  th&n  for  the  trial  of  the  cause ;  but  it  appears 
from  the  statement  introduced  in  evidence  that  there  were 
issued  for  such  exchanges,  of  the  first  mortgage  bonds 
$12,088,200,  and  of  the  second  mortgage  bonds  $7,074,000  ; 
that  there  remained,  unused  by  the  trustees,  of  the  first  mort- 
gage bonds  $2,024,500,  and  of  the  second  mortgage  bonds 
$3,473,500,  and  such  unexchanged  bonds  were  known  as 
"  Surplus  Bonds,"  and  were  disposed  of  by  the  company. 

This  statement  also  shows  that  $2,416,300  of  the  first 
mortgage  bonds  were  reserved  for  the  purpose  of  retiring  the 
bonds  issued  under  the  Flagg  and  Stedman  mortgage,  known 
as  the  Ohio  Divisional  Mortgage.  As  matter  of  fact,  this 
exchange  was  not  made,  and  the  bondholders  under  the  Ohio 
mortgage  are  now  pressing  for  a  decree  of  sale  in  Ohio. 

The  bonds  called  "  Surplus  Bonds  "  were  sold  by  the  com- 
pany under  prospectuses  which  were  issued  soliciting  sub- 
scriptions therefor. 

The  primary  object  of  effecting  the  sale  of  these  surplus 
bonds  was  stated  in  the  prospectus  to  be,  the  "  laying  of  a 
third  rail,  so  as  to  narrow-gauge  the  road^and  to  place  the  road 
in  a  high-class  condition,  with  additional  tracks,  and  to  pro- 
vide improved  station  accommodation." 

The  Banque  Franco-Egyptienne  is  the  owner  and  holder  as 
collateral  security  of  $1,816,000  of  the  bonds  described  in 
the  mortgage  as  second  mortgage  bonds.  There  is  due  to  the 
banque  on  its  loan  the  sum  of  £231,675  4s.  Od.,  with  interest 
from  June  5,  1874.  This  is  equivalent  in  American  currency 
to  the  sum  of  $L,  158,380,  with  interest.  The  history  of  this 
loan  is  stated  in  the  depositions  of  Mr.  Warnock  and  Mr. 
Hodgskin.  Mr.  Warnock  produces  a  telegram  from  James 
McIIenry,  in  London,  April  17,  1872,  as  follows : 

"We  have    *    *    *    borrowed  £112  10s.  Od.  on  every 
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$1,000  second  mortgage,  paying  two  and  a-half  per  cent  com- 
mission for  six  months,  with  liberty  to  renew  the  loan  for 
same  period  for  a  similar  commission,  and  paying  five  per  cent 
interest  per  annum  and  giving  option  of  purchase.  This 
option  will  be  [this  operation  will  pay]  for  the  1,5,000  tons  of 
steel  rails,  provide  for  all  coupons  due  this  year,  and  reimburse 
£150,000  credit  already  sent  and  place  $1,500,000  at  your 
disposal." 

The  company  approved  this  loan  by  a  telegram  to  McHenry, 
April  nineteenth,  as  follows : 

"  The  executive  committee  approve,  with  thanks,  arrange- 
ments for  sale  of  surplus  firsts  and  loan  on  seconds." 

It  appears,  also,  from  Mr.  Hodgskin's  deposition,  that  on 
the  20th  of  April,  1872,  McHenry  wrote  a  letter  to  McClellan, 
confirming  his  previous  dispatch,  in  which  he  used  this 
language : 

•"  I  inclose  copy  of  the  telegram  sent  you  in  regard  to  the 
disposal  of  the  surplus  bonds.  On  discovery  of  the  stupid 
error  in  transcribing,  which  had  no  doubt  at  once  been  put 
right  in  your  own  mind,  I  forwarded  a  correction.  In  round 
figures,  this  operation  has  secured  nearly  £700,000.  The 
shipment  of  the  10,000  tons  will  be  completed  during 
this  month,  to  be  followed  by  5,000  tons  more.  *  *  *  The 
Banque  Franco-Egyptienne,  who  are  the  real  parties  with 
whom  we  are  dealing  through  Bischoffsheim  &  Goldschmidt, 
submit  the  affair  to  their  board  in  Paris  on  the  twenty-second." 

It  appears  satisfactorily  from  the  depositions  of  Mr.  "War- 
nock  and  Mr.  Cassel,  and  from  this  correspondence,  that  the 
amount  advanced  by  the  banque  was  invested  in  steel  rails 
for  the  benefit  of  the  company. 

W.  W.  McFarland,  for  plaintiffs. 

Clarence  A.  /Seward,  George  B.  Hibbard,  Charles  M. 
Da  Costa,  for  the  Banque  Franco-Egyptienne,  defendants. 
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DANIELS,  J. —  The  object  sought  to  be  obtained  by  this 
action  is  the  foreclosure  of  a  mortgage  executed  on  or  about 
the  16th  day  of  December,  in  the  year  1871,  by  the  Atlantic 
and  Great  "Western  Railroad  Company  to  the  plaintiffs,  as 
trustees,  upon  its  line  of  railroad  extending  from  Salamanca, 
in  this  state,  to  Dayton,  in  the  state  of  Ohio,  and  upon  other 
property  owned  or  leased  by-  it.  This  mortgage  was  made  to 
secure  three  classes  or  series  of  bonds  issued  by  the  company, 
and  designated  first,  second  and  third  mortgage  bonds.  The 
first  series  was  not  to  exceed  the  sum  of  eighteen  millions, 
the  second  not  to  exceed  twelve  millions,  and  the  third  not  to 
exceed  twenty-nine  millions  of  dollars,  in  American  gold  coin, 
in  amount,  and  each  on  its  face  bears  interest  at  the  rate  of 
seven  per  cent,  payable  semi-annual ly.  These  bonds  in  terms 
referred  to  the  mortgage  given  for  their  security,  and  conse- ' 
quently  operated  as  notice  to  the  persons  or  parties  receiving 
them,  of  the  contents  of  that  instrument. 

For  that  reason  the  defendants,  who  received  a  portion  of 
the  second  class  or  series,  cannot  be  permitted  to  claim  that  they 
took  them  in  ignorance  of  any  of  the  facts  whose  existence 
was  disclosed  by  the  statements  of  that  security.  Most  of 
these  bonds  were  issued  and  used  to  replace  other  bonds 
issued  by  previous  railroad  corporations,  some  of  which  owned 
portions  of,  and  one  of  which  acquired  title  to  all,  the  prop- 
erty of  the  present  corporation.  And  the  residue,  amounting 
in  no  event  to  more  than  $5,300,000,  and  probably  not 
exceeding  $1,750,000  of  the  first  mortgage  bonds,  and 
$2,000,000  of  second  mortgage  bonds,  were  known  as  surplus 
bonds  and  used  in  the  purchase  of  rails  and  the  borrowing  of 
money  for  the  use  of  the  railroad  corporation.  To  the  defend- 
ant, The  Banque  Franco-Egyptienne,  there  were  transferred, 
of  this  portion  of  the  second  mortgage  bonds,  the  sum  of 
$1,816,000,  or  about  that  amount,  to  secure  a  loan  made  by 
it  to  the  agent  of  the  railroad  company,  and  for  its  use  and 
benefit  upon  which  the  sum  of  $1,158,380,  besides  interest, 
still  remains  unpaid.  The  mortgaged  property  is  greatly 
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inadequate  for  the  security  or  payment  of  all  the  bonds 
issued  under  the  mortgage. 

The  whole  amount  authorized  was  fifty-nine  millions  of 
dollars,  while  the  property  subject  to  the  preceding  incum- 
brances  upon  it  will  not  probably  sell  for  more  than  ten  or 
twelve  millions  of  dollars  at  most. 

The  case  shows  that  of  this  amount  authorized,  over  fifty- 
six  millions  of  dollars  in  these  bonds  were  actually  issued, 
and  the  consequence  therefor  must  be  that  a  very  large 
deficiency  of  the  debt  imposed  by  them  will,  under  the  most 
fortunate  circumstances,  remain  unpaid.  For  that  reason, 
and  to  protect  itself  against  this  prospective  loss,  the  banque, 
whose  debt  is  undoubtedly  valid  as  an  obligation  against  the 
company,  has  intervened  for  its  own  protection  against  all  the 
•bonds  which  may  have  been  exchanged  for  the  debts  of  other 
corporations  owning  previously  the  same  property. 

The  banque  is  a  banking  corporation  existing  under  the 
laws  of  the  republic  of  France,  and  carrying  on  its  business  in 
the  city  of  Paris,  and  appears  to  have  acted  in  the  utmost 
good  faith  in  making  the  loan  and  receiving,  for  its  protec- 
tion, these  securities,  and  it  is  entirely  justifiable  for  it  to 
endeavor  to  maintain  a  priority  over  those  whose  bonds  were 
received  merely  upon  the  consideration  of  a  pre-existing 
indebtedness.  But  it  can  only  be  permitted  to  succeed  in  the 
effort  by  establishing  some  legal  or  equitable  infirmity  in  the 
titles  or  rights  of  the  other  parties  claiming  protection  under 
the  mortgage. 

For  the  purpose  of  maintaining  that  position,  it  has  been 
alleged,  in  its  answer,  that  the  exchanged  bonds  were  issued 
without  consideration  and  were,  also,  illegal  and  void. 

In  what  respect  this  illegality  consisted  has  not  been  fully 
set  forth  but  as  that  has  been  amplified  by  the  evidence,  the 
case  may  be  regarded  as  sufficiently  before  the  court  to  require 
the  consideration  and  decision  of  these  points.  If  they  appar- 
ently ought  to  be  determined  adversely  to  these  other  parties 
they  probably  would  be  required  to  be  brought  before  the 
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court  in  order  that  they  might  be  furnished  with  an  opportu- 
nity of  showing  that  their  bonds  were  not  without  considera- 
tion and  were  not  illegal  or  void.  For  most  purposes  they 
are  represented  by  the  trustees  under  the  mortgage  in  contest 
concerning  the  mortgaged  estate.  But  when  the  validity  of 
the  claims  of  the  respective  holders  are  brought  in  contro- 
versy it  may  well  be  doubted  whether  that  should  be  heard 
and  decided  without  their  presence.  If  the  decision  should 
be  in  their  favor  of  course  no  grounds  of  complaint  on 
account  of  their  not  being  parties  can  exist 

But  if  it  should,  upon  the  facts  now  presented,  be  adverse 
to  them,  then  an  opportunity  for  a  further  hearing  on  their 
own  behalf  would  probably  be  found  to  be  an  intervening 
necessity  in  the  case. 

As  the  facts  now  appear,  the  corporations  preceding  the 
defendants,  giving  the  mortgage  and  issuing  the  bonds,  were 
all  hopelessly  insolvent. 

Divisional  bonds  had  first  been  issued  and  secured  by  mort- 
gages upon  the  respective  divisions  of  the  railroad,  situated 
in  the  states  of  New  York,  Pennsylvania  and  Ohio.  And 
they  had  been  succeeded  by  other  bonds  and  a  mortgage 
upon  the  consolidated  line,  extending  through  or  into  these 
states.  The  holders  of  these  bonds  became  dissatisfied  by 
reason  of  their  non-payment,  and  proceedings  were  taken  for 
the  foreclosure  of  three  of  these  preceding  mortgages,  and 
the  sale  of  the  property  for  their  benefit.  While  these  pro- 
ceedings were  pending  an  arrangement  was  made  for  the 
disposition  of  the  property,  in  pursuance  of  which  it  is 
insisted  that  all  the  bonds  in  dispute  were  lawfully  issued. 
And  in  order  to  determine  the  present  controversy,  that 
arrangement  and  its  validity  will  require  examination. 

The  stockholders  were  not  included  as  parties  in  it,  and 
with  so  great  a  load  of  indebtedness  upon  the  property  of  the 
corporations  whose  stock  was  held,  they  had  no  tangible 
interests  requiring  serious  consideration.  The  demands  of 
the  creditors  could  be  but  partially  paid,  upon  a  disposition 
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of  the  property  to  others,  and  for  that  reason  it  had  become 
necessary  for  them  to  do  what  appeared  to  be  most  expedient 
for  their  own  protection. 

"With  this  end  in  view  they  made  the  arrangement  and 
entered  into  the  agreement,  which  afterwards  became  the 
foundation  for  the  exchange  of  these  bonds,  or  the  substitu- 
tion of  those  issued  by  the  railroad  company  for  those  pre- 
viously issued  and  secured  upon  the  property. 

By  that  arrangement  and  agreement  it  was  settled  that  the 
property  should  be  sold  under  the  foreclosure  proceedings 
then  in  progress ;  that  it  should  be  purchased  by  General 
George  B.  McClellan,  Allen  G.  Tmirman  and  "William  Butler 
Duncan,  as  trustees  for  the  bonded  creditors  and  others  ;  that 
they  should  convey  the  Ohio  portion  of  it  to  George  B.  "Wright, 
Reuben  Hitchcock,  Joseph  Perkins,  Charles  Hickox  and 
Morrison  R.  Waite,  the  present  chief-justice  of  the  United 
States,  under  and  by  whom  a  new  corporation  was  to  be  formed 
in  the  state  of  Ohio  and  other  similar  corporations  were  to 
be  otherwise  formed  in  each  of  the  states  of  Pennsylvania 
and  New  York,  which  were  respectively  to  become  the 
grantees  and  owners  of  so  much  of  the  property  as  was 
situated  within  the  states  in  which  they  should  exist  and  after- 
wards they  were  all  to  consolidate  themselves  into  one  corpo- 
ration owning  the  entire  property  which  should  issue  and 
secure  the  bonds  required  to  carry  into  effect  the  agreement 
for  their  substitution  as  well  as  to  supply  the  contemplated 
financial  necessities  of  the  consolidated  corporation. 

In  this  manner  the  old  bonds  were  to  be  finally  retired  and 
the  new  ones  substituted  in  their  place  and  it  was  substantially 
carried  out  and  observed  in  what  subsequently  transpired. 

"Whether  it  was  a  lawful  agreement  and  lawfully  performed 
is  the  substantial  controversy  existing  in  this  case.  The 
learned  counsel  representing  the  banque  insist  that  both  the 
agreement  and  what  was  transacted  under  it  were  in  contra- 
vention of  the  laws  of  the  several  states  in  which  the  business 
was  done.  And  for  the  purpose  of  sustaining  their  position 
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copious  references  have  been  made  to  these  laws.  But  in  the 
views  which  have  impressed  themselves  as  the  most  reliable  to 
be  followed  in  the  disposition  of  the  case,  many  of  these  refer- 
ences will  be  found  not  to  require  particular  consideration. 
It  may  be,  as  it  should  be,  conceded  at  the  threshold  of  the 
discussion  that  corporations,  railroads  as  well  as  others,  must 
be  confined  in  their  acts  within  the  limits  of  the  authority 
affirmatively  given  to  them  or  appropriately  requisite  for  the 
attainment  of  the  objects  they  are  designed  to  accomplish. 
And  under  the  effective  operation  of  this  principle  for  what- 
ever they  do,  some  warrant  of  legal  authority  must  be  found. 
The  principle  is  highly  salutary  and  its  observance  should  be 
watched  and  guarded  in  order  to  prevent  corporations  from 
becoming,  what  they  are  so  often  inclined  to  become,  unre- 
strained and  destructive  monopolies  of  individual  enterprise. 
But  if,  with  that  restriction,  their  acts  appear  authorized,  then 
they  are  to  be  sustained  the  same  like  all  other  exertions  of 
lawful  authority. 

It  was  obviously  not  unlawful  for  the  creditors  and  bond- 
holders to  agree  that  a  sale  should  be  made  of  the  property 
mortgaged  by  way  of  security  for  their  debts,  and  that  it 
should  be  purchased  by  the  three  trustees  selected  by  them 
for  their  benefit.  They  had  the  right  to  bid  the  property  off 
themselves,  or  to  agree  that  it  might  be  done  by  those  per- 
sons as  their  trustees  or  agents,  and  that  they  should  hold  or 
dispose  of  it  for  the  ultimate  benefit  of  these  beneficiaries. 
To  that  extent  the  arrangement  and  what  took  place  pursu- 
ant to  it  transcended  no  legal  restraint  whatsoever.  It  merely 
provided  what  was  strictly  requisite  for  the  creditors'  own 
protection,  and  the  subsequent  conveyance  of  a  portion  of 
the  property  to  .the  individuals  who  formed  the  Ohio  corpora- 
tion, and  the  residue  of  it  to  the  corporations  respectively 
formed  in  Pennsylvania  and  New  York,  were  acts  which 
were  equally  well  authorized.  The  vice  inherent  in  what 
transpired  is  not  attributed  to  these  different  steps,  and  no 
reason  can  be  perceived  for  the  support  of  any  such  imputa- 
VOL.  LVII  6 


42         NEW  YORK  PRACTICE  REPORTS. 

Taylor  agt.  Atlantic  and  Great  Western  Railroad  Company. 

tion.  But  that  has  been  affirmed  to  have  originated  in  what 
afterwards  took  place. 

It  was  urged  that  the  consolidation  was  more  extended 
than  had  been  provided  for  by  the  laws  of  this  state.  But 
that  is  opposed  to  the  admission  made  on  this  subject  by  the 
answer  of  the  banque,  and  by  which  it  could  be  reasonably 
held  to  be  now  concluded.  That,  however,  is  not  necessary, 
for  the  statute  of  this  state  does  not  restrain  the  power  of 
consolidation  within  limits  so  restricted.  It  permits  any  rail- 
road corporation  organized  under  the  laws  of  this  state,  or  of 
this  state  and  any  other  state,  and  operating  a  railway  either 
wholly  within  or  partly  within,  and  partly  without  this  state, 
to  merge  and  consolidate  its  capital  stock,  franchises  and  prop- 
erty with  the  capital  stock,  franchises  and  property  of  any 
other  railroad  company,  or  companies  organized  under  the 
laws  of  this  state,  or  under  the  laws  of  any  other  state  or 
states,  whenever  their  railroads  may  form  a  continuous  line  of 
railroad  (Laws  of  1869,  vol.  2,  2399,  30,  sec.  1). 

And  the  right  or  ability  so  to  consolidate  has  not  been 
made  dependent  upon  the  circumstance  that  no  previous  con- 
solidation of  one  of  the  constituent  railroad  companies  shall 
not  previously  have  been  made,  but  it  has  been  generally  con- 
ferred upon  all  railroad  companies  existing  as  such,  subject 
only  to  the  conditions  that  the  railways  must  be  so  situated  as 
to  form  a  continuous  line,  and  that  they  shall  not  be  parallel 
or  competing  lines  of  railroads  (Id.,  vol.  1,  2403,  sec.  9). 
Subject  to  those  restraints,  all  railroad  companies  have  been 
given  this  right  or  power  of  consolidation.  And  it  may 
be  effected  by  any  two  or  more  railroad  companies,  which  was 
all  that  was  done  in  this  instance.  It  has  not  been  insisted  that 
any  irregularity  or  infirmity  existed  in  the  organization  of 
either  of  the  corporations  formed  in  this  state  and  Pennsylva- 
nia, for  the  purposes  of  carrying  into  effect  the  agreement 
and  arrangement  of  the  bondholders  and  creditors  of  the  pre- 
viously existing  corporations.  But  it  has  been  insisted  that 
the  corporation  formed  for  that  purpose  in  the  state  of  Ohio, 


NEW  YORK  PRACTICE  REPORTS.  43 

Taylor  agt.  Atlantic  and  Great  "Western  Railroad  Company. 

was  defectively  and  irregularly  formed,  for  the  reason  that 
the  arrangement  first  entered  into,  contemplated  an  organiza- 
tion under  one  law  while  it  was,  in  fact,  made  under  another 
and  later  statute  of  the  state.  This,  however,  cannot  be  a 
matter  of  any  controlling  importance,  for  the  reason  that  the 
later  act  provided  for  the  corporate  organization  in  accordance 
with  the  agreement  actually  made,  even  though  for  want  of 
the  assent  of  the  stockholders,  that  could  not  be  accomplished 
under  the  preceding  law.  The  act  under  which  the  corpor- 
ation was  formed,  according  to  the  evidence  of  senator  Thur- 
man  and  that  afforded  by  the  certificate  filed  in  the  office  of 
the  secretary  of  the  state  of  Ohio,  was  that  of  1868  as  it  was 
amended  and  extended  in  1869.  Together  they  applied  to, 
and  provided  for,  the  sales  of  railways  in  the  hands  of  receivers 
as  this  portion  of  the  previously  consolidated  railroad  then 
was.  And  according  to  their  titles  and  also  the  terms  of  the 
act  of  1868,  they  ostensibly  applied  only  to  unfinished 
road-beds. 

But  the  act  of  1869  went  further,  for  it  included  within 
the  authority  given  by  it  all  real  and  personal  property  —  road- 
beds, rights  of  way,  fixtures  and  franchises  —  of  any  railroad 
company  in  the  state  of  Ohio,  that  either  had  been  or  should 
be  sold  pursuant  to  a  judicial  decree,  where  the  sale  had  been 
confirmed  by  the  court  directing  it  (  Wilcox's  R.  R.  Laws 
of  Ohio,  224,  227).  The  terms  of  the  laws  of  1869  were 
more  extended  and  unrestrained  than  those  of  1868  and 
were  not  limited,  as  this  act  was,  to  companies  that  had  not 
completed  any  part  of  their  roads.  But  it  included  all  rail- 
way property  in  the  hands  of  receivers,  and  provided  that  they 
might  sell  the  same  and  the  title  thereto  with  all  the 
rights,  liberties,  faculties  and  franchises,  and  that  the  same 
should  vest  in  the  purchaser  or  purchasers  thereof  as  fully 
as  the  same  had  been  exercised  and  enjoyed  by  the  rail- 
road company  itself.  The  proceedings  had  for  the  sale 
of  this  portion  of  the  railroad  were  evidently  taken  under 
these  statutory  provisions  and  the  court  in  which  they  were 
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pending  apparently  regarded  them  as  fully  authorized  by  the&e 
acts.  And  so  much  certainly  has  been  conceded  by  the 
defendant's  answer  and  by  the  argument  made  in  its  behalf 
in  the  presentation  of  this  case.  Besides  that,  some  weight 
should  be  accorded  in  making  this  construction  of  the  general 
and  unrestrained  language  of  the  act  of  1869  by  which  the 
preceding  act  of  1868  was  enlarged  to  the  judgment  of  the 
eminent  men  who  purchased  this  portion  of  the  railway  under 
the  decree  of  the  court  in  the  state  of  Ohio,  and  to  that  of 
those  who  succeeded  them  in  the  purchase  and  formed  the 
Ohio  consolidating  corporation.  They  supposed  they  were 
observing  all  the  restraints  while  they  were  exercising  the 
authority  of  these  acts  and  in  that  they  were  confirmed  by  the 
action  of  the  court  in  Ohio  so  far  as  that  added  its  sanction 
to  the  proceedings  by  ordering  and  afterwards  confirming  this 
sale.  These  proceedings  were  further  confirmed  by  the  deed 
made  by  the  receiver  pursuant  to  the  sale  and  by  the  subse- 
quent conveyance  by  the  purchasers  to  the  persons  who  pro- 
ceeded to  form  the  corporation  and,  as  they  acquired  title  to 
the  corporate  property  and  franchises  in  this  way,  they  appear 
to  have  been  abundantly  indorsed  with  the  further  authority 
exercised  by  them  of  actually  organizing  the  new  corporation. 
That  was  done  under  the  second  section  of  the  act  of  1869 
which,  in  its  terms,  seems  to  have  been  ample  for  this  purpose, 
for  it  provided  that  these  purchasers  might  form  the  corpora- 
tion and  when  formed  that  it  should  have  perpetual  succession 
under  the  general  railroad  laws  of  the  state  regulating  corpo- 
rations and  hold  the  property,  rights  and  franchises  purchased 
free  and  discharged  from  all  liability  for  the  debts  of  the 
original  corporation  (  Wilcotfs  Railroad  Laws  of  Ohio  227, 
sec.  2).  According  to  this  authority  the  three  corporations  must 
be  regarded  as  having  been  lawfully  formed  which  afterwards 
entered  into  the  consolidated  company  executing  this  mort- 
gage. They  each  actually  existed  and  had  the  power  to  exer- 
cise all  the  functions  secured  to  such  corporations  under  the 
laws  of  their  respective  states.  And  while  it  was  in  terms 
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provided  that  the  newly-formed  corporations  should  hold  the 
property  purchased  free  and  discharged  from  all  liability  for 
the  debts  of  the  original  corporation,  as  •  that  was  a  provision 
made  solely  for  its  benefit  and  advantage,  it  could  be  waived 
by  it ;  for  this  power  of  waiver  has  been  so  far  extended  as 
to  permit  it  to  be  exercised  as  to  statutory  and  even  constitu- 
tional advantages  (Buel  agt.  Lockport,  3  Com.,  197;  Lee 
agt.  Tilleston,  24  Wend.,  337;  People  agt.  Murray,  5  Hill, 
408;  Houston  agt.  Wheeler,  52  N.  Y.,  641). 

The  statute  contained  no  prohibition  preventing  the  new 
corporation  from  assuming  the  debts  of  its  predecessor  in 
whole  or  in  part,  but  it  simply  exonerated  it  from  liability 
for  them.  And  that  privilege  was  waived  by  the  agreement 
pursuant  to  which  the  sale  was  made  and  the  new  corporation 
was  formed.  For  it  was  a  portion  of  the  plan  that  the  debts 
should  be  carried  along  and  be  assumed  by  this  corporation, 
and  the  one  which  was  ultimately  to  arise  out  of  the 
consolidation. 

That  was  the  primary  object  of  the  creditors  themselves, 
for  whom  and  under  whose  agreement  these  proceedings  were 
instituted  and  carried  into  effect ;  and  they  were  not  pro- 
hibited by  any  law  from  providing  for  their  security  and  pro- 
tection in  this  manner. 

The  sales  made  —  the  corporation  formed  —  and  the 
consolidation  finally  resulting,  were  merely  so  many  instru- 
mentalities adopted  for  the  protection  of  their  interests,  which 
were  superior  to  those  of  others  over  the  property  and  fran- 
chises affected,  and  which  they  were  at  liberty  to  resort  to 
for  their  own  indemnity. 

And  the  conveyances  and  other  instruments  executed  and 
delivered  in  the  course  of  the  proceeding^  exhibit  the  con- 
tinued existence  of  the  intention  to  preserve  and  carry  into 
final  effect  this  controlling  design.  The  proceeding,  it  is 
true,  was  a  circuitous  one,  but  that  was  rendered  necessary 
by  the  circumstance  that  the  laws  did  not  provide  for  the 
original  formation  of  the  continuous  corporation,  whose  rail- 
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road  was  to  extend  and  be  operated  in  all  three  of  the  dif- 
ferent states  ;  the  only  way  in  which  that  could  be  lawfully 
accomplished  at  that  time  was  by  the  formation  of  the  three 
local  corporations  in  the  different  states,  and  then  to  have, 
them  avail  themselves  of  the  statutory  powers  of  consolida- 
tion, which  the  laws  of  each  state  had  provided.  The  con- 
solidation was  formed  previous  to  the  system  formed  by  chap- 
ter 430  of  the  Laws  of  1874,  in  this  state,  amended  by 
chapter  446  of  the  Laws  of  1876,  and  accordingly  was 
deprived  of  the  advantages  of  those  provisions.  It  could 
only  be  formed,  as  it  was,  by  first  creating  the  local  corpora- 
tions, and  then  allowing  them  to  avail  themselves  of  the 
powers  given  for  that  purpose  to  existing  railroad  companies. 

The  companies  which  were  formed  under  the  bondholders' 
agreement,  appear  to  have  observed  the  formal  requisites  nec- 
essary to  make  a  lawful  and  complete  consolidation. 

But,  while  that  may  be  the  case,  it  has  been  strenuously 
urged  that  it  could  not  be  done  with  the  view  that  the  con- 
solidated corporation  should  assume  the  preceding  liability  of 
the  corporations  whose  property  was  sold  under  the  fore- 
closure proceedings,  so  that  this  purpose  could  in  the  end  be 
secured. 

The  objection  to  the  exercise  of  this  power  in  this  state, 
has  been  chiefly  placed  upon  a  provision  contained  in  chapter 
140  of  the  Laws  of  1850,  which  was  rendered  applicable  to 
the  consolidated  corporations  by  section  8  of  chapter  917  of 
the  Laws  of  1869. 

By  this  it  was  provided  that  railroad  corporations  could, 
from  time  to  time,  borrow  such  sums  of  money  as  might  be 
necessary  for  completing  and  finishing  or  operating  their 
railroad,  and  issue  bonds  for  the  money  borrowed  and  secure 
their  payment  by  a  mortgage  upon  the  corporate  property 
and  franchises  (Laws  1850,  225,  sec.  28,  sub.  10). 

But,  while  this  may  have  been  designed  to  carry  with  it 
an  implication  that  mortgaged  bonds  could  not  be  issued  for 
any  other  purpose,  it  was  still  competent  for  the  same  author- 
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ity  that  provided  for  the  restraint,  afterwards  to  remove  it, 
and  that  in  eifect  it  did,  as  to  consolidations,  by  the  second 
section  of  the  act  of  1869.  For,  by  that,  unlimited  authority 
was  expressly  given  to  the  directors  of  the  companies  now 
proposing  to  consolidate,  to  enter  into  an  agreement  prescrib- 
ing the  terms  and  conditions  for  the  consolidation,  and  the 
mode  of  carrying  it  into  effect  (Laws  of  1869,  sec.  2,  sub.  1). 
And  upon  that  being  submitted  to  the  stockholders  of  the 
respective  companies  and  securing  the  approval  of  two-thirds 
of  their  votes  for  it,  the  agreement  made  became  the  lawful 
basis  of  the  consolidation  designed  to  be  effected  (Id.,  sub.  2). 

Such  agreements  as  this  statute  authorized  appear  to  have 
been  entered  into  and  sanctioned  in  the  manner  prescribed  by 
the  terms  of  the  act.  That  was  first  done  for  the  purpose  of 
creating  the  consolidation  between  the  corporations  formed  in 
this  state  and  the  state  of  Pennsylvania,  and  again  between 
the  company  resulting  from  this  consolidation  and  the  cor- 
poration formed  in  the  state  of  Ohio.  And,  by  the  terms  of 
the  agreements  made,  it  was  stipulated  that  all  rights  of 
creditors  should  be  preserved  unimpaired,  notwithstanding 
the  consolidation ;  and  debts,  liabilities,  obligations  and  duties 
of  either  of  the  corporations  should  thenceforth  attach  to  the 
new  corporations,  and  be  enforced  against  it  to  the  same 
extent,  and  in  the  same  manner,  as  if  said  debts,  liabilities, 
obligations  and  duties  had  been  incurred  and  contracted  by 
it.  The  preceding  corporations  had  been  respectively  sub- 
jected to  the  obligation  of  carrying  into  effect  the  agreement 
and  plan  of  the  bondholders,  and  they  were  not  prevented 
from  assuming  by  any  disability  to  which  they  had  been  sub- 
jected, for  they  merely  assumed  the  liability  or  obligation  to 
carry  along  and  preserve  the  existence  of  these  debts  until 
the  consolidation  could  be  formed  and  the  new  mortgage 
bonds  could  be  issued  by  that  company  for  them. 

That  transcended  nothing  contained  in  the  act  of  1850, 
restraining  the  power  to  borrow  money  on  the  mortgage 
bonds  of  the  company  to  that  which  should  be  necessary  for 
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completing,  finishing  or  operating  the  railroad.  For  this  did 
not  prevent  the  company  from  assuming  the  obligation  to 
recognize  and  carry  along  these  debts,  as  simple  liabilities  or 
obligations,  but  only  from  securing  their  payment  by  a  mort- 
gage of  its  property  and  franchises.  But  while  that  might 
not  be  done  by  the  local  corporation,  the  one  produced  by  the 
consolidation  was  not  in  that  respect  restrained,  for  it  was 
empowered  to  carry  out  and  perform  the  terms  of  the  agree- 
ment whatever  they  might  be,  which  was  made  as  the  basis 
of  such  consolidation  after  it  had  received  the  sanction  of  two- 
thirds  of  the  stockholders,  and  by  those  terms  construed  and 
understood,  in  view  of  what  had  previously  taken  place  ;  the 
evident  intention  was  that  the  railways  in  each  of  the  three 
states  should  be  sold  for  the  benefit  of  the  creditors,  whose 
demands  far  exceed  its  value,  that  these  demands  should  be 
transmitted  through  the  local  corporations  to  the  new  con- 
solidated company  to  be  formed,  and  then  secured  by  its 
bonds  and  a  mortgage  upon  its  property.  This  was  the  sub- 
stance of  what  transpired  and  it  was  practically  embodied  in 
the  terms  of  the  agreements  for  the  consolidation.  Its 
existence  is  clearly  indicated  by  the  documents  and  other 
evidence  in  the  case,  and  it  was  substantially  acknowledged  as 
a  part  of  the  basis  of  the  consolidation  and  of  the  mortgage 
now  in  process  of  foreclosure  in  this  action. 

It  has  been  objected  that  the  company  was  not  empowered 
to  assume  this  obligation  for  the  security  of  these  demands  by 
mortgage  bonds,  because  preceding  mortgages  were  in  terms 
excepted  from  the  obligations  which  were  to  attach  to,  and 
rest  upon,  the  new  company  (Laws  of  1869,  2402,  sec.  5).  But 
that  argument  is  deemed  to  be  fully  answered  by  the  cir- 
cumstance that  there  were  no  such  mortgages  existing  against 
the  constituent  consolidating  company  in  this  state.  And  no 
mortgage  was  assumed  either  by  that  or  either  of  the  other 
companies  in  point  of  fact.  "What  was  assumed  and  carried 
along,  were,  as  the  foreclosure  sales  left  them,  simple  debts 
which  were  to  be  provided  for  by  the  final  organization,  and 
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that  was  not  prohibited  but  in  terms  allowed  by  the  very 
general  authority  created  by  this  act  of  1869. 

That  this  was  not  opposed  to  the  legislative  policy  of  this 
state  relating  to  railroad  corporations  has  been  since  more 
clearly  manifested  by  chapter  430  of  the  Laws  of  1874,  and 
chapter  446  of  the  Laws  of  18Y6.  For  they  were  enacted  to 
render  its  observance  more  feasible  and  practicable.  They 
have  now  created  a  complete  and  plainly  intelligible  system 
for  doing  all  that  was  accomplished  in  this  instance.  But  it 
is  not  to  be  inferred  from  their  enactment  that  the  plan  pur- 
sued in  this  case  was  not  within  the  limits  of  the  authority 
previously  existing  upon  the  subject. 

That  is  not  to  be  determined  by  the  fact  that  these  acts 
were  deemed  essential  still  by  the  legislature,  but  by  the  terms 
and  scope  of  the  pre-existing  laws.  And  they,  as  already  sug- 
gested, are  deemed  broad  enough  to  sanction  the  proceeding 
by  which  the  liabilities  intended  to  be  preserved  were  finally 
transferred  to  the  consolidated  company,  which  executed  the 
present  mortgage  for  the  creditors'  security.  The  laws  of 
Ohio  under  which  the  consolidation  was  made,  were  in  their 
terms  substantially  the  same  as  the  act  existing  in  this  state 
( Wilcox's  R.  It.  Laws,  134,  140).  It  was  permitted  to  be 
done  on  the  basis  of  a  joint  agreement,  prescribing  the  terms 
and  conditions  thereof  after  that  had  been  adopted  by  a 
vote  of  two-thirds  of  the  stockholders  of  the  different  com- 
panies. When  that  was  done  and  the  agreement  or  a  certified 
copy  of  it  was  filed  in  the  office  of  the  secretary  of  the  state, 
it  was  made  the  agreement  and  act  of  consolidation  of  the 
two  companies,  as  that  was  also  provided  for  by  the  statute 
of  this  state.  Upon  this  subject  the  laws  were  practically  alike, 
and  they  each  in  terms  delegated  to  the  directors  and  stock- 
holders of  the  different  companies  full  power  to  declare  and 
adjust  the  terms  of  the  consolidation,  which  necessarily 
included  .  that  of  providing  for  the  security  of  the  debts 
and  obligations  carried  over  and  to  be  assumed  by  the  final 
organization. 

VOL.  LVII  7 
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The  law  of  Pennsylvania  in  plain  language  provided  that 
the  consolidated  company  might  issue  bonds  secured  by  a 
mortgage  of  its  property,  privileges  and  franchises  and 
exchange  them  for  the  debts  of  the  respective  companies 
merged  or  consolidated.  And  the  only  restraint  imposed 
upon  the  exercise  of  this  authority,  was  that  the  bonds  to  be 
issued  should  not  exceed  the  whole  of  the  debts  of  the  com- 
panies merged  in  the  consolidation  (General  R.  R.  Laws  of 
Penn.,  121, 122).  This  act  when  it  was  passed  seems  to  have 
been  applicable  only  to  railroad  corporations  chartered  by  that 
state,  but  it  was  afterwards  so  enlarged  as  to  allow  similar 
consolidations  when  one  of  the  companies  existed  wholly  or 
partially  out  of  the  state  of  Pennsylvania  (Id.,  81).  In  that 
state,  therefore,  the  authority  seems  to  have  been  plenary  over 
this  subject  allowing,  in  direct  terms,  all  that  was  done  for 
the  purpose  of  effecting  the  consolidation  and  carrying  the 
agreement  and  plan  of  the  creditors  into  execution.  While 
this  was  within  the  spirit  and  terms  of  the  laws  of  New  York 
and  Ohio,  it  was  literally  provided  for  by  the  state  of  Penn- 
sylvania. And  under  all  these  laws  it  was  a  duty  created  by 
the  constituent  corporations  which  were  brought  into  being 
merely  to  promote  and  consummate  the  agreement  and  plan 
of  the  creditors  themselves  and  imposed  by  the  concurrence 
of  all  through  the  consolidation  upon  the  company  finally 
formed.  The  scheme  devised,  divested  of  the  peculiar  forms 
followed  for  the  purpose  of  carrying  it  into  effect,  was,  in  sub- 
stance, the  sale  of  the  property  under  the  foreclosures  for  the 
benefit  of  the  creditors  —  its  purchase  by  them  through  the 
agency  of  the  three  persons  selected  by  them  —  and  who 
acted  as  their  trustees  —  and  the  sale  to  the  railroad  company 
formed  by  the  consolidation  of  the  intermediate  corporations 
and  a  mortgage  executed  by  the  latter  to  secure  its  obligations 
to  pay  the  purchase-price.  This  is  what  the  transaction  really 
was  ;  and  in  that  respect  it  did  not  materially  differ  from  an 
ordinary  sale  of  property  on  credit,  where  the  purchase- 
price  is  secured  by  the  mortgage  of  the  purchaser  given  upon 
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the  property.  Upon  such  a  sale  the  power  to  buy  would  seem 
to  include  the  further  power  to  become  obligated  to  pay  the 
price  of  the  property  bought  either  in  cash  or  upon  credit 
and  in  the  latter  case  to  secure  by  mortgage  its  future  pay- 
ment. While  the  company  held  property  so  purchased  it 
would  be  plainly  estopped  from  denying  its  liability  for  the 
price  (  Whitney  Arms  Co.  agt.  Barlow,  63  N.  JT.,  63). 

And  the  same  estoppel  would  conclude  those  deriving  title 
under  it.  In  any  view  the  corporation  was  legally  obligated 
to  issue  its  bonds  and  provide  for  their  security  as  it  did  by 
the  mortgage  in  suit.  And  those  delivered  by  way  of  sub- 
stitution for  debts  existing  previously  which  were  assumed  and 
to  be  protected  by  the  consolidated  company  were  taken  upon 
sufficient  consideration  to  render  them  binding  obligations. 

The  banque  advanced  its  money  on  vouchers  plainly  refer- 
ring to  this  mortgage  and  constructively  giving  it  notice  of  its 
provisions  and  purposes.  Both  classes  of  obligations  are  con- 
sequently equally  entitled  to  be  sustained,  and  one  cannot  be 
held  to  have  obtained  any  preference  over  the  others. 

It  has  been  urged  that  the  covenant  that  the  property  con- 
veyed was  free  from  these  preceding  incumbrances,  should  be 
held  to  preclude  the  adoption  and  securing  of  the  debts  pre- 
viously secured  by  them.  But  this  argument  cannot  be 
regarded  as  sound,  for  the  reason  that  while  it  was  true  these 
incumbrances  had  been  extinguished  by  the  foreclosures  and 
sales,  they  nevertheless  left  the  unpaid  and  unsatisfied  debts 
still  in  full  force  and  vigor,  capable  of  being  transferred  to, 
and  assumed  by,  the  final  organization  as  they  were.  That 
was  the  object  of  the  creditors  in  taking  the  proceedings  which 
were  carried  on  and  maintained,  and  the  intention  to  accom- 
plish it  was  the  controlling  consideration  in  all  that  was  per- 
formed by  them.  It  was  both  legal  and  equitable  in  its 
nature  and  no  provision  or  principle  of  law  has  been  discovered 
which  would  require  its  observance  to  be  denied.  Various 
authorities  have  been  cited  as  warranting  the  conclusion  that 
this  consummated  arrangement  carrying  out  as  it  does  the 
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design  of  the  parties  having  the  authority  to  control  the  dis- 
position of  the  property,  should  be  held  to  be  unlawful.  But 
an  examination  of  them  has  produced  the  conviction  that  they 
are  in  no  respect  in  conflict  with  the  legal  propriety  of  the 
course  which  has  resulted  in  the  creation  of  this  mortgage. 

It  has  also  been  objected  by  the  learned  counsel  represent- 
ing the  plaintiffs,  that  the  banque  having  derived  its  entire 
right  to  protection  under  this  mortgage,  cannot  assail  its 
validity,  so  far  as  it  may  be  necessary  for  the  security  of  the 
bonds  received  by  the  creditors.  But  it  is  not  necessary  to 
decide  whether  that  be  the  law  or  not,  as  these  bonds  must  be 
regarded  as  legal  obligations  against  the  railroad  company. 

The  creditors  whose  debts  have  been  assumed  are  equally 
entitled  to  protection  as  the  banque,  whose  debt  was  created 
by  a  loan  of  money  on  the  faith  of  the  hypothecated  bonds. 
Both  are  lawful  obligations,  and  the  other  creditors  have 
neither  done  nor  authorized  any  thing  depriving  themselves 
of  that  equal  right  to  protection  which  has  so  often  been  held 
to  be  equity  itself.  The  facts  that  one  class  of  the  bonds  is 
held  as  security  for  a  loan  made  directly  upo.n  them,  while 
the  others  were  transferred  in  satisfaction  of  debts,  will  not 
warrant  any  legal  discrimination  between  them.  The  con- 
sideration for  each  was  good,  and  that  the  law  holds  to  be 
sufficient  to  sustain  them.  This  case  might  probably  have 
been  fully  disposed  of  by  limiting  its  consideration  to  the 
effect  upon  it  of  the  laws  of  this  state.  But  the  range  taken 
in  the  arguments,  which  were  very  able  and  learned,  indicated 
the  existence  of  a  different  opinion  on  the  part  of  the  counsel, 
and  for  that  reason  the  controversy  has  received  a  much  more 
extended  consideration  than  would  otherwise  have  been 
regarded  as  necessary  for  its  determination.  That  has  resulted 
in  the  conclusion  already  mentioned,  that  the  bonds  which  have 
been  issued  by  the  railroad  company  to  the  creditors  of  the  pre- 
ceding company,  were  lawful  obligations  secured  by  the  mort- 
gage. And  the  defense  of  the  defendant,  so  far  as  it  depended 
on  a  different  view  of  their  validity,  must  be  overruled. 
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COURT  OF  APPEALS. 

ALEXANDER  McMiLLEN,  respondent,  agt.  TIMOTHY  C. 
executor,  &c.,  appellant. 

Eight  of  way — Right  to  repair,  incident  to  the  easement  —  Prescriptive  use  — 

Appeal. 

In  an  action  for  an  assault  and  battery  the  defendant  claimed  that  the  plain- 
tiff was  using  the  right  of  way  at  the  time  of  the  assault  in  a  manner 
not  authorized  by  the  grant,  and  that  the  right  of  repair  of  the  private  way 
in  the  manner  made  by  the  plaintiff  at  the  time  would  be  justified  only 
by  clear  proof  of  prescriptive  user,  in  that  particular,  founded  on  a  grant : 

Held,  that  the  right  to  repair  is  incident  to  the  easement;  and  the  way  by 
the  grant  or  prescription,  confers  a  right  to  repair  and  keep  the  way  in 
order.  A  person  holding  a  right  to  the  use  of  the  way,  being  in 
possession,  it  is  his  privilege  to  make  repairs  so  as  to  turn  the  water,  by 
means  of  a  ditch,  and  to  fill  it  with  stones  taken  from  the  roadside. 

In  an  action  for  an  assault  and  battery  where  the  recovery  is  less  than 
$500,  though  the  right  of  action  involves  a  right  to  the  use  of  a  private 
way  and  the  particular  manner  of  its  use  and  the  repairs  of  the  same 
and  the  question  of  prescriptive  use : 

Held,  that  no  appeal  lies  to  the  court  of  appeals  without  an  order  of  the 
supreme  court,  at  general  term,  first  obtained. 

February,  1879. 

M.  Fair  child  and  T.  C.  Cronin,  for  appellant. 

S.  W.  Russell,  for  respondent. 

MILLER,  J.  —  There  is  no  dispute  as  to  the  fact  that  the 
plaintiff  had  a  right  of  way,  which  had  been  used  as  such  for 
a  period  of  sixty  years,  running  from  the  public  highway  to 
the  plaintiff's  farm,  and  at  the  time  of  the  assault  and  bat- 
tery committed  by  the  defendant  upon  him,  the  plaintiff  and 
his  two  sons,  with  a  team,  were  engaged  in  repairing  such 
way.  The  right  of  the  plaintiff  to  keep  such  way  in  repair 
would  ordinarily  follow  as  an  incident  to  the  easement,  and  as 
necessary  to  the  lawful  enjoyment  and  use  of  the  same. 

The  defendant  insists  that  as  the  plaintiff's  private  way  was 
over  the  defendant's  land  and  subject  to  gates,  the  plaintiff  by 
removing  such  gates  had  forfeited  his  right  to  use  the  way ; 
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and,  upon  the  trial,  offered  to  prove  that  the  gates  were 
removed  by  the  plaintiff.  "While  a  right  of  way  with  gates 
restricts  the  use  to  that  extent,  I  think  that  the  removal  of 
the  gates  does  not  work  such  an  immediate  and  absolute  for- 
feiture as  to  authorize  and  justify  the  use  of  force,  to  the 
extent  of  an  assault  and  battery,  to  prevent  the  further  use 
of  the  way.  An  action  would  lie  for  the  trespass  committed 
by  the  removal,  if  illegally  made,  or  perhaps  in  equity,  to 
enforce  a  forfeiture  of  the  right ;  but,  there  is  no  rule  which 
authorizes  the  party  over  whose  land  the  way  passes,  under 
the  existing  state  of  facts,  to  take  the  law  in  his  own  hands 
and  violently  prevent  the  use  of  the  way,  and  thus  assert  and 
maintain  his  alleged  rights.  The  position  of  the  defendant, 
in  this  respect,  cannot  be  upheld ;  and  the  evidence  offered, 
if  introduced,  would  not  have  aided  the  defendant,  or  fur- 
nished any  legal  excuse  or  justification  for  the  assault  made 
by  him  upon  the  plaintiff. 

It  is  further  urged  that  the  right  of  way  of  the  plaintiff 
had  never  been  worked  before,  and  the  plaintiff  had  no 
right  to  work  it  at  the  time  he  did;  that  he  was  wrong- 
fully there  for  that  purpose,  and  the  court  was  requested  to 
charge  the  jury  to  that  effect,  which  request  was  refused 
and  an  exception  taken.  It  is,  no  doubt,  true  that  the  extent 
of  a  right  of  way  established  by  user,  must  be  controlled  by 
the  user ;  but,  the  proof  must  clearly  establish  such  user,  for 
the  purpose  of  depriving  a  party  of  the  exercise  of  such 
right,  in  the  usual  and  accustomed  mode  necessary  for  its 
enjoyment.  The  proof  in  this  case  falls  far  short  of  estab- 
lishing that  the  right  of  way  of  the  plaintiff  consisted  only 
of  the  privilege  of  passing  across  the  defendant's  land,  with- 
out any  privilege  to  repair  or  to  keep  the  same  in  a  condition 
suitable  for  the  purpose  for  which  it  was  designed.  The  only 
testimony  on  the  subject  is  that  of  the  defendant,  who  swears 
that  he  never  saw  a  day's  work  done  on  it,  nor  did  anybody 
else.  While  it  may  be  true  that  no  work  was  done  in  defend- 
ant's presence,  it  by  no  means  follows  that  no  work  was  ever 
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done  because  he  did  not  see  it.  But  it  is  not  material,  I  think, 
whether  work  had  been  done  or  otherwise.  The  very  exist- 
ence of  a  right  of  way  precludes  the  idea  that  the  party  who 
has  the  right  cannot  repair  or  keep  the  way  in  order.  Sup- 
pose the  way  should  be  partially  impaired  by  a  storm,  or  in 
some  other  manner  become  obstructed  and  impassable.  Can 
it  be  claimed  that  there  is  no  power  to  repair  it  and  put  it  in 
order  ?  Clearly  not ;  for  the  right  to  repair  is  incident  to  the 
easement,  and  without  it  the  way  might  become  useless  and 
of  no  benefit.  Having  the  easement,  carries  with  it  the  right 
to  make  necessary  repairs  ( Woshb.,  on  Ease.,  654 ;  Prescott 
agt.  White,  21  Pick.,  341  a/n>d  cases  cited).  In  fact,  the 
grantee  of  a  private  way  is  bound  to  keep  it  in  repair  (  Will- 
iams agt.  Safford,  7  Barb.,  309).  Although  all  rights  by 
prescription  are  stricti  juris,  there  is  no  rule  of  construction 
which  holds  that  a  right  of  way  by  grant  or  prescription  of 
itself  does  not  confer  rights  which  authorize  the  owner  to 
keep  it  in  repair,  and  to  remove  all  obstacles  to  its  enjoyment. 

At  the  time  of  the  assault  and  battery,  the  plaintiff  was 
engaged  in  making  repairs,  so  as  to  turn  the  water,  by  means  of 
a  ditch  filled  with  stone,  from  the  middle  of  the  road.  It  is  not 
obvious  that  this  could  affect  the  rights,  or  cause  any  injury  to 
the  owner  of  the  land  adjoining ;  and  as  one  who  had  a  right  to 
the  use  of  the  way  was  in  possession,  it  was  clearly  his  privilege. 

There  was  no  error  in  the  refusal  to  charge  that  if  the  jury 
believed  the  testimony  that  this  road  had  never  been  worked 
before,  then  the  plaintiff  had  no  right  to  work  it  and  was 
wrongfully  there  for  that  purpose.  In  the  first  place,  there 
was  no  such  proof ;  and,  secondly,  the  plaintiff  was  in  posses- 
sion rightfully,  and  hence  could  not  be  there  unlawfully  ;  and 
the  defendant  was  not  in  possession.  The  most  which  the 
defendant  could  claim  was  that  he  had  a  right  to  the  posses- 
sion. This  was  not  enough  to  justify  the  use  of  force  in  tak- 
ing possession  (Parsons  agt.  Brown,  15  Barb.,  590 ;  Hyatt 
agt.  Wood,  3  John.,  239). 

The  case  of  Capers  agt.  McKee  (1  Stdbhart,  164),  relied 
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upon  by  the  defendant,  is  distinguishable  from  the  case  at  bar 
and  has  no  application. 

We  have  considered  all  the  questions  presented  upon  this 
appeal,  and  we  are  unable  to  discover  any  error  committed 
upon  the  trial.  Independent,  however,  of  the  questions  con- 
sidered, as  it  appears  that  the  amount  of  the  recovery  was  less 
than  $500,  we  are  of  the  opinion  that,  within  the  decisions  of 
this  court,  no  appeal  lies,  and  the  same  must,  therefore,  be 
dismissed  with  costs. 

All  concur. 

NOTE. — An  application  having  been  made  to  the  general  term  in  the 
third  department  in  this  case  for  leave  to  go  to  the  court  of  appeals,  the 
same  was  denied  upon  the  ground  that  the  case  involved  the  question  of 
title  to  lands  and  an  interest  therein,  and  was  an  appealable  case  under 
the  statute  without  leave. 

The  decision  of  this  case  now,  not  only  is  contrary  to  the  decision  of 
the  general  term  made  on  application  for  leave  to  appeal  to  the  court  of 
appeals,  but,  also,  on  the  merits  of  the  case.  It  seems  to  overrule  the 
doctrine  of  the  courts  of  this  state  as  found  in  the  case  of  Randall  agt. 
Orandall  (6  Hill,  342  and  eases  tJiere  cited) ;  and  also  in  conflict  with  the 
case  of  Capers  agt.  McKee  (1  Stobhart,  164,  8.  C.). 

The  act  of  1874  (chap.  322)  regulating  appeals  to  the  court  of  appeals, 
provides  as  follows: 

"But  nothing  in  this  provision  contained  shall  apply  to  actions  or  pro- 
ceedings affecting  the  title  to  real  estate  or  an  interest  therein."  [Eo. 


NEW  YOKK  SUPREME  COURT. 

ROBEET  L.  CUTTING,  Jr.,  as  receiver  of    the  Bankers   and 
Brokers'  Association,  agt.  THOMAS  S.  MARLOR. 

Bailment — Negligence  of  a  banking  corporation  —  when  liable  for  tJie  wrong- 
ful conversion  by  it*  president  of  the  property  of  a  depositor. 

Absence  of  all  supervision  and  care  on  the  part  of  bailees,  with  respect  to 
the  subject  of  the  bailment,  is,  of  itself,  such  negligence  as  to  render 
them  liable  for  its  loss  through  the  wrongful  acts  of  their  agents. 

A  banking  corporation  is  under  a  duty  to  adopt  rules  and  regulations  and 
so  to  conduct  its  business  as  that  the  property  intrusted  to  its  safe-keep- 
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ing  shall  be  reasonably  protected  against  misapplication  by  its  servants 
and  agents.  An  omission  to  adopt  and  enforce  prudent  rules  in  this 
regard  is  a  failure  of  duty  towards  its  dealers  and  is  blamable 
negligence. 

Special  Term,  January,  18T9. 

Gray  &  Davenport  and  John  McKeon,  for  plaintiff. 

William  Henry  Arnoux,  for  defendant. 

YAN  YOJRST,  J. —  The  plaintiff,  who  is  the  receiver  of  the 
Bankers  and  Brokers'  Association,  seeks  to  recover  from  the 
defendant  in  this  action  the  sum  of  $6,000,  loaned  to  him  by 
the  association. 

The  defendant  admits  the  loan,  but  the  evidence  adduced 
on  his  behalf  shows  that  he  deposited  with  the  association,  as 
collateral  security  for  the  loans,  twelve  bonds  of  the  "Wabash 
Railway  Company  of  the  par  value  of  $1,000  each,  and  fifty 
shares  of  the  stock  of  the  Metropolitan  Bank  of  the  par  value 
of  $100  each ;  that,  before  the  commencement  of  this  action, 
he  tendered  to  the  plaintiff  the  principal  and  interest  of  the 
loans  and  demanded  the  return  of  his  stock  and  bonds,  and 
the  plaintiff  replied  that  he  was  unable  to  return  the  same. 
The  facts  in  regard  to  the  stock  and  bonds  are,  that  Bonner, 
the  president  of  the  Bankers  and  Brokers'  Association,  had 
taken  and  converted  the  same  to  his  own  use.  He  had  pledged 
them,  together  with  other  property,  to  bankers  and  others  as 
security  for  loans  made  to  himself,  and  they  were  lost  thereby, 
as  well  to  the  Bankers  and  Brokers'  Association  as  to  the 
defendant. 

The  question  arises,  under  these  circumstances,  can  the 
plaintiff  recover  the  amount  of  these  loans  to  the  defendant  ? 
and  this  involves  a  determination  of  the  principal  subject 
litigated,  as  to  whether  the  Bankers  and  Brokers'  Association 
ie  liable  for  the  tortious  act  of  its  president  with  respect  to 
defendant's  stock  and  bonds.  The  plaintiff's  counsel  claim 
Vor..  LVII  8 
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that  they  are  not  so  liable,  and  that  the  defendant  must  pay 
the  loans,  although  his  securities  are  lost  to  him,  through  the 
wrongful  act  of  Bonner. 

If  that  be  so,  the  entire  loss  falls  upon  the  defendant, 
although  it  was  occasioned  by  no  act  or  omission  of  his  own, 
and  the  association  will  sustain  no  damage  through  the  act  of 
its  president. 

In  support  of  this  view,  the  plaintiff's  counsel  contend, 
that  the  Bankers  and  Brokers'  Association  were  mere  bailees, 
and  liable  only  for  ordinary  care ;  that  they  are  not  responsible 
for  the  fraud  or  felony  of  Bonner,  unless  bad  faith  be  shown 
against  them,  or  such  negligence,  as  amounts  to  fraud. 
Numerous  cases  are  cited  by  the  counsel,  in  which  bailees, 
with  whom  property  was  left  on  deposit,  have  not  been  held 
liable  for  the  loss  of  the  subject  of  the  bailment,  through 
thefts  of  their  agents,  servants  and  employes. 

It  is  claimed  that  this  immunity  extends  to  banking  cor- 
porations, and  that  they  are  not  liable  for  securities  held  as 
collateral  for  the  payment  of  notes  discounted  by  the  bank, 
and  which  have  been  stolen  without  negligence  on  the  part 
of  the  bank  itself.  Some  of  the  cases  cited  are  of  gratuitous 
bailments,  others  for  hire  (Foster  agt.  Essex  Bank,  17  Mass., 
479  ;  Jenkins  agt.  Nat.  V.  Bank,  58  Maine,  275  ;  First  Nat. 
Bank  of  Lyons  agt.  Ocean  Nat.  Bank,  60  N.  Y.,  279  ;  Gib- 
lin  agt.  McMullin,  L.  R.,  2  P.  C.  Cases,  318;  First  Nat. 
Bank  agt.  Boyd,  44  Maryland,  47 ;  Schwerin  agt.  McKee, 
51  N.  Y.,  180). 

I  do  not  deem  it  important  to  enter  into  a  close  analysis  of 
these  cases.  The  general  principle  upon  which  they  rest  is, 
that  of  bailments  of  the  nature  of  the  one  under  consideration, 
in  order  to  charge  the  bailee  for  loss  occasioned  by  the  tor- 
tious  act  of  its  officers  or  agents,  there  must  have  been  neg- 
ligence on  the  part  of  the  bailee. 

Absence  of  all  supervision  and  care,  on  the  part  of  the 
bailees,  with  respect  to  the  subject  of  this  bailment,  would  of 
itself  be  such  negligence  as  to  render  them  liable. 
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The  Bankers  and  Brokers'  Association  was  a  corporation, 
and  was  authorized,  among  other  things,  to  receive  stocks  and 
bonds  on  deposit,  and  to  make  loans  on  the  same.  They  were 
entitled  to  charge  commissions  for  all  services  other  than  the 
loaning  of  money. 

The  management  of  the  concerns  of  the  corporation  was, 
by  its  charter,  committed  to  a  board  of  trustees  who  were 
authorized  to  make  by-laws  directing  its  affairs  and  for  carry- 
ing out  its  objects.  The  board  of  trustees  consisted  of  thir- 
teen persons,  which,  by  the  by-laws,  was  to  meet  on  the  first 
Friday  of  each  month.  Now,  to  advert  more  particularly 
to  the  defendant's  stock  and  bonds,  held  as  collateral  security 
for  the  loans,  and  which  in  value  were  largely  in  excess  thereof, 
it  appears  that  the  president  of  the  association,  Bonner,  either 
personally  took  *hem  from  the  office  of  the  bank  or  that  they 
were  delivered  to  his  messenger  at  his  request.  He  left  noth- 
ing in  place  of  them.  Mr.  Oley  was  the  ostensible  manager 
of  the  affairs  of  the  association,  and  had  the  nominal  charge 
of  its  property  and  securities.  But  Bonner,  who  was  a  broker 
and  a  large  borrower  of  money,  was  accustomed  to  take  its 
securities  to  his  own  office,  and  use  them  without  apparent  let 
or  hindrance.  His  habit  was  to  visit  the  office  of  the  association 
whenever  it  pleased  him,  and  inquire  of  the  officer  in  charge 
what  securities  they  had,  and  take  them.  This  practice  pre- 
vailed largely  for  a  period  of  six  months  before  he  finally 
failed  and  absconded.  In  this  way,  with  other  illegal  prac- 
tices, he  despoiled  the  corporation  of  its  property  and  wasted 
its  capital. 

Mr.  Oley,  the  manager  in  charge,  did  not  consent  to  his 
taking  the  securities.  He  made  objection,  but  he  could  not 
resist  Bonner,  who  was  his  superior  officer,  nor  prevent  his 
taking  the  property. 

The  defendant's  stock  and  bonds  were  taken  by  Bonner  in 
this  way :  No  entry  was  made  on  the  books  of  the  corpora- 
tion of  the  delivery  of  this  property  to  its  president ;  but,  in 
the  books  of  Bonner's  firm,  the  stocks  taken  from  the  associa- 
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tion,  were  entered  in  a  loan  account.  Whenever  Mr.  Oley 
wanted  a  return  of  stock  or  bonds  taken  by,  or  delivered  to, 
Bonner,  lie  would  send  over  for  them  and  they  would  be 
returned. 

I  conclude  that  a  system  of  management  of  a  banking  house 
in  which  such  conduct  of  its  officers  was  permitted  was  a 
breach  of  duty  and  grossly  negligent  towards  its  dealers  and 
persons  having  stocks  and  bonds  in  its  keeping. 

It  does  not  appear  that  the  trustees  took  any  substantial 
oversight  of  the  aifairs  of  the  association,  or  devised  any 
measures  for  the  safe  custody  of  its  property.  The  trustees 
did  not  hold  meetings,  as  provided  in  the  by-laws.  If  sum- 
moned to  attend  they  did  not  appear.  No  periodical  examin- 
ation of  the  securities,  to  ascertain  what  were  on  hand,  or 
how  secured,  appears  to  have  been  made  by  any  committee. 
The  association  had  a  safe,  but  the  securities  were  not  lodged 
in  it.  Ordinary  circumspection  and  safeguards  were  not 
interposed  for  the  protection  of  the  property  of  the  association 
or  of  its  depositors  and  dealers,  and  Bonner's  license  to  do  as 
he  chose,  without  accountability,  seemed  unlimited.  The 
legitimate  outcome  of  such  license  was  ruin  to  Bonner  and 
the  association,  and  loss  to  depositors  and  stockholders. 

It  is  urged,  in  behalf  of  the  associates  of  Bonner,  in  justi- 
fication of  the  confidence  and  power  reposed  in  him,  that  he 
was,  up  to  his  failure,  a  man  of  good  character. 

But  it  should  not  be  allowed  to  any  man,  however  good  he 
may  seem,  to  be  tempted  with  power  and  property  in  this 
way.  The  stock  and  property  of  the  association,  so  readily 
acquired,  was  the  ailment  by  which  his  appetite  for  speculation 
was  fed  and  through  which  his  ruin  was  probably  hastened. 

A  banking  corporation,  with  the  powers  and  privileges  of 
the  one  under  consideration,  IF  under  a  duty  to  adopt  rules 
and  regulations,  and  so  to  conduct  its  business  as  that  property, 
intrusted  to  its  safe-keeping,  shall  be  reasonably  protected 
against  misapplication  by  its  servants  and  agents.  An  omis- 
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sion  to  adopt  and  enforce  prudent  rules  in  this  regard,  is  a 
failure  of  duty  towards  its  dealers  and  is  blamable  negligence. 

It  is  true  that  confidence  must  be  reposed  in  some  person 
who  has  the  ultimate  custody.  But  it  can  be  only  intrusted 
under  reasonable  regulations  and  safeguards,  which  involve 
examinations  and  circumspection  on  the  part  of  the  managers. 

No  such  easy  access  to  the  securities,  without  accountability, 
as  was  indulged  in  Bonner,  can  be  esteemed  reasonable  care. 
It  would  be  a  misnomer  so  to  call  it. 

If  his  associate  managers  did  not  know  of  Bonner's  control 
of  the  securities,  they  were  bound  to  know  it.  They  adopted 
no  rules  against  it. 

His  practices  in  this  regard  had  prevailed  for  a  time  suffi- 
cient to  raise  an  implication  of  knowledge.  It  is  said,  in 
answer  to  the  suggestion,  that  the  securities  should  have  been 
kept  in  the  safe  of  the  association,  that  Bonner,  as  president, 
would  have  been  entitled  to  the  safe  combination,  and  could 
have  as  well  taken  the  property  from  such  place  of  deposit. 
It  will  be  time  enough  to  decide  whether  the  association  would 
be  liable  for  the  loss  of  bonds  and  stocks,  feloniously  taken 
from  its  safe,  by  an  officer  who  had  possessed  himself  of  the 
means  of  opening  it,  when  that  case  arises.  Such  question  is 
not  now  involved. 

The  conclusion  reached  is,  that  the  association  is  liable  for 
the  act  of  Bonner  in  converting  the  defendant's  bond  and 
stock,  and  that  the  defendant  should  recover  the  value  thereof 
in  this  action  out  of  any  assets  of  the  corporation  in  the  hands 
of  the  plaintiff,  less  the  amount  of  the  loans  made  to  defendant. 
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K  Y.  SUPEEIOR  COURT. 

VEDDER  YAN  DYCK,  as  receiver  of  the  Yorkville  Savings 
Bank,  agt.  JOHN  McQuADE. 

Trustees  of  savings  banks — their  liability  for  misapplication  of  the  funds  of 
the  bank  at  common  law  and  under  the  statutes  —  Set-off. 

A  trustee  of  a  savings  bank  is  liable  at  common  law  to  the  corporation 
for  misapplication  of  the  funds  of  the  bank,  and  a  receiver  can  enforce 
such  liability.* 

Trustees  of  a  bank  are  but  agents  of  the  corporation,  and  each  is  liable 
for  all  damages  occasioned  by  his  violation  of  the  duty  he  owes  his 
principal,  whether  it  consists  in  positive  misconduct,  neglect  or 
omissions. 

Where  it  is  established  that  a  trustee  of  a  savings  bank  willfully  co-op- 
erated with  other  trustees  to  effect,  and  in  effecting,  a  declaration  and 
payment  of  dividends  when  there  were  no  surplus  profits  out  of  which 
they  would  be  paid: 

Held,  that  for  such  misconduct,  independent  of  any  statutory  enactments, 

*  To  the  same  effect  is  the  case  of  Van  Dyck  agt.  Kerr. 

EUGENE  F.  POMEROY,  Referee.  —  The  plaintiff  is  receiver  of  the  York- 
ville Savings  Bank,  and  defendant  was  one  of  its  trustees  during  its 
corporate  existence. 

The  bank  received  its  charter  in  1869,  and  defendant  was  therein 
named  as  one  of  its  incorporators  and  trustees,  and  he  accepted  and  held 
such  position  from  the  date  of  the  organization  of  the  bank  down  to  the 
date  of  its  dissolution  in  1877,  having  been  its  president  for  a  portion  of 
that  time. 

During  the  period  of  its  corporate  existence  the  defendant,  in  conjunc- 
tion with  his  co-trustees,  declared,  paid  and  credited  each  six  months  from 
January  1,  1869,  to  January  1,  1877,  both  inclusive,  dividends  to  deposit- 
ors whose  deposits  had  remained  with  the  bank  for  six  months  prior  to 
the  declaration  of  said  dividends. 

This  action  is  now  brought  by  plaintiff  to  recover  from  the  defendant 
the  amount  of  these  dividends,  with  interest  thereon  from  the  date  of 
their  credit  or  payment,  upon  the  ground  that  no  such  dividends  were 
earned,  and  that  the  payment  and  crediting  of  them  by  defendant,  or 
through  his  procurement  or  intervention,  or  by  his  assent,  was  in  gross 
violation  of  his  duty  as  a  trustee  of  the  bank,  for  which  he  should  be 
held  liable. 


NEW  YORK  PRACTICE  REPORTS.  63 

Van  Dyck  agt.  McQuade. 

he  is  liable  to  the  corporation  or  a  creditor  thereof,  for  the  amount  of 
such  dividends. 

Held,  also,  that  he  is  liable  by  force  of  statutory  provisions,  i.  e. ,  under 
title  2,  chapter  18,  part  1  of  the  Revised  Statutes,  and  under  chapter  871 
of  the  Laws  of  1875. 

The  trustees  are  liable  severally  as  well  as  jointly. 

The  fact  that  defendant  attended  the  meetings  of  the  trustees  at  which 
the  dividends  were  declared,  and  did  not  object  to  the  resolution 
authorizing  them,  raises  the  presumption  that  he  assented  to  the  resolu- 
tion. He  was  bound  to  know  the  bank's  condition. 

In  such  an  action  the  defendant  (the  trustee)  is  not  entitled  to  set  off  as 
against  these  dividends  certain  amounts  loaned  to  the  bank  during  his 
trusteeship,  and  for  which  amount  he  now  remains  a  creditor  of  the 
bank. 

The  claim  of  defendant  is  upon  contract;  the  claim  of  the  plaintiff  herein 
is  founded  in  tort.  A  claim  on  contract  cannot  be  set  off  in  an  action 
for  tort  unless  both  arise  out  of  the  same  transaction. 

March,  1879. 

THIS  action  was  brought  to  recover  the  amount  of  divi- 
dends declared,  credited  and  paid  by  the  Yorkville  Savings 
Bank  of  the  city  of  New  York,  of  which  plaintiff  is  receiver. 

There  has  been  much  discussion  as  to  the  proofs  in  the  case,  and 
defendant  has  made,  as  I  think,  a  futile  effort  to  show  that  the  declaration 
of  some,  at  least,  of  these  dividends,  were  paid  out  and  credited  out  of 
actual  net  profits,  others  without  his  knowledge  or  assent,  and  still  others 
relying  upon  statements  made  to  him  by  the  secretary  of  the  bank  having 
special  charge  of  its  books  and  its  assets,  upon  which  statements  he  had 
a  right  to  rely,  and  his  actions  based  upon  which  can  in  no  sense  be  con- 
sidered as  such  negligence  as  to  create  in  him  liability  therefor. 

In  this  view  I  cannot  concur.  It  seems  clear  that  it  is  the  duty  of  a 
trustee  to  know  the  condition  of  the  trust  which  he  is  administering,  and 
he  cannot  retire  behind  want  of  knowledge  or  misstatements  by  others, 
or  want  of  positive  action  on  his  part,  to  relieve  himself  from  liability 
(Osgood  agt.  Layton,  3  Keyes,  521). 

But  in  the  case  at  bar  the  proofs  do  not  bear  out  defendant's  assertions. 

The  bank  began  borrowing  money  from  its  trustees,  and  this  defendant 
as  one  of  them,  from  its  very  inception,  and  these  borrowings  continued 
for  a  long  time  thereafter. 

The  sums  so  obtained  were  borrowed  to  pay  the  current  expenses  of 
the  bank,  and  it  is  clearly  shown  that  these  loans  have  never  been  repaid. 

By  the  minutes  it  is  shown  that  these  several  sums  were  to  be  repaid 
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The  bank  was  incorporated  by  act  of  the  legislature  of  the 
state  of  New  York,  approved  April  27,  1869,  and  the  defend- 
ant was  named  therein  as  one  of  its  incorporators  and  trustees, 
and  he  served  as  such  trustee  until  the  appointment  of  plain- 
tiff as  receiver,  and  for  several  years  was  vice-president  and 
chairman  of  the  executive  committee  of  the  bank. 

The  trustees  of  the  bank  declared  dividends  of  six  per  cent, 
semi-annually,  upon  deposits  which  had  remained  in  the  bank 
during  the  six  months  immediately  preceding  such  declaration, 
and  such  dividends  were  regularly  credited  to  such  depositors 
on  the  books  of  the  bank. 

The  defendant  was  present  at  nearly  every  meeting  of  the 
trustees  at  which  dividends  were  declared  and  never  objected 
to,  or  voted  against  them.  While  chairman  of  the  executive 
committee,  he  made  reports  to  the  trustees  of  the  financial 
condition  of  the  bank,  and  in  each  report  recommended  the 
declaration  of  the  "  usual  dividend."  He  also,  up  to  January, 
1876,  received,  as  a  depositor,  a  portion  of  each  dividend. 

The  bank  was  insolvent  during  its  entire  corporate  existence, 

to  the  trustees  in  one  year,  or  sooner  if  the  bank  were  in  condition  to 
repay  the  same,  and  they 'were  entered  in  the  account  on  the  bank's 
books  known  as  the  "trustees'  loan  account." 

It  is,  of  course,  obvious,  that  the  payment  of  the  current  expenses  of 
the  bank  by  these  loans  so  procured  from  the  trustees  in  no  sense 
increased  the  assets. of  the  bank,  but  was  a  mere  change  of  form  of 
indebtedness  from  debts  due  landlords,  stationers,  clerks  and  the  like,  to 
a  debt  due  the  trifstees. 

The  defendant  himself  made  a  large  part  of  these  loans  to  the  bank, 
and  became  and  was  a  participant  in  the  transactions.  It  is  self-evident, 
therefore,  that  he  had  personal  knowledge  of  the  fact  that  the  bank  was 
unable  to  earn,  or  had  not  earned,  sufficient  to  meet  its  expenses  without 
borrowing,  and  that  inasmuch  as  it  continued  to  borrow  and  never  repaid, 
that  it  was,  from  its  very  inception  and  continued  to  its  final  dissolution, 
insolvent. 

In  this  view  the  declaring  and  payment  or  crediting  of  dividends  to 
the  depositors  was  a  clear  violation  of  duty  by  the  trustees,  a  violation 
which  amounted,  upon  the  most  charitable  construction,  to  gross  negli- 
gence, and  for  which  they  ought  to  be,  and  for  which  the  law  holds  them, 
jointly  and  severally  liable.  Ignorance  of  the  condition  of  the  bank 
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and  never  had  any  net  profits,  earnings  or  income  out  of 
which  dividends  to  depositors  could  be  properly  paid. 

The  action  was  tried  before  Hon.  Joseph  S.  Bosworth  as 
referee,  who  directed  judgment  against  the  defendant  for  the 
total  amount  of  all  the  dividends  declared  and  credited  by  the 
bank,  with  interest  upon  the  amount  of  each  dividend  from, 
the  date  of  its  declaration. 

Freling  H.  Smith,  for  plaintiff. 

Defendant  is  liable  upon  three  grounds : 

First.  At  common  law  for  misapplication  of  the  funds  of 
the  bank. 

Second.  Under  title  2,  chapter  18,  part  1  of  the  Revised 
Statutes. 

Third.  For  all  dividends  declared  after  January,  1875, 
under  chapter  371  of  the  Laws  of  1875. 

These  remedies  are  cumulative. 

I.  As  to  the  common  law  remedy.  Trustees  of  a  bank  are 
but  agents  of  the  corporation,  and  each  is  liable  for  all  dam- 
would  not  relieve  them,  and  where  knowledge  of  its  insolvency  is  so 
definitively  brought  home  to  them,  there  can  be  no  excuse  for  their  action. 

It  is  useless  to  argue  that  they  hoped  to  be  able  to  earn  sufficient  to 
become  solvent;  they  should  have  awaited  that  period  before  declaring 
unearned  dividends,  the  declaring  of  which  was  in  effect  distributing  the 
money  of  their  depositors  to  persons  not  entitled  thereto. 

This  liability  is  created  at  common  law  irrespective  of  the  provisions 
of  the  Revised  Statutes  or  of  the  act  of  1875  relating  to  savings  banks, 
the  remedy  under  them  being  cumulative  at  best,  and  a  discussion  of 
those  provisions  is  unnecessary  (Potter  on  Corporations,  sees.  324,  331; 
Robinson  agt.  Smith,  3  Paige,  222;  Attorney- Gen.  agt.  TTtica  Ins.  Co.,  2 
John.  Oh. ,  371 ;  Cunningham  agt.  Pett,  5  Paige,  607 ;  Franklin  Ins.  (Jo.  agt. 
Jenkins.  3  Wend.,  130;  Austin  agt.  Daniels,  4  Denio,  299). 

Nor  am  I  able  to  discover  that  the  defendant  was  not  an  active  partici- 
pant in  the  declaration  of  these  dividends. 

That  dividends  were  to  be  declared  was  an  advertised  fact,  signs  in  the 
windows  of  the  bank  building  announced  it,  and  circulars  were  printed 
and  sent  out  with  defendant's  knowledge  promising  them. 

At  such  meetings  as  he  was  present  he  voted  for  such  declaration,  or 
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ages  occasioned  by  his  violation  of  the  duty  he  owes  his 
principal,  whether  it  consists  in  positive  misconduct,  neglect 
or  omissions  (Angell  (&  Ames  on  Corporations,  sees. 
312-317;  Austin  agt.  Daniels,  4  Den.,  299  [301]  ;  franklin 
Ins.  Co.  agt.  Jenkins,  3  Wend.,  130;  JSutts  agt.  Wood,  37 
N.  Y.,  317;  8.  C.,  38  Barb.,  181 ;  The  Atffy-Gerfl  agt.  The 
Utica  Ins.  Co.,  2  J.  C.,  389 ;  Robinson  agt.  Smith,  3  Paige, 
222 ;  Cornel  Bank  of  Penn.  agt.  Union  Bk.  of  N.  T.,  1 
Kern.,  2*03 ;  Cumberland  Coal  Co.  agt.  Sherm.an,  30  Barb., 
553  [571]  and  cases  cited',  Gillet,  rec'r  of  St.  Lawrence 
Itk.  agt.  Moody,  3  N.  Y.,  479 ;  Osgood  agt.  Layton,  5  ^L55. 
-fV.  [1  Ct.  App'ls]  ;  Cunningham  agt.  P0ZZ,  5  Paige,  607 ; 
&?o#  agt.  Depeyster,  1  .£$.  6%.,  513 ;  Potter  on  Corporations, 
sees.  318-333  and  cases  cited ;  Scott  agt.  De  Peyster,  1  Edw. 
Ch.,  518;  French,  receiver,  agt.  fiedman,  13  Now.,  502; 
Excelsior  Petroleum  Co.  agt.  Lacey,  63  JV".  T".,  422 ;  Smith 
agt.  J?M,  12  jjfefc.,  371). 

Defendant  was  guilty  of  a  misapplication  of  the  funds  of 
the  bank  in  voting  to  declare  the  dividends. 

It  is,  at  common  law,  a  misapplication  of  the  funds  of  a 
corporation  to  declare  dividends  other  than  out  of  net 
profits  (Lockhart  agt.  Van  Alstyne,  31  Mich.,  76 ;  Pittsourg 

at  subsequent  meetings  he  approved  the  dividends  theretofore  declared, 
and  tacitly  acquiesced  in  their  crediting  and  payment. 

It  is  true  that  the  trusteeship  of  a  savings  bank  is  a  gratuitous  service 
of  the  party  accepting  it,  but  there  is  no  law  which  compels  its  accept- 
ance or  requires  that  it  be  retained  when  the  trustee  becomes  convinced 
that  the  trust  is  not  properly  administered.  If  he  accepts  the  office,  he 
must  perform  it  with  the  same  fidelity  and  care  that  he  would  take  of  his 
own  affairs,  and  when  he  suffers  others  without  protest  to  squander  and 
misapply  the  trust  funds,  he  is  as  liable  as  though  he  were  himself  the 
active  moving  party  (Osgood  agt.  Layton,  3  Keyes,  522  ;  Potter  on  Corpora- 
tions, sec.  SZletseq.). 

It  is  true  that  he  is  not  compelled  to  give  all  his  time  to  the  office,  but 
he  is  unquestionably  bound  to  give  so  much  of  it  as  is  necessary  to  keep 
himself  informed  of  the  administration  of  the  trust  or  retire,  and  his 
absence  from  meetings  regularly  called  cannot  excuse  him  (Mechanics' 
Sank  agt.  Seton,  1  Peters,  299). 
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It.  R.  Co.  agt.  Allegheny  Co.,  63  Pa.  St.,  126 ;  Carpenter 
agt.  N.  Y.  and  N.  H.  R.  R.  Co.,  5  Abb.  Pr.,  277);  and  a 
fraud  upon  its  creditors  (Osgood  agt.  Layton,  supra). 

The  trustees  are  liable  severally  as  well  as  jointly  (Angell 
&  Ames,  sec.  312 ;  franklin  Ins.  Co.  agt.  Jenkins,  supra  ; 
Potter  on  Corporations,  sees.  326,  332). 

The  proof  of  defendant's  participation  in  the  declaration, 
credit  and  payment  of  the  dividends  is  sufficient. 

The  fact  that  he  attended  the  meetings  of  the  trustees  at 
which  the  dividends  were  declared,  and  did  not  object  to  the 
resolutions  authorizing  them,  raises  the  presumption  that  he 
assented  to  such  resolution  (Morrisey  agt.  Indianapolis  R.  R. 
Co.,  4  Biss.  W.  8.  CWt  Ct.,  78). 

Defendant  was  bound  to  know  the  bank's  condition 
(Edwards  on  Bailments  [2  ed.~\,p.  77 ;  Mechanics'  Bank  agt. 
Seton,  1  Peters,  299 ;  Osgood  v.  Layton,  supra). 

II.  As  to  defendant's  liability  under  title  2,  chapter  18,  part 
1  of  the  Revised  Statutes. 

Defendant  is  "  liable  personally  to  the  creditors  *  *  * 
of  the  corporation  *  *  *  for  the  full  extent  of  any  loss 
they  may  respectively  sustain "  from  the  declaration  of  the 
dividends  under  section  10  of  article  1  of  said  title,  if  the 
bank  was  a  "  moneyed  corporation." 

In  the  view  I  have  taken  of  the  proofs  the  bank  was  never  solvent, 
never  had  earned,  at  any  period  when  dividends  were  declared,  sufficient 
in  amount  to  pay  a  dividend  after  deducting  expenses,  and  defendant 
was  aware  of  the  fact,  and  on  these  findings  I  cannot  but  determine  that 
he  is  severally  liable  for  the  whole  amount  of  the  dividends  declared,  paid 
or  credited  during  the  whole  period  that  he  was  a  trustee. 

The  only  question  which  remains  is  as  to  whether  the  defendant  should 
be  entitled  to  set  off  as  against  these  dividends  the  amount  which  he  con- 
tributed in  the  way  of  loans  to  the  bank  during  his  trusteeship  and  for 
which  amount  he  now  remains  a  creditor  of  the  bank. 

I  do  not  hesitate  to  say  that  were  the  law  not  so  well  settled,  I  should 
seek  to  grant  the  set-off  asked,  because  I  am  convinced  that  in  defend- 
ant's case  his  acts  were  more  grossly  negligent  than  willfully  fraudulent. 
But  the  set-off  cannot  be  allowed.  His  own  claim  is  upon  contract,  the 
claim  of  the  plaintiff  herein  is  founded  in  tort.  They  cannot  be  offset 
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The  bank  was  a  "  moneyed  corporation  "  within  the  mean- 
ing and  definition  of  this  statute  (sec.  51,  tit.  3  ;  French,  recr., 
agt.  Gearty,  MS.  opinion  of  LAWRENCE,  J. ;  Mutual  Ins.  Co. 
agt.  Board  of  Supervisors,  4  N.  T.,  442 ;  Talmage  agt. 
Pell,  7  id.,  328 ;  The  People,  c&c.,  agt.  The  Board  of  Super- 
visors, dec.,  16  id.,  424 ;  2  Abb.  Dig.  Law  Corporations,  p. 
627,  par.  16). 

If,  however,  the  bank  was  not  a  "  moneyed  corporation," 
then  title  4  of  said  chapter  of  the  Revised  Statutes  applies 
(see  sec.  11),  and  defendant's  liability  both  to  the  corporation 
and  "  to  the  creditors  thereof,"  since  its  dissolution,  is  too  plain 
for  argument. 

The  plaintiff,  as  receiver,  succeeds  not  only  to  all  the  rights 
of  the  bank ;  he  represents,  also,  all  its  creditors  and  is  the 
proper  person  to  bring  this  action  in  their  interest  (Osgood 
agt.  Layton,  48  Barb.,  465 ;  S.  C.,  3  Reyes,  521 ;  Gillet, 
receiver  of  the  St.  Lawrence  Bank,  agt.  Moody,  supra', 
Osgood,  recr.,  agt.  Ogden,  4  Keyes,  82 ;  Porter  agt.  Williams, 
9  N.  Y.,  142 ;  2  R.  S.,  p.  469,  sees.  67,  68  and  p.  464,  sec. 
41 ;  Mechanics'  Bank  agt.  Bank  of  New  Brunswick,  2 
Greenes  Ch.,  437).  The  case  of  Butterworth,  receiver,  agt. 

(EeeUr  agt.  Adams,  3  Cain,  84;  Anon.,  1  Code  R.,  40;  Code  Civil  Procedure, 
sec.  501;  Patterson  agt.  EicJiards,  22  Barb.,  143). 

Much  testimony  has  been  given  before  me  relative  to  the  infamous  mis- 
management of  the  bank  during  its  existence.  Finding  as  I  have  done, 
it  has  been  unnecessary  to  discuss  these  matters  in  detail. 

The  management  as  proven  has  shown  the  most  culpable  carelessness 
on  the  part  of  negligent  trustees,  as  to  what  was  being  done  with  the  trust 
funds  in  the  bank's  charge,  and  conduct  on  the  part  of  those  having  more 
especial  charge  of  its  assets  which  is  well-nigh  criminal. 

Trustees  who  permit  such  conduct  should  be  held  to  the  strictest 
accountability,  and  technical  objections  should  not  be  allowed  to  prevail 
to  shield  them  from  the  severest  liability  that  the  law  gives. 

At  once  it  is  known  that  punishment  will  follow  inattention  and  neg- 
ligence on  the  part  of  trustees,  and  that  technical  excuses  will  not  avail, 
trusts  will  be  conducted  with  that  care,  fidelity  and  honesty  which  the 
law  demands  and]  trustees  will  awaken  to  the  necessity  of  strict  attention 
to  their  duties. 
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O'Brien,  holding  contra,  was  overruled  in  Osgood  agt.  Lay- 
ton^  supra.  The  receivership  of  an  insurance  company  is  the 
same  in  this  respect  as  of  other  corporations  (See  4  Ed.  S.,  p. 
210,  sec.  20). 

The  remedy  under  the  Revised  Statutes  is  cumulative  and 
does  not  affect  defendant's  liability  at  common  law  (Gillet, 
rear.,  agt.  Moody,  supra;  Potter  on  Corp.,  sees.  324  and 
331;  The  President  of  the  F.  T.  Road  agt  Coventry,  10 
Johns.,  389).  And  the  defendant  is  liable  not  only  to  the 
plaintiff  as  representing  the  creditors,  but  also  as  representing 
the  corporation  itself  (Potter  on  Corp.,  see.  324 ;  Cunning- 
ham agt.  Pell,  5  Paige,  607). 

III.  Defendant  is  also  liable  for  all  dividends  after  January, 
1875,  under  chapter  371,  Laws  1875,  section  33. 

The  remedy  under  this  statute  is  also  cumulative  (See  cases 
above  cited). 

If  it  repeals  the  above  provisions  of  the  Revised  Statutes, 
so  far  as  they  relate  to  savings  banks,  it  does  not  affect  plain- 
tiff's remedy  at  common  law,  nor  the  rights  accrued  under  the 
Revised  Statutes  prior  to  the  act  of  1875. 

The  legislature  had  no  power  to  take  away  such  rights  (The 
People,  <&c.,  agt.  The  Supervisors  of  W.  Co.,  4  Barb.,  64 ; 
Vandekar  agt.  The  R.  and  S.  R.  R.  Co.,  13  id.,  390). 

IV.  The  declaration   and   credit   of   the   dividends  were 
equivalent  to  its  payment  so  far  as  the  rights  of  the  bank 
were  concerned.     After   such  declaration  the  right  to   the 
dividend  became  a  debt  due  from  the  bank  to  the  depositors 
(Carpenter  agt.  N.  T.  and  N.  H.  R.  R.  Co.,  5  Abb.  Pr., 
277  ;  Jackson  agt.  Newark  Plank  Road  Co.,  2  Vroom.,  277  ; 
King  agt.  Paterson  and  H.  R.  R.  R.  Co.,  5  Dutch.,  504 ; 
The  Shetuclcet  Foundry  Co.,  34  Conn.,  543). 

Y.  It  is  immaterial  whether  the  trustees,  declaring  the 
dividend,  constituted  a  quorum  (Butts  agt.  Wood,  supra}. 

VI.  The  set-off  claim  cannot  be  allowed.  A  claim  on  con- 
tract cannot  be  set  off  in  an  action  for  tort,  unless  both  arise 
out  of  the  same  transaction  (Hepburn  agt.  Hoag,  6  Cow., 
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613;  Hart  agt.  Brady,  1  Sandf.,  626;  2  It.  S.,  p.,  354; 
Code  Civil  Procedure,  sec.  501 ;  Keeler  agt.  Adams,  3 
84 ;  .Anw.,  1  Code  It.,  40  ;  Downer  agt.  Eggleston,  15 
51 ;  Pattison  agt.  Richards,  22  Barb.,  143 ;  TFaterraaTi  on 
Seiroff,pp.  154  aw*  552). 

-A&a;.  Thaw,  for  defendant. 

J.  S.  BOSWORTH,  Referee  —  In  Austin  agt.  Daniels  (4  Dtnio 
[299],  301)  the  court,  by  BEARDSLY,  J.,  said  :  "  Bank  officers 
are  but  agents  of  the  corporation,  and  if  they  transcend  or 
abuse  their  powers  are  as  much  responsible  to  their  principal 
as  are  the  agents  of  an  individual.  This  ought  to  be  regarded 
as  too  plain  to  require  argument  or  authority,  and  I  shall  offer 
neither."  Perry,  in  his  treatise  on  the  law  of  trusts  and  trus- 
tees, enunciates  as  rules  well  settled,  that  the  directors  of  cor- 
porations are  trustees  and  agents  of  the  shareholders  and  of 
the  corporation  (sec.  207) ;  that  a  trustee  cannot  sleep  on  his 
trust ;  that  the  law  knows  no  such  person  as  a  passive  trustee ; 
that  if  a  loss  occurs  from  any  want  of  attention,  care  or  dili- 
gence of  the  trustee,  after  he  accepts  the  office  of  trustee,  he 
may  be  held  responsible  for  not  taking  such  action  as  was 
called  for  (sec.  266) ;  that  if  a  person  assumes  to  act  as  trustee 
and  becomes  possessed  of  the  trust  fund  and  misapplies  it,  he 
cannot  protect  himself  by  showing  that  he  was  not  legally  a 
trustee  (sec.  846) ;  and  that  executors  and  administrators  will 
be  answerable  for  a  breach  of  trust  of  their  testator,  though 
they  may  have  distributed  the  assets  without  notice  of  the 
claim,  unless  the  distribution  was  made  by  order  of  the  court, 
or  the  time  limited  for  suits  against  them  has  expired  (sec. 
846).  Robinson  et  al.  agt.  Smith  et  al.  (3  Paige  [222],  231), 
Cunningham  agt.  Pell  (5  Paige  [607],  612),  Butts  agt.  Wood 
37  N.  Y.,  317),  Osgood  agt.  Laytin  (4  Abb.  Ct.  Ap.  Cases, 
418),  Osgood  agt.  Ogden  (id.,  431)  affirm  these  principles, 
illustrate  to  some  extent  their  application,  and  the  rights  of 
action  in  favor  of  a  receiver,  which  he  can  enforce. 

The  act  incorporating  the  Yorkville  Savings  Bank  (Laws 
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of  1869,  p.  788)  names  the  defendant  as  one  of  the  corporators 
(sec.  1)  and  as  one  of  the  first  trustees  of  that  corporation 
(sec.  4),  and  he  continued  to  act  as  such  trustee  until  the 
appointment  of  the  plaintiff  as  receiver  therein. 

The  dividends  alleged  in  the  complaint  to  have  been 
declared  and  paid,  were  declared  by  the  co-operation,  concur- 
rence and  approval  of  the  defendant. 

There  were  no  surplus  profits  at  the  time  these  dividends 
were  declared,  out  of  which  they  or  any  part  thereof  could 
be  paid,  and  this  fact  was  well  known  to  the  defendant.  His 
misconduct  by  willfully  co-operating  with  other  trustees  to 
effect,  and  in  effecting,  a  declaration,  and  payment  of  dividends, 
when  there  were  no  surplus  profits  out  of  which  they  could 
be  paid,  is  clearly  and  fully  established.  I  think,  therefore, 
that  independent  of  any  statutory  enactments  he  is  liable  to 
the  corporation  for  this  misconduct,  and  that  the  receiver  can 
enforce  that  liability. 

I  think  the  defendant  is  also  clearly  liable  by  force  of 
statutory  provisions,  whether  this  corporation  is  or  is  not  a 
moneyed  corporation  within  the  meaning  of  that  term  as 
defined  by  the  Revised  Statutes.  Section  14  of  the  act  incor- 
porating this  corporation  (Laws  of  1869)  declares  that  "the 
corporation  hereby  created  shall  be  subject  to  the  provisions 
of  the  eighteenth  chapter  of  the  first  part  of  the  Revised 
Statutes,  and  all  other  general  laws  affecting  savings  institu- 
tions so  far  as  the  same  are  applicable."  Section  2  of  title 
4  of  that  chapter  (1  R.  /&,  601)  declares  that  "  it  shall  not  be 
lawful  for  the  directors  or  managers  of  any  incorporated  com- 
pany in  this  state  to  make  dividends,  excepting  from  the  sur- 
plus profits  accruing  from  the  business  of  such  corpora- 
tion, and  in  case  of  any  violation  of  the 
provisions  of  this  section,  the  directors,  under  whose  admin- 
istration the  same  may  have  happened,  except  those  who  may 
have  caused  their  dissent  therefrom  to  be  entered  at  large  on  the 
minutes  of  the  said  directors  at  the  time,  or  were  not  present 
when  the  same  did  happen,  shall,  in  their  individual  and 
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private  capacities,  jointly  and  severally,  be  liable  to  the 
said  corporation,  and  to  the  creditors  thereof  in  the  event 
of  its  dissolution,  to  the  full  amount  of  the  capital  stock 
of  the  said  company  so  divided,  withdrawn,  paid  out  or 
reduced,  *  with  legal  interest  on  the  said 

respective  sums  from  the  time  such  liability  accrued,  and  no 
statute  of  limitations  shall  be  a  bar  to  any  suit  at  law  or  in 
equity,  against  such  directors  for  any  sums  for  which  they 
are  made  liable  by  this  section." 

This  language  is  so  clear  and  precise  that  there  can  be  no 
doubt  that  it  includes  a  corporation  like  the  Yorkville  Savings 
Bank. 

Such  continued  to  be  the  law  up  to  the  time  that  chapter 
371  of  the  Laws  of  1875,  passed  May  17,  1875  took  effect, 
and  still  continues  to  be  the  law  applicable  to  the  directors  or 
managers  of  savings  institutions  unless,  as  to  them,  it  is 
repealed  by  the  act  of  1875.  Section  56  of  this  act  (id.,  416) 
repeals  several  enumerated  statutes  relating  specially  to  savings 
banks.  No  part  of  the  Revised  Statutes  is  in  terms  repealed. 
If  repealed,  it  must  be  because  some  provisions  of  the  act  of 
1875  relating  to  its  trustees  or  managers  are  in  direct  conflict 
with  the  part  of  the  Revised  Statutes  above  quoted.  I  do 
not  discover  any  thing  in  the  act  of  1875  which  is  necessarily 
of  this  character.  If  it  be  claimed  that  section  52  (id.,  416)  is 
of  this  character  it  may  be  answered,  as  I  think,  that  that 
section  only  relates  to  the  powers,  privileges,  duties  and  restric- 
tions imposed  upon  the  corporation  itself,  and  conforms  the 
powers,  rights  and  privileges  of  the  corporation,  and  subjects 
the  corporation  to  the  duties,  restrictions  and  liabilities 
imposed  by  that  act.  It  does  not  in  terms,  and  in  my  opinion 
it  does  not  by  necessary  implication,  repeal  so  much  of  the  act 
of  1869,  as  imposes  upon  the  trustees  the  liability  above  stated, 
for  making  dividends  when  there  are  no  surplus  profits  with 
which  to  pay  them.  Hence  it  is  clear  that  if  this  corporation 
is  a  moneyed  corporation  the  trustees  are  liable  for  all  divi- 
dends declared  prior  to  the  passage  of  the  act  of  1875  under 
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section  10  of  1  Revised  Statutes,  591,  and  if  not  a  moneyed 
corporation  then  for  all  such  dividends  undej  section  2  of  1 
Kevised  Statutes,  601  ( Vide  sec.  11,  id.,  p.  605). 

And  even  if  the  ground  and  measure  of  the  liability  of  a 
trustee  of  a  savings  bank  for  acts  done  after  the  act  of  1875 
is  to  be  brought  only  in  that  act ;  then  it  will  be  found  that 
section  33  of  that  act  (p.  411)  makes  the  duty  of  the  trustees 
of  such  corporation  to  regulate  the  rate  of  interest,  not  exceed- 
ing six  per  cent  per  annum,  upon  the  deposits  therewith,  in 
such  manner  that  depositors  shall  receive,  as  nearly  as  may  be, 
all  the  profits  of  such  corporation  after  deducting  necessary 
expenses. 

Section  33  declares  that  "  no  dividends  or  interest  shall  be 
declared,  credited  or  paid  except  by  authority  of  a  vote  of  the 
board  of  trustees  duly  entered  upon  their  minutes,  wherein 
shall  be  recorded  the  ayes  and  noes  upon  such  vote,  and 
whenever  any  interest  or  dividends  shall  be  declared  and 
credited  in  excess  of  the  interest  or  profits  earned  and  appear- 
ing to  the  credit  of  such  corporation,  the  trustees  voting  for 
such  dividend  shall  be  jointly  and  severally  liable  to  the  corpo- 
ration for  the  amount  of  such  excess  so  declared  or  credited." 

The  words  "  interest "  and  "  dividends  "  are  used  in  this  act, 
as  equivalent  expressions.  I  cannot  accede  to  the  proposition 
that  only  such  trustees  are  liable  as  appear  by  the  minutes  to 
have  voted  "  aye  "  in  favor  of  making  a  prohibited  dividend ; 
nor  that  those  who  caused  it  to  be  declared,  if  paid  in  pursuance 
of  such  declaration  are  not  liable,  because  it  may  have  been 
declared  at  a  meeting  when  less  than  a  legal  quorum  was 
present.  All  who  voted  to  make  the  declaration,  though  they 
may  have  voted  viva  voce,  and  all  who  subsequently  at  a 
meeting  of  the  board  approved  of  such  act,  though  they 
approved  of  it  by  a  viva  voce  vote,  are  liable ;  they  voted  for 
it  within  the  meaning  of  the  provision,  imposing  the  liability 
named  for  the  misconduct  specified.  I  think,  therefore,  that 
the  defendant  is  liable  by  the  rules  of  the  common  law,  and 
is  also  liable  under  and  by  force  of  statutory  law, 
VOL.  LVII  10 
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I  think  the  right  of  action  upon  this  liability  of  the  truslee 
is  vested  in  the  receiver. 

By  the  act  of  1875  the  liability  imposed  is  declared  to  be  a 
liability  to  the  corporation ;  there  can  be  no  question  that 
such  a  right  of  action  vested  in  the  receivers. 

The  liability  created  by  section  2  of  title  4  of  chapter  18  of 
the  Revised  Statutes  (vol.  1,  p.  601),  is  declared  to  be  a  lia- 
bility "  to  the  new  corporation  and  to  the  creditors  thereof  in 
the  event  of  its  dissolution." 

The  provision  of  law  under  which  in  Osgood  agt.  Layton 
(infra)  it  was  held  that  an  action  would  be  maintained  by  the 
receiver,  provided  that,  or  any  dividends  so  made  shall  subject 
each  of  the  stockholders  receiving  the  same,  to  an  individual 
liability  to  the  creditors  of  such  company,  to  the  extent  of 
such  dividend  received  by  him  (4  Edmunds  It.  £.,  210). 

The  act  last  cited  subjects  "  each  of  the  stockholders  receiv- 
ing "  a  dividend  to  "  an  individual  liability  to  the  creditors  of 
such  company ; "  though  the  liability  of  the  stockholders  is 
several,  it  is  to  the  creditors  generally,  and  not  to  each  credi- 
tor. The  liability  imposed  by  the  Revised  Statutes,  though 
several  as  well  as  joint,  is  "  to  the  creditors  thereof  "  generally, 
that  is,  to  the  creditors  of  the  corporation,  in  the  event  of  its 
dissolution.  The  reasons  assigned  by  the  court,  GEOVEB,  J., 
in  Osgood  agt.  Layton  (3  Abb.  Appeal  Cases,  424,  at  the  foot 
of  the  page)  for  holding  that  the  receiver  might  maintain  the 
action  in  that  case,  apply  with  like  force  to  this,  and  that  case 
is  an  authority  in  point  in  favor  of  the  receiver's  right  to 
maintain  this  action. 

Hence  it  follows  that  whether  the  liability  of  the  defendant 
throughout,  is  that  declared  by  the  Revised  Statutes,  or 
whether  his  liability  as  to  acts  done  since  the  passage  of  the 
act  of  1875  is  determined  and  measured  by  the  provisions  of 
that  act,  the  right  of  the  receiver  to  recover  seems  to  be 
free  from  reasonable  doubt.  And  it  also  follows  that  the 
defendant  is  liable  in  this  action  for  the  amount  of  the  divi- 
dends declared  by  his  concurrence  and  co-operation. 
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I  think  there  is  nothing  in  the  defense  of  non-joinder  of 
parties  set  up  in  the  answer ;  even  if  it  be  open  to  the  defend- 
ant to  avail  himself  of  the  alleged  defect  by  answer  it  appears 
that  some  of  the  persons  alleged  to  be  co-trustees  with  the 
defendant,  were  not  trustees  when  some  of  the  dividends  were 
declared  and  credited,  and  are  not  liable  therefor,  and  the 
liability  of  the  trustees  is  several  as  well  as  joint. 

The  alleged  counter-claim  is  unavailable.  The  action 
sounds  in  tort.  It  is  brought  to  enforce  a  liability  caused  by 
the  misconduct  of  the  defendant.  As  to  the  sums  assessed 
upon  and  paid  by  the  trustees  into  the  bank,  the  liability  of 
the  corporation  therefor,  if  it  be  liable  to  pay  the  same,  arises 
upon  contract;  if  by  the  terms  of  the  resolution  under 
which  these  moneys  were  assessed  and  paid,  the  corporation 
is  under  no  liability  to  repay  the  same,  unless  "  the  profits  of 
the  bank  warrant  it,"  then  the  corporation  is  not  liable  there- 
for, and  the  profits  of  the  bank  have  never  warranted  the 
payment  of  any  part  of  these  moneys,  and  as  the  institution  is 
dissolved  never  can  warrant  it. 


N.  T.  COMMON  PLEAS. 


ISAAC  DETJTSCH,  plaintiff  and  appellant  agt.  BERNARD  HEILLY, 
sheriff,  &c.,  defendant  and  respondent. 

Attachment — Tiow  far  a  protection  to  the  sheriff. 

An  attachment  is  an  ample  protection  Tto  the  sheriff  as  against  the  defend- 
ant in  the  attachment,  whether  it  was  irregularly  issued  or  not,  but  it 
is  no  protection  for  taking  the  property  of  a  person  other  than  the 
defendant,  for  that  the  sheriff  is  not  commanded  to  do  by  the  process ; 
nor  can  the  sheriff  justify  under  an  attachment,  to  the  extent  of  show- 
ing that  the  sale  from  the  defendant  in  the  attachment  to  the  plaintiff, 
in  the  action  against  the  sheriff,  was  fraudulent,  for,  as  between  the 
vendor  and  vendee  the  transfer  is  valid  and  the  plaintiff  in  the  attach- 
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ment  not  being  judgment  creditors,  are  not  in  a  position  to  impeach 
the  transfer. 

General  Term,  December,  18T8. 

THIS  action  which  was  in  form  for  replevin  was  tried  in 
the  New  York  marine  court.  The  defendant  justified  as 
sheriff  of  the  county  of  New  York,  under  an  attachment  duly 
issued  out  of  said  court,  in  an  action  in  which  one  Egan  was 
plaintiff,  and  Simon  H.  Friedmann  was  defendant,  and  upon 
the  trial  "  the  sheriff's  counsel  offered  to  prove  that  the  sale 
from  Friedmann  to  the  plaintiff  of  the  property  claimed  was 
a  mere  error ;  that,  therefore,  the  property  was  Friedmann's, 
and  not  the  plaintiff's."  The  plaintiff's  counsel  objected  to 
the  evidence  on  the  ground  that  the  attachment  having  been 
set  aside  by  order  of  the  general  term,  the  sheriff  could  not 
question  the  bona  fides  of  the  plaintiff's  title.  The  court  sus- 
tained this  objection  and  excluded  the  offer,  and  sheriff's  coun- 
sel excepted.  A  motion  was  thereafter  made  for  a  new  trial, 
and  Mr.  justice  McADAM  granted  the  motion,  holding  that  as 
the  attachment  was  not  void,  the  order  setting  it  aside  might 
affect  the  party  who  issued  it,  but  not  the  ministerial  officer 
who  was  by  law  obliged  to  execute  it  (citing  Crocker  on 
Sheriffs,  sec.  285 ;  Horton  agt.  Hendershot,  1  Hill,  118),  and 
that  the  sheriff  had  the  right  to  test  the  bona  fides  of  the  sale 
from  the  defendant  in  the  attachment  to  the  plaintiff  (citing 
Frost  agt.  Mott,  34  N.  Y.,  255  ;  Hall  agt.  Stryker,  27  JT.  Y., 
596 ;  Eichey  agt.  Strylcer,  28  N.  Y.,  45).  This  order  was 
upon  appeal  affirmed  by  the  general  term  of  the  marine  court, 
thereupon  the  plaintiff  appealed  to  the  common  pleas,  general 
term. 

F.  C.  Cantine,  for  plaintiff  and  appellant. 

Va/nderpoel,     Green    c&    Gumming,   for  defendant    and 
respondent. 
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DALY,  Ch.  J.  —  The  question  in  this  case  is  a  very  plain 
one.  The  attachment  was  an  ample  protection  to  the  sheriff 
as  against  the  defendant  in  the  attachment,  whether  it  was 
irregularly  issued  or  not ;  for  the  sheriff  is  bound  to  obey  the 
mandate  of  the,court,  and  the  process  protects  him.  But  it  is 
no  protection  for  taking  the  property  of  another  person  than 
the  defendant,  for  that  he  was  not  commanded  to  do  by  the 
process.  He  was  simply  commanded  to  take  the  property  of 
the  defendant,  and  if  he  takes  the  property  of  a  stranger  he 
must  answer  to  the  stranger  the  same  as  any  other  .wrong- 
doer (Decker  agt.  Bryant,  1  Barb.,  182 ;  Frost  agt.  Willard, 
9  id.,  440 ;  Shelden  agt.  Van  Buskirk,  2  N.  T.,  477 ;  Bullis 
agt.  Montgomery,  50  N.  Y.,  352). 

In  Norton  agt.  Henderson  (I  Hill,  119),  the  case  upon 
which  the  general  term  relies,  no  such  question  existed  as  the 
one  presented  here;  for  there  the  constable  against  whom 
the  action  was  brought  took  the  property  of  the  defendant 
in  the  attachment,  as  he  was  commanded  by  it  to  do ;  and  the 
court  held  that  the  attachment,  though  void,  protected  the 
officer  who,  as  he  was  bound  to  do,  had  simply  obeyed  its 
mandate.  No  such  question,  therefore,  was  presented  or  passed 
upon  as  taking  the  property  of  a  party  who  was  not  the 
defendant  in  the  attachment. 

Where  that  is  done  it  is  wholly  immaterial  whether  the 
attachment  was  void  or  valid;  for  in  neither  case  does  it 
afford  any  protection  to  the  officer  for  doing  an  act  which  he 
was  not  by  the  process  commanded  to  do. 

If  the  property,  although  belonging  to  the  plaintiff,  had 
been  in  the  possession  of  the  defendant  in  the  attachment 
when  it  was  taken,  then,  as  this  was  an  action  of  replevin,  a 
question  would  have  arisen  as  to  whether  the  action  could  be 
maintained,  for  it  has  been  held  that  where  property  levied 
upon  by  execution  was,  at  the  time  of  the  levy,  in  the  posses- 
sion of  the  defendant  in  the  execution  replevin  will  not  lie 
against  the  sheriff  for  property  thus  taken  as  in  the  custody 
of  the  law  (Hall  agt.  Tuttle,  2  Wend.,  475) ;  but  if  taken  out 
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of  the  possession  of  one  not  the  defendant  in  the  execution 
replevin  will  lie,  for  it  is  not  then  in  the  custody  of  the  law 
(Clark  agt.  Skinner,  20  Johns.,  465). 

The  property  in  this  case,  when  it  was  taken  by  the  sheriff, 
was  not  in  the  possession  of  Friedmann,  the  defendant  in  the 
attachment,  but  in  the  possession  of  the  plaintiff,  to  whom 
Friedmann  had  sold  it  before  the  attachment  issued  and 
replevin  would  consequently  lie  to  recover  it.  The  defendant 
offered  to  show  that  the  sale  by  Friedmann  to  the  plaintiff  was 
fraudulent ;  but  this  he  was  not  enabled  to  do  for,  as  between 
Friedmann  and  the  plaintiff,  the  transfer  was  valid,  and  the 
plaintiffs  in  the  attachment  not  being  judgment  creditors, 
were  not  in  a  position  to  impeach  the  transaction. 

The  verdict  for  the  plaintiff  was  right,  and  this  being  an 
appeal  from  an  order  granting  a  new  trial  the  decision  of  the 
general  term  should  be  reversed  with  the  order  granting  a 
new  trial,  and  the  judgment  rendered  for  the  plaintiff  affirmed. 

I  concur,  G.  M.  YAN  HOESEN,  J. 

NOTE.  -~  A  motion  subsequently  made  for  leave  to  go  to  the  court  of 
appeals  was  denied  by  the  common  pleas,  general  term.  [REP. 


SUPREME  COURT. 
H.  B.  CLAFLIN  et  al.  agt.  JULIUS  BAERE  et  al. 

Attachment — vacation  of,  for  insufficiency* — giving  of  an  undertaking  does 
not  bar  the  nght  to  move  to  vacate —  Code  of  Ciml  Procedure,  sees.  682-687. 

An  affidavit  on  which  to  obtain  an  attachment,  where  the  material  state- 
ments are  upon  information  and  belief,  is  insufficient. 

The  discharge  of  an  attachment  under  section  687  of  the  Code  of  Civil 
Procedure,  does  not  prevent  the  vacating  or  modifying  of  the  warrant 
under  section  682. 

The  giving  of  an  undertaking  by  a  defendant  on  an  application  to  dis- 
charge an  attachment  does  not  bar  the  right  to  move  to  vacate  the  same. 

Under  section  682  of  the  Code  of  Civil  Procedure  the  time  in  which  a 
defendant  may  move  to  vacate  or  modify  an  attachment  is  extended 
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until  the  actual  application  of  the  attached  property  to  the  payment  of 
a  judgment  recovered  in  the  action. 

Special  Term,  April,  1879. 

IN  December  last,  Messrs.  H.  B.  Claflin  &  Co.  made  an 
application  to  judge  DOJSTOHUE  for  a  warrant  of  attachment 
against  the  property  of  Baere  Brothers  of  Brooklyn.  The 
application  was  based  upon  the  affidavit  of  Thomas  D.  Adams, 
of  Claflin's,  which,  after  setting  forth  their  claim,  amounting 
to  $6,269.12,  recited  that  one  of  the  defendants  made  certain 
statements  to  him  as  to  their  responsibility,  upon  the  faith  of 
which  the  goods  were  sold  and  delivered ;  that  between 
December  fifteenth  and  twentieth,  Mr.  Adams  asked  one  of 
the  defendants  (after  he  had  been  informed  that  defendants 
were  about  to  suspend  payment)  if  they  were  solvent,  and 
offered,  in  case  they  were  not,  to  assist  them  with  a  loan  of 
money ;  that  the  offer  was  declined ;  that  he  was  informed 
and  believed  that,  at  the  same  time,  defendants  were  stating 
to  some  of  their  friends  that  they  intended,  and  that  he 
believed  that  they  did  intend,  as  soon  as  the  holiday  season  was 
over  and  the  defendants  could  realize  on  their  property  and 
convert  the  same  into  cash,  to  make  a  general  assignment, 
and  therein  make  a  preference  of  certain  pretended  confidential 
indebtedness  amounting  to  $19,000.  The  affidavit  further 
recited  that  the  deponent  (Adams)  was  informed  that  defend- 
ants had  secreted  some  of  their  property,  all  with  intent  to 
defraud  their  creditors. 

Judge  DONOHUE  granted  the  attachment,  which  was  issued 
to  the  sheriff,  who  took  possession  of  the  defendant's  store 
thereunder.  The  defendants  ga  ve  an  undertaking  to  discharge 
the  attachment.  A  motion  is  now  made  to  vacate  the  attach- 
ment upon  the  papers  upon  which  it  was  granted. 

A.  Blumensteil,  for  defendants.  1.  Averments  on  inform- 
ation and  belief  are  not  evidence  unless  the  source  of 
information  is  stated,  as  well  as  the  reasons  why  the  affidavit 
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of  the  party,  from  whom  the  information  was  obtained,  is  not 
produced  ( Yates  agt.  North,  44  N.  Y.,  271 ;  see,  particularly, 
opinion  of  judge  LEONARD;  O*  Reilly  agt.  Freel,  37  How., 
272 ;  Clearwater  agt.  Bill,  61  N.  Y.,  625 ;  Mott  agt.  Law- 
rence, 17  How.,  559  ;  Dryfuss  agt.  <?£&,  54  How.,  405,  407 ; 
JfwZZer  agt.  Perrine,  14  ^55.  JT.  7".,  96 ;  /Z&S  agt.  Bond,  22 
w?.,  272;  Brewer  agt.  Tucker,  13  .AJ5.,  76;  Ackroyd  agt. 
Ackroyd,  20  How.,  93;  /n-  re  Haynes,  18  TF^TW?.,  611; 
Smith  agt.  Luce,  14  TF<??M£.,  237 ;  Jia?  parte  Robinson,  21 
Wend.,  672 ;  /w  re  j&Ziw,  7  JK#,  187 ;  7w  re  Faulkner,  4 
*<#.,  598;  TF<zZ&ms  agt.  McGuire,  33  Zfcw.,  27;  Whitlock 
agt.  TfotfA,  10  Barb,  78 ;  Zte  Nuith  agt.  Lidner,  55  How., 
419 ;  Broadhead  agt.  McConnell,  3  Barb.,  175).  II.  An 
attachment  should  not  issue  unless  it  clearly  appears  that  but 
one  construction  is  to  be  placed  on  the  acts  of  the  party 
against  whom  the  attachment  is  asked,  a  construction  unfavor 
able  to  honesty  (Andrews  agt.  Schwartz,  55  How.,  190).  III. 
The  affidavit  does  not  state  that  the  plaintiffs  are  entitled  to 
recover  the  sum  stated  "  over  and  above  all  counter-claims 
known  to  them.  The  allegation  therein  "  is  over  and  above  all 
counter-claims  known  to  deponent ;  who  is  not  the  plaintiff. 
IY.  The  undertaking  is  defective  in  that  the  sureties  do  not 
justify  in  double  the  amount. 

M.  Rogensburger,  for  plaintiff. 

BARRETT,  J. —  After  careful  consideration,  we  see  no  way 
of  sustaining  this  attachment.  That  the  affidavit  was  insuffi- 
cient does  not  admit  of  debate.  The  only  material  statements 
are  upon  information  and  belief  and  the  sources  are  not  given. 

2.  The  discharge  of  the  attachment  under  section  687  does 
not  prevent  the  vacating  or  modifying  of  the  warrant  under 
section  682.  The  former  proceeding  is  merely  to  release  the 
attached  property  in  whole  or  in  part  by  substituting  security 
therefor.  The  order  thereon  is  that  the  attachment  be  dis- 
charged "  as  to  the  whole  or  a  part  of  the  property  attached  " 
(See  Garbdt  agt.  Hauff,  15  Abb.,  189). 
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3.  Nor  does  the  assignment  estop  the  defendants.     They 
have  a  right  to  a  judgment  on  these  charges  of  fraud ;  besides 
they  have  a  reversionary  interest  in  the  assigned  or  attached 
property  (See  20  Hun,  343 ;  13  All.,  76 ;  14  Abb.,  64). 

4.  There  is  no  question  of  laches,  as  section  682  extends  the 
time  to  move  until  the   actual  application   of  the   attached 
property  to  the  payment  of  a  judgment  recovered  in  the 
action. 

5.  There  is  nothing  in  the  claim  of  acquiescence.     The 
defendants  did  not  use  the  attachment.     They  were  told  that 
the  lien  was  complete,  and  the  question  of  keeping  a  man  in 
charge  was  one  of  convenience  merely ;  it  was  understood 
that  whether  the  man  remained,  went  out  or  was  recalled,  the 
validity  of  the  lien  was  not  affected.     The  talk,  therefore, 
about  giving  the  defendants  the  power  to  recall  the  keeper  in 
case  other  attachments  were  issued,  cannot  deprive  them  of 
their  statutory  right  to  contest  the  validity  of  the  proceedings. 

The  attachment  must  be  vacated,  with  costs. 


KENSSELAER  OYER  AND  TERMINER 
THE  PEOPLE  agt.  D.  THOMAS  YAIL. 

Perjury —  Official  sworn  reports  —  Power  of  state  officers  to  prescribe  the  form 
and  contents  and  mode  of  verification  of  corporate  reports  —  Report  of 
president  of  bank  to  superintendent  of  banking  department —  what  should 
contain.  • 

The  executive  and  administrative  officers  of  the  state  have  power  to  pre- 
scribe, pursuant  to  statute,  the  form,  contents  and  mode  of  verification 
of  corporate  reports,  such  as  are  annually  required  by  law. 

Under  the  statute  (Laws  of  1843,  chapter  218,  section  3,  as  amended  by  chap- 
ter 419,  Laws  of  1847)  the  superintendent  of  the  banking  department 
may  call  upon  a  banking  institution  to  state,  in  its  report,  in  a  general 
way,  the  largest  loan  made  to  "  anyone  individual,  firm  or  corporation," 
and  such  information  is  necessary  to  show  its  "condition."  The  act 
requires  something  more  than  a  mere  statement  of  the  sum  total  of  all 
VOL.  LVII  11 
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its ' '  loans  and  discounts. "  Some  thing  which  will  show  the  ' '  condition  " 
of  the  bank  in  that  respect,  and  the  maximum  of  a  loan  to  a  single 
individual,  firm  or  corporation,  is  within  the  plain  requirements  of  the 
law. 

The  superintendent  of  the  banking  department  has  the  right  to  require 
the  report  of  the  bank  to  show  the  "aggregate  of  loans -upon  paper 
made,  accepted  or  indorsed  by  directors  individually  or  as  members  of 
firms. "  And  this  includes  liabilities  by  the  directors  to  the  bank,  whether 
matured  or  not. 

On  a  motion  to  quash  an  indictment,  it  is  not  necessary  that  the  defendant 
should  be  present  in  court  during  the  argument.  A  preliminary  objec- 
tion that  the  presence  of  the  defendant,  during  the  argument,  should 
be  required,  will  not  be  sustained. 

March,  1879. 

Before  WEST-BROOK,  J.  S.  €'.,  BUTTS  and  SLADE,  Justices. 

MOTION  to  quash  an  indictment  charging  perjury. 

R.  A.  Parmenter  and  Esek  Cowen,  for  defendant. 

Mr.  Foster,  district  attorney,  opposed. 

"WESTBROOK,  J. —  The  defendant  was  the  president  of  the 
Merchants  and  Mechanics'  Bank  of  Troy.  He  is  charged  by 
an  indictment,  found  by  the  grand  jury  of  Rensselaer  county, 
in  November,  1878,  with  having  committed  perjury  in  the 
quarterly  report  made  in  behalf  of  the  bank  to  the  superin- 
tendent of  the  banking  department,  in  September,  1878,  in 
two  particulars :  first,  in  stating  that  the  "  largest  aggregate 
of  loans  to  any  one  individual,  firm  or  corporation"  was 
$49,221.55  ;  and,  second,  in  declaring  the  "  aggregate  of  loans 
upon  paper,  made,  accepted,  or  indorsed  by  directors  indi- 
vidually, and  as  members  of  firms,"  was  $42,  004.21. 

By  chapter  218  of  the  Laws  of  1843,  and  section  3  thereof, 
as  amended  by  chapter  419  of  the  Laws  of  1847,  the  quarterly 
report  of  the  bank,  "  which  report  shall  be  made  on  the  oath 
-of  the  president  and  cashier  "  must  "  contain  a  true  statement 
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of  the  condition  of  the  bank  *  *  making 

such  report,  before  the  transaction  of  any  business  on 
the  morning  of  the  day  next  preceding 

the  date  of  such  report  in  respect  to  the  following  items 
and  particulars,  to  wit :  Loans  and  discounts  *  * 

due  from  the  directors  of  the  bank,  or  banking  association, 
making  the  report,"  &c.,  &c. 

By  statute  (2  Edmonds  ed.,p.  701.,  sec.  1),  when  an  oath 
is  one  of  the  character  upon  which  the  present  alleged  perjury 
is  predicated,  such  oath  or  affirmation  must  be  one  "  required 
by  law,"  and  it  is  claimed  by  counsel  for  the  accused  that  the 
law  prescribing  what  the  bank  report  must  contain,  does  not 
authorize  the  superintendent  of  the  banking  department  to 
demand  answers  upon  the  points  on  which  perjury  has  been 
assigned,  and  that,  consequently,  the  indictment  must  fali 
The  point  taken  renders  the  examination  of  each  of  the  alleged 
perjuries  necessary. 

First,  could  the  bank  be  required  to  state  in  its  report  the 
largest  loan  to  "  any  one  individual,  firm  or  corporation  ? " 
The  counsel  for  the  defendant  argue  it  could  not,  and  that  all 
that  the  law  requires  is  the  gross  aggregate  of  loans  and  dis- 
counts, and  that  no  particulars  thereof  can  be  ordered.  If 
this  position  is  sound,  is  the  letter  of  the  statute,  to  say 
nothing  of  its  spirit,  complied  with  ?  The  act  is  imperative 
(  "  shall "  is  the  word  used )  in  requiring  the  report  to  "  con- 
tain a  true  statement  of  the  condition  of  the  bank  "  as  to  its 
"  loans  and  discounts."  A  mere  statement  of  the  total  of  all 
"  loans  and  discounts,"  without  any  thing  more,  would  not 
give  "  a  true  statement  of  the  condition  of  the  bank  "  in  that 
particular. 

The  whole  sum  might  be  loaned  to  a  single  individual,  who 
was  utterly  insolvent,  and  in  that  case,  with  a  report  giving 
only  the  general  aggregate  of  all  loans,  the  light,  which  the 
public  ought  to  have,  and  which  the  law  evidently  contem- 
plates, would  be  withheld.  "Without  deciding  how  much  of 
a  detailed  statement  as  to  its  "  loans  and  discounts  "  a  bank 
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may  be  required  to  make,  we  are  clear  in  our  judgment,  that 
the  superintendent  of  the  banking  department  may  call  upon 
an  institution  to  state  in  its  report,  in  a  general  way,  the 
largest  loan  made  to  "  any  one  individual,  firm  or  corporation," 
and  that  such  information  is  necessary  to  show  its  "  condition." 
The  history  of  banking  institutions,  which  have  been  wrecked 
by  large  loans  to  single  individuals,  or  corporations,  or  firms, 
shows  how  vital  the  information  sought  actually  was.  It  is 
possible  that  inquiries  might  be  made,  which  would  be  so 
searching  and  thorough  as  to  be  b*eyond  the  intent  of  the 
statute,  which  was  designed  to  secure  a  report  for  publication, 
but  we  cannot  but  think,  that  the  act  both  in  its  letter  and 
spirit  requires  something  more  than  a  mere  statement  of  the 
sum  total  of  all  its  "  loans  and  discounts."  Something  which 
will  show  the  "  condition  "  of  the  bank  in  that  respect,  and 
the  maximum  of  a  loan  to  a  single  individual,  firm  or  corpo- 
ration, certainly  is  within  the  plain  requirements  of  the  law. 

Second.  Had  the  superintendent  of  the  banking  department 
the  right  to  require  the  report  of  the  bank  to  show  the 
"  aggregate  of  loans  upon  paper  made,  accepted  or  indorsed 
by  directors  individually  or  as  members  of  firms  ? " 

If  the  answer  to  this  question  depended  upon  the  same  pro- 
visions of  the  section  of  the  act,  upon  which  it  has  been 
already  adjudged  that  the  former  requirement  was  warranted, 
we  should  hold  that  the  superintendent  had  not  transcended 
his  power.  The  "  condition  "  of  the  bank  as  to  its  "  loans  and 
discounts  "  would  be  but  very  imperfectly  known,  by  a  state- 
ment of  the  total  of  its  loans,  and  the  largest  sum  owing  by 
an  individual,  firm  or  corporation,  unless  information  was  also 
imparted  as  to  the  indebtedness  of  directors.  This  is  so 
palpable,  and  the  evil  to  be  guarded  against,  the  absorbtion  of 
an  entire  bank  capital  by  one  or  more  of  its  officers,  so  fre- 
quent, that  no  argument  is  needed  to  show  the  wisdom  of 
demanding  this  information. 

The  section,  however,  still  more  plainly  calls  for  just  the 
statement  which  was  mada  It  requires  the  sum  "  due  from 
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the  directors  of  the  bank  or  banking  association  making  the 
report"  to  be  given  therein.  Language  plainer  than  this 
could  not  have  been  employed.  It  cannot  be  plausibly 
argued,  if  the  objects  and  purposes  of  the  act  be  considered, 
that  the  word  "due"  is  used  in  its  narrow  sense  so  as  to 
require  a  statement  only  of  such  liabilities  as  had  matured. 
It  ought  to  have  no  such  interpretation,  for  the  public  would 
then  never  know  how  officers  were  using  the  institution. 
The  word,  evidently,  is  used  in  its  larger  sense  to  signify  and 
cover  liabilities  by  the  directors  to  the  bank,  whether  matured 
or  not.  This  (see  Webster's  Dictionary)  is  the  general  mean- 
ing of  the  word.  And  if  this  interpretation  be  given  to  it  in 
the  law,  we  can  see  the  wisdom  of  the  provision,  which  is  not 
apparent  if  its  meaning  be  limited  to  obligations  and  liabilities 
which  have  matured  and  are  immediately  payable. 

Our  conclusion  is  clear,  that  the  motion  to  quash  cannot  be 
granted.  A  trial  may  show  the  indictment  to  be  untrue,  but 
on  this  application  its  allegations  must  each  and  all  be  regarded 
as  verities.  The  defendant  is  charged  with  making  willfully 
false  statements  under  oath,  in  regard  to  two  matters,  upon 
which  the  superintendent  of  banking  required  information. 
The  application  to  quash  is  made  upon  the  assumption,  that 
the  officers  asked  more  than  the  law  allowed.  We  are  clear 
that  he  did  not,  and  hence  the  motion  cannot  prevail.  From 
the  statements  of  counsel,  however,  it  is  quite  possible,  when 
the  evidence  shall  show  precisely  what  the  superintendent 
required,  that  the  indictment  cannot  be  maintained.  That 
evidence  is  not  before  us.  We  have  only  the  written  accu- 
sation, the  indictment,  and  assuming  its  truth,  as  we  must 
upon  this  motion,  we  can  find  no  cause  to  quash  it. 

As  we  have  concluded  to  deny  the  motion  made  by  defend- 
ant's counsel,  it  is  scarcely  necessary  to  pass  upon  the  pre- 
liminary objection  taken  by  the  district  attorney,  that  the 
presence  of  the  defendant  in  court  during  the  argument  should 
be  required.  It  may  not  be  amiss,  however,  to  say  that  we 
know  of  no  imperative  rule  which  requires  the  presence  of 
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the  accused  during  an  argument  of  a  motion.  If  there  is, 
then  on  review  of  an  acquittal  or  conviction  in  an  appellate 
tribunal,  he  should  also  be  personally  present.  The  trial  of  a 
party  for  a  felony  during  his  absence  would  certainly  be 
improper,  for  no  one  should  be  tried  and  convicted  without 
being  brought  face  to  face  with  his  accusers  and  the  witnesses, 
but  there  is  no  reason,  of  which  we  are  aware,  making  necessary 
the  presence  of  the  defendant  in  the  court  room  upon  a  motion 
to  quash  an  indictment. 

Doubtless,  the  court  might  refuse  to  hear  it  in  his  absence, 
if  for  any  cause  it  saw  fit  to  do  so,  but  when  the  party  asks 
to  have  the  motion  heard  in  his  absence  he  can  have  no 
ground  of  complaint  if  the  court  does  precisely  what  he  asks. 

The  strictness  of  ancient  rules  has  been  very  much  relaxed 
( Whartorfs  Criminal  Law  \7th  edition],  vol.  3,  see.  2798). 

And  as  the  accused,  if  the  decision  had  been  in  his  favor, 
would  not  have  raised  the  question  of  his  absence,  and  as  the 
public  could  lose  no  rights  in  this  case  by  hearing  it,  the 
motion  was  heard  and  has  been  considered  and  decided  upon 
its  merits. 

In  conformity  with  the  stipulation  the  clerk  will  enter  upon 
the  minutes,  as  of  the  day  of  the  argument,  a  denial  of  the 
motion  to  quash  the  indictment  giving  the  defendant  an 
exception  to  the  decision  ordering  it. 

Opinion  concurred  in  by  justices  BUTTS  and  SLADE. 
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K  Y.  COMMON  PLEAS. 

JOHN  FISCHER  agt.  JOHN  RAAB  et  als. 

Voluntary  associations  —  dissension  among  members  —  when  judgment  of  dis- 
solution witt  be  rendered — Reference,  when  new  hearing  will  be  directed. 

In  case  of  violent  dissensions  and  irreconcilable  differences  between  the 
members  of  a  voluntary  association,  judgment  will  be  rendered  at  the 
suit  of  one  or  more  members  against  all  the  others  dissolving  the  society, 
but  no  action  will  be  entertained  for  such  a  purpose  upon  mere  proof 
of  differences  of  opinion,  bad  temper,  the  ordinary  disputes  common 
to  such  societies,  nor  upon  proof  of  injuries  or  injustice  sustained  by 
one  member,  through  the  vote  or  action  of  the  society,  if  he  have 
another  remedy.  Members  of  such  an  association  must  be  held  to  their 
contract,  as  expressed  in  the  constitution,  by-laws  or  rules  of  their 
society. 

When  a  member  of  such  an  association  is  estopped  from  objecting  to 
the  regularity  of  a  meeting. 

Section  1232  of  the  Code  of  Civil  Procedure  relates  to  new  hearings  upon 
objections  which  are  substantial  and  as  justice  requires  —  mere  criti- 
cisms of  the  acts  of  a  referee  are  not  such  objections. 

Special  Term,  January,  1879. 

MOTION  to  dissolve  temporary  injunction  and  also  to  set 
aside  report  of  referee  and  for  a  new  hearing  and  also  to  con- 
firm report  of  referee  upon  a  question  of  fact  arising  upon 
the  motion  to  continue  said  injunction. 

The  plaintiff,  with  some  seventy-seven  others,  was  a  member 
of  the  "  Krankew  Unterstiitzungs  Verein  Deutsche  Freund 
EinigJceit"  a  voluntary  unincorporated  association,  whose 
object  was  "  mutual  assistance  of  its  members  in  case  of  sick- 
ness and  assistance  of  their  heirs  in  case  of  death."  It  was 
organized  in  1872  and  up  to,  and  including,  the  28th  day  of 
April,  1878,  had  accumulated  a  fund  of  about  $900,  through 
contribution  of  its  members.  This  money  was  deposited  in 
the  name  of  the  trustees  in  the  Teutonia  Savings  Bank,  which 
had  become  insolvent  and  the  supreme  court  had  appointed 
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the  defendant,  Fish,  its  receiver.  On  the  28th  day  of  April, 
1878,  at  a  special  meeting  of  the  association,  at  which  forty- 
three  members  were  present,  the  plaintiff  offered  the  following 
resolution  :  "  1st.  That  from  to-morrow  [Monday],  the  twenty- 
ninth  of  this  month,  this  association  make  no  more  payments, 
the  meetings  be  suspended,  but  as  soon,  however,  as  the  bank 
makes  payments,  the  secretary  shall,  through  notice,  call  the 
members  respectively  to  the  present  meeting-room.  2d.  The 
whole  money  of  the  association  shall  be  equally  divided 
between  all  seventy-eight  members,  after  deducting  the  above- 
named  debts"  (referring  to  money  due  a  sick  member).  "  3d. 
As  without  doubt  the  defunct  bank  will  make  different  pay- 
ments in  installments,  so  the  money  shall  be  divided  and  pay- 
ments continued,  respectively,  in  the  manner  designated  in 
subdivision  1.  4th.  On  the  last  payment,  and  the  respective 
division,  the  complete  dissolution  shall  he  permanently  decided. 
5th.  The  several  books  and  documents  will,  for  the  present, 
remain  in  possession  of  the  usual  officers"  Thirty-eight 
members  voted  for  the  resolution  and  five  against  it.  After 
the  president  had  declared  the  resolution  carried,  it  was  dis- 
covered that  the  constitution  declared  that  the  association 
could  not  be  dissolved  so  long  as  five  members  voted  against 
it,  whereupon  a  member,  named  Kiif  enacht,  changed  his  vote, 
thus  making  the  vote  stand  thirty-nine  for  and  four  against 
the  resolution. 

On  the  6th  day  of  May,  1878,  pursuant  to  a  special  notice, 
about  sixty  members  attended  a  meeting  which  was  called 
for  the  purpose  of  forming  a  new  association.  At  this  meet- 
ing the  plaintiff  offered  the  following  resolution :  "  That  the 
minutes  of  April  twenty-eighth  be  entirely  overthrown,  and 
that  the  society  continue  as  before,"  which  was  unanimously 
adopted.  The  association  then  transacted  its  business  as 
usual,  and  on  the  5th  day  of  August,  1878,  for  non-payment 
of  dues,  and  in  accordance  with  the  constitution,  after  being 
notified,  the  plaintiff  and  some  twenty-four  other  members 
were  stricken  from  the  rolls.  The  plaintiff  then  brought  an 
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action,  alleging  a  conspiracy  to  cheat  and  defraud  him  and 
others  out  of  their  interest  in  the  funds  of  the  association, 
and  obtained  a  preliminary  injunction  restraining  the  trustees 
from  drawing  and  receiving,  and  the  defendant  Fish,  as 
receiver,  from  paying  out  the  moneys  deposited  in  said  insol- 
vent bank,  with  an  order  to  show  cause  why  said  injunction 
should  not  be  made  permanent,  and  why  a  receiver  of  all  the 
property  of  the  association  should  not  be  appointed. 

On  the  hearing  of  this  motion  forty-two  of  the  defendants, 
who  were  represented  by  J.  C.  Julius  Langbein,  Esq.,  pro- 
duced an  affidavit  in  opposition  thereto,  sworn  to  by  all  of 
his  clients,  denying  the  equities  of  the  complaint  and  reciting 
the  above  facts ;  this  affidavit  the  plaintiff  impeached,  and 
demanded  a  reference  to  ascertain  the  facts.  The  court 
referred  the  question  of  fact  as  to  "  whether  the  plaintiff  was 
present  at  the  meeting  of  May  6,  1878,  and  made  the  motion 
to  entirely  overthrow  the  minutes  of  April  twenty-eighth, 
and  that  the  society  continue  as  before,"  to  judge  JOHN  A. 
DINKEL,  and  provided  in  the  order  that  the  plaintiff  shall  pay 
the  referee's  fees,  unless  the  forty-two  defendants  represented 
by  Mr.  Langbein,  or  a  majority  of  them,  shall  testify  upon 
said  reference  that  they  did  not  make,  for  the  purpose  of 
their  said  affidavit,  the  statement  that  plaintiff  made  the 
motion  aforesaid,  in  which  case  the  defendants  represented  by 
Mr.  Langbein  shall  pay  such  expenses. 

The  referee  reported  in  favor  of  the  forty-two  defendants, 
and  on  the  plaintiff's  refusing  to  pay  the  fees  of  the  referee 
he  was  committed  to  Ludlow  street  jail  for  thirty  days  (This 
branch  of  the  case  is  fully  reported  in  the  56tk  Howard's 
Reports,  page  218,  and  the  proceedings  on  the  habeas  corpus 
are  fully  reported  in  the  case  of  The  People  of  the  State  of 
New  York  ex  rel.  John  Fischer,  agt.  John  Reilly,  as  sheriff 
of  the  city  of  New  York,  in  the  same  volume,  at  page  223). 

The  referee  having  filed  his  report  and  testimony,  the 
forty-two  defendants  served  a  notice  on  the  plaintiff  and  on 
the  twenty-one  defendants  seeking  affirmative  relief,  to  pro- 
Voi,  LVII  12 
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ceed  with  the  motion  to  make  the  injunction  perpetual,  and 
that  at  the  same  time  a  motion  would  be  made  to  dissolve  the 
temporary  injunction.  The  plaintiff  having  failed  to  file 
exceptions  to  the  referee's  report,  within  eight  days  as  required 
by  Rule  30  (old  Rule  39),  then  moved  to  set  the  same  aside, 
and  that  he  have  a  new  hearing.  The  three  motions  were 
argued  together. 

George  F.  Langbein  and  J.  C.  Julius  Langbein,  for  the 
forty-two  defendants,  made  and  argued  the  following  points : 

1st.  The  adoption  of  the  resolution  of  April  twenty- 
eighth,  offered  by  the  plaintiff,  did  not  dissolve  the  associa- 
tion. The  law  is  now  well  settled  "that  members  of  a 
voluntary  unincorporated  association  are  bound  by  its  rules 
when  not  in  conflict  with  the  law  of  the  land,  and  the  courts 
can  interfere  no  further  than  to  hold  the  association  to  a  fair, 
honest  administration  of  those  rules "  (  White  agt.  Brownell, 
2  Daly,  p.  329). 

Article  1,  section  4,  of  the  constitution  of  the  association, 
is  as  follows :  "  The  association  cannot  be  dissolved  so  long  as 
five  members  favor  its  continuance."  Forty-three  members 
were  present  at  the  meeting,  thirty-eight  of  whom  voted  for, 
and  five  against,  the  resolution,  The  president  declared  the 
resolution  carried.  If  any  member  felt  aggrieved  at  the 
decision  of  the  chair,  his  remedy  was  by  appeal,  or  if  he 
voted  with  the  majority,  to  move  a  reconsideration  of  the 
vote,  which,  if  carried,  would  have  placed  the  association  in 
precisely  the  same  condition,  and  a  new  vote  would  have  been 
necessary. 

When  a  motion  to  reconsider,  the  matter  stands  before  the 
assembly  in  precisely  the  same  state  and  condition,  and  the 
same  questions  are  to  be  put  to  it,  as  if  the  vote  reconsidered 
had  never  been  passed  *  *  *  (Gushing* 8  Manual 
[pocket  edition],  sec.  256,  p.  134). 

Rtifenacht  had  no  right  to  change  his  vote  after  the  presi- 
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dent  had  announced  the  result  of  the  vote  and  declared  the 
resolution  adopted. 

Section  95.  In  England,  where  members  of  parliament  are 
elected  by  oral  suffrage  exclusively,  the  mode  of  procedure  is 
as  follows :  *  * 

Section  99.  When  an  elector  has  once  voted  he  is  not  at 
liberty  afterwards  to  change  his  vote ;  but  if  after  it  has  been 
entered  on  the  poll-book,  it  appears  to  have  been  taken  down 
for  a  wrong  candidate  by  mistake,  the  vote  may  be  corrected 
on  clear  and  satisfactory  evidence  of  the  mistake,  provided 
application  be  made  for  that  purpose  to  the  returning  officer 
before  the  close  of  the  poll  (Law  and  Practice  of  Legislative 
Assemblies,  by  Gushing,  p.  38). 

In  the  house  of  representatives  of  the  United  States  the 
general  rule  requires  members  to  be  present  within  the  bar 
of  the  house  when  the  question  is  put 

Until  the  calling  of  the  roll  is  completed  and  the  decision  of 
the  house  announced,  members  have  a  right  to  be  called 
again  and  change  their  vote,  and  during  this  period  of  time, 
also,  absent  members,  if  allowed,  as  they  may  be  if  no  one 
objects,  can  come  in  and  vote  with  the  others  (See  same  work 
at  p.  708). 

Section  1828.  According  to  the  practice  in  our  legislative 
assemblies,  therein  agreeing  with  the  ancient  rule  and  prac- 
tice of  the  house  of  commons,  a  member  may  change  his  vote 
after  he  has  once  given  it,  by  communicating  the  change  to 
the  tellers,  if  the  vote  is  taken  in  that  manner,  before  they 
announce  the  result ;  or,  if  taken  by  yeas  and  nays  have  his 
name  called  again  before  the  decision  of  the  assembly  is 
announced  (See  same  work  at  p.  709 ; 

see,  also,  Congressional  Globe,  vol.  21,  p.  186;  Journal  of 
House,  7th  congress,  p.  342;  %Qth  congress,  %d  session,  357; 
29£A  congress,  2d  session,  494 ;  31st  congress,  1st  session, 
1266). 

Section  1829.  When  the  members  on  the  one  side  and  on 
the  other  of  the  question  are  thus  ascertained,  and  the  speak- 
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er's  casting  vote  given  the  decision  of  the  assembly  is  there- 
upon announced  accordingly  by  the  presiding  officer,  either 
in  the  affirmative  or  negative,  as  the  case  may  be.  The 
decision  thus  pronounced  is  the  judgment  of  the  house  (Same 
work  at  p.  709;  see,  also,  Congressional  Globe,  vol.  ll,jp.  782). 

In  a  legislative  body  no  member  is  allowed  under  any  cir- 
cumstances to  vote  or  change  his  vote  after  the  result  is 
announced  by  the  chair.  Under  such  circumstances,  a  mem- 
ber, if  he  desires  to  have  his  opinion  known,  may,  if  allowed, 
have  a  statement  put  upon  the  journal,  as  to  the  way  he  would 
have  voted  ( Warrington,  p.  25  ;  CrosweWs  Manual  of  1878, 
appendix  compiled  from  all  parliamentary  authorities,  page 
23). 

Any  member  requesting  to  be  excused  from  voting  may 
make,  when  his  name  is  called,  or  immediately  after  the  roll 
shall  have  been  called,  and  before  the  result  shall  be  announced, 
a  brief  statement  of  the  reasons  for  making  such  request,  not 
exceeding  two  minutes  in  time,  and  the  house,  without  debate, 
shall  decide,  if  it  will  grant  such  request,  but  nothing  in  this 
rule  contained  shall  abridge  the  right  of  any  member  to 
record  his  vote  on  any  question,  previous  to  the  announce- 
ment of  the  result  (Assembly  rule  72,  state  of  New  ForK). 

2d.  The  plaintiff's  resolution  of  April  twenty-eighth  even 
if  legally  adopted,  under  the  constitution  of  the  association, 
did  not  dissolve  the  association. 

There  is  quite  a  difference  between  a  dissolution  and  a 
suspension. 

"  Dissolution."  The  putting  an  end  to  the  existence  of  any- 
thing.—  Webster. 

"  Dissolution"  is  the  civil  death  of  parliament. — Blackstone. 

"  Suspension."  Temporary  cessation,  interruption,  inter- 
mission.—  Webster. 

The  resolution  plainly  shows  that  there  was  to  be  a  disso- 
lution in  the  future,  but  only  a  suspension  for  the  present. 

The  resolution  was,  therefore,  conditional ;  it  was  not  abso- 
lute until  the  happening  of  two  events : 
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1.  All  the  money    must   have  been  received  from  the 
receiver.     ." 

2.  All  the  money  so  received   must  have    been  equally 
divided  among  the  members. 

3d.  The  dissolution  of  the  association  being  contingent  and 
conditional  until  the  happening  of  two  events,  viz.,  the  final 
payment  of  the  funds  by  the  receiver  and  the  final  division 
of  the  funds  among  the  members,  neither  of  which  events 
have  yet  happened,  and  the  plaintiff  having,  at  a  subsequent 
meeting,  offered  a  resolution  to  overthrow  and  rescind  the 
resolution  of  April  twenty-eighth  ;  the  association  is  not  dis- 
solved and  the  plaintiff  is  estopped  from  taking  any  advan- 
tage of  the  adoption  of  his  original  resolution. 

4th.  The  plaintiff  moves,  pursuant  to  section  1232  of  the 
Code,  to  set  aside  the  report  of  the  referee  and  for  a  new 
hearing,  on  the  ground  that  errors  were  committed  to  the 
prejudice  of  the  plaintiff.  The  referee's  report  and  testimony 
were  filed  December  twenty-fourth ;  no  exceptions  having 
been  either  filed  or  served  within  the  time  allowed  by  Rule  30 
(old  Rule  39),  the  report  has  become  absolute  and  stands  as  in 
all  things  confirmed.  If  a  party  neglects  to  except  to  a 
referee's  report  for  eight  days  after  notice  of  its  filing,  it 
becomes  absolute  under  Rule  39  (Rule  30),  although  it  be 
defective  on  its  face  (Catlin  agt.  Catlin,  2  Hun,  378). 

5th.  Where  there  is  a  conflict  of  evidence  which  the  referee 
finds  against  one  side  or  the  other,  the  decisions  are  numerous 
that  the  report  of  a  referee  like  the  verdict  of  a  jury  is,  as  a 
general  rule,  conclusive  (Bliss  Code,  p.  712,  under  I  and  cases 
cited ).  Like  such  a  verdict,  it  is  only  to  be  set  aside  where 
the  finding  is  clearly  against  the  weight  of  evidence,  or  where, 
upon  the  trial,  some  rule  of  evidence  or  principal  of  law  has 
been  violated. 

6th.  There  were  no  requests  to  find  submitted  to  the  referee 
before  the  case  was  closed.  Requests  for  findings  upon  which  to 
base  exceptions,  must  be  made  before  the  submission  of  the 
case  to  the  referee  (Carroll  agt.  The  Staten  Island  It.  It.  Co., 
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65  Barb.,  32).  No  exceptions  lie  to  the  refusal  of  a  referee 
to  find  the  particulars  which  go  to  make  up  his  general  con- 
clusion of  facts  (Avery  agt.  Foley,  4  Hun,  415). 

7th.  There  are  no  merits  in  the  application,  and  the  same 
is  only  made  for  delay  and  in  furtherance  of  litigation.  "A 
new  trial  ought  not  to  be  granted  except  to  attain  real  justice, 
and  not  to  gratify  litigious  passions  "  (Lord  Mansfield ).  In 
many  cases,  where  the  verdicts  were  against  the  evidence,  and 
the  strict  rule  of  law,  or  obtained  through  surprise,  the  court 
would  not  give  a  second  chance  of  success  to  a  hard  action. 
(See  cases  died,  2  Morgan's  Essays  on  New  Trials,  p.  54). 

Henry  Wehle,  Charles  Goldzier,  and  Edward  Grosse, 
made  and  argued  the  following  points : 

1st.  The  referee  has  found  matters  which  were  not  referred 
to  him  by  the  order  of  reference. 

2d.  The  testimony  taken  by  the  referee  does  not  sustain 
his  findings. 

3d.  The  expulsion  of  numerous  members  of  the  association 
was  illegal  and  void. 

J.  F.  DALY,  J.  —  In  case  of  violent  dissentions  and  irre- 
concilable differences  between  the  members  of  a  voluntary 
association,  judgment  will  be  rendered  at  the  suit  of  one  or 
more  members  against  all  the  others  dissolving  the  society 
(Lafond  agt.  Deems,  52  How.,  41).  But  no  action  will  be 
entertained  for  such  a  purpose  upon  mere  proof  of  differences 
of  opinion,  bad  temper,  the  ordinary  disputes  common  to 
such  societies ;  nor  upon  proof  of  injuries,  or  injustice  sus- 
tained by  one  member,  through  the  action  or  vote  of  the  society 
if  he  have  another  remedy. 

In  the  case  of  the  society  now  before  the  court,  the  consti- 
tution provides  that  it  shall  not  be  dissolved  so  long  as  five 
members  favor  its  continuance.  Such  provision  is  controll- 
ing in  an  action  to  obtain  a  decree  of  dissolution,  and  if  five 
members  oppose  a  dissolution  when  the  vote  is  put  in  the 
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society,  or  if  there  be  no  vote  when  the  action  is  commenced, 
dissolution  will  not  be  decreed. 

The  members  must  be  held  to  their  contract,  as  expressed 
in  the  constitution,  by-laws  or  rules  of  their  society  (  White 
agt.  Brownell,  2  Daly,  329).  This  society  was  never  dis- 
solved under  the  provisions  of  its  constitution.  On  April  28, 
1878,  a  resolution  was  adopted,  "that  from  to-morrow  (Mon- 
day), the  twenty-ninth  of  this  month,  this  association  make 
no  more  payments,  the  meetings  be  suspended,  but,  as  soon, 
however,  as  the  bank  makes  payments,  the  secretary  shall, 
through  notice,  call  the  members  respectively  to  the  present 
meeting  room.  The  whole  money  of  the  association  shall  be 
equally  divided  between  all  seventy-eight  members,  after  de- 
ducting "  (the  debts  to  sick  members  and  other  expenses).  "As 
without  doubt,  the  defunct  bank  will  make  different  payments 
in  installments,  so  the  money  shall  be  divided  and  payments 
continued  respectively  in  the  manner  designated.  On  the  last 
payment  and  the  repective  divisions,  the  complete  dissolution 
shall  be  permanently  decided.  The  several  books  and  docu- 
ments will,  for  the  present,  remain  in  the  possession  of  the 
usual  officers.  The  sum  of  six  dollars  and  forty-eight  cents 
still  in  the  hands  of  the  treasurer,  the  full  extent  of  the 
money  shall  be  paid  to  brother  Mangold." 

These  resolutions  were  induced  by  the  failure  of  the  bank 
in  which  the  society  kept  its  funds.  Leaving  the  question  of 
"  complete  dissolution "  to  be  decided  at  a  future  time, 
the  members  voted  to  divide  the  funds,  when  obtained,  among 
themselves. 

Had  plaintiff  asked  for  an  injunction  to  restrain  that  distri- 
bution, he  might  have  been  heard,  but  his  action  was  com- 
menced after  the  members  had  got  together  again  and  voted 
to  continue  the  society  and  to  revoke  the  previous  resolution. 

This  last  vote  was  taken  in  a  regular  quarterly  meeting  day 
of  the  society,  held  on  May  6,  1878,  at  the  rooms  of  the 
society  ;  a  majority  of  the  members  then  and  there  assembled, 
pursuant  to  a  call,  to  form  a  new  society,  but  finding  them- 


96  NEW  YORK  PRACTICE  REPORTS. 

Fischer  agt.  Raab  et  als. 

selves  together,  after  some  deliberation,  voted  to  revoke  the 
former  resolution  and  to  continue  the  society.  As  to  all  mem- 
bers not  present  at  that  meeting  or  at  subsequent  ones,  down  to 
the  general  meeting  of  August  5, 1878,  the  proceedings  prior  to 
the  latter  date  and  after  April  28, 1878,  were  doubtless  ineffectual 
for  want  of  notice  of  meeting  as  prescribed  by  the  resolution 
of  April  twenty-eighth.  But  the  plaintiff  was  present  and 
took  part  at  such  irregular  meetings,  and  at  the  first  of  them, 
that  of  May  6,  1878,  himself  moved  the  resolution  to  revoke 
the  vote  of  suspension  passed  April  twenty-eighth.  Finally, 
on  July  15,  1878,  the  secretary  sent  a  notice  to  every  member 
of  the  association  of  a  regular  quarterly  meeting  on  August 

5,  1878.     This  notice  set  the  society  going  again  and  it  has 
proceeded  regularly  since.     No  dissolution  has  been  attempted 
and  no  motion  made  on  the  footing  of  the  suspension  resolu- 
tion of  April  28,  1878.     So  far  as  plaintiff  is  concerned  I 
regard  him  as  estopped  by  his  action  at  the  meeting  of  May 

6,  1878,  from  objecting  to  the  regularity  of  that  or  subsequent 
meetings  on  the  only  ground  on  which  he  could  object,  namely, 
that  a  regular  notice  thereof  had  not  been  given  pursuant  to  the, 
suspensary  resolution  of  April  twenty-eighth.     His  right  to 
enjoin  the  society  or  the  other  members  is  gone  because  of 
his  participation  in  the  proceedings  he  complains  of,  such  pro- 
ceedings not  being  improper  in  themselves,  not  subversive  |o 
the  objects  for  which  the  association  was  formed,  but,  on 
the  contrary,  directly  intended  to  accomplish  and  perpetuate 
its  charitable  and  useful  objects. 

The  plaintiff  complains,  however,  that  he  was  unjustly 
stricken  from  the  roll  of  members  for  alleged  default  as  to 
dues.  Even  if  he  were,  such  injustice  affords  no  ground  for 
paralyzing  the  society  by  injunction  until  his  wrong  is  righted. 
It  may  be  that  the  court  will  entertain  his  complaint  to  do 
him  justice  on  that  point  if  a  wrong  has  been  committed,  but 
manifestly  he  has  no  right  to  injunction.  This  view  applies 
to  all  the  defendants  who  join  in  plaintiff's  prayer  because  of 
their  expulsion  for  non-payment  of  dues. 
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So  far  as  any  of  those  defendants  join  in  plaintiff's  prayer 
for  an  injunction  because  of  the  want  of  notice  to  them  of 
meetings  between  April  twenty-eighth  and  August  5,  1878, 
their  rights  and  liabilities  for  want  of  such  notice  may  be  the 
subject  of  such  decision  on  the  trial,  but  they  are  not  entitled 
to  enjoin  the  society  since  the  regular  notice  was  given  for 
the  meeting  of  August  5,  1 878. 

The  report  of  judge  DINKEL,  on  the  question  of  fact  sub- 
mitted to  him,  should  be  confirmed.  The  objections  are  not  sub- 
stantial. It  would  be  unusual  if  with  the  fatiguing  and  unpleas- 
ant task  he  has  had  to  perform  he  should  have  been  able  to 
avoid  occasion  for  criticism,  but  his  report  seems  to  be  justi- 
fied by  the  evidence  in  every  particular. 

Injunction  dissolved,  with  ten  dollars  costs.  Report  con- 
firmed and  motion  for  new  hearing  denied,  with  ten  dollars 
costs. 
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FREDERICK  SCHAEFEE  et  al.,  plaintiffs  and  appellants,  agt. 
CHARLES  HENKEL,  defendant  and  respondent. 

Lease  —  Action  cannot  be  sustained  by  owner  of  premises,  on  lease  purported 
to  be  made  by  B.  ,  agent,  party  of  the  first  part,  and  signed  by  him,  under 
seal  —  Parties. 

• 

The  plaintiffs  undertook  to  recover  on  a  lease  which,  on  its  face,  purported 
to  be  made  by  "  J.  Romaine  Brown,  agent,  party  of  the  first  part,"  and 
which  was  signed  by  him  under  seal.  There  was  nothing  in  the  lease 
to  show  that  Brown  was  acting  as  their  agent  in  the  premises,  or  that 
they  were  in  any  way  interested  in  the  letting: 

Held,  that  the  plaintiffs,  although  the  owners  of  the  property,  could  not 
recover  on  such  a  lease,  without  declaring  on  and  proving  an  assign- 
ment from  Brown. 

Decided  December  11,  1878. 
VOL.  LVII  13 
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APPEAL  from  an  order  of  the  general  term  of  the  New 
York  common  pleas,  affirming  a  judgment  of  the  trial  term 
in  favor  of  the  defendant. 

James  Deering,  for  appellant. 

J.  Henry  McCarthy,  for  respondent. 

MILLER,  J.  —  The  plaintiffs  were  not  parties  to  the  lease 
upon  which  this  action  was  brought.  It  was  not  signed  by 
them.  Their  names  did  not  appear  in  it,  and  there  was  noth- 
ing in  the  lease  to  show  that  they  had  any  thing  to  do  with, 
or  any  interest  in,  the  demised  premises  or  the  execution  of 
the  lease  or  that  it  was  executed  in  their  behalf.  It  was  made 
by  one  Brown,  as  lessor,  who  is  described  therein,  and  who 
signed  it  as  agent,  but  it  is  not  stated  in  the  lease  for  whom  he 
acted.  The  covenants  are  all  between  "  J.  Romaine  Brown, 
agent,  the  party  of  the  first  part,"  and  the  defendant  as  party 
of  the  second  part;  and  it  is  not  made  to  appear  that  the 
defendant  had  any  knowledge  or  intimation  whatever  that 
Brown  was  acting  on  the  behalf  of  the  plaintiffs  or  for  their 
benefit.  For  whom  Brown  was  agent  was  not  made  known 
to  the  defendant,  and  it  only  appears,  by  parol  proof  upon 
the  trial,  that  Brown  was  authorized  orally  by  the  plaintiffs  to 
make  a  demise  of  the  premises  described  in  the  lease.  The 
signature  of  Brown  is  as  agent,  and  his  seal  is  attached  to  the 
instrument,  and  the  same  is  also  signed  and  sealed  by  the 
defendant.  The  plaintiffs,  without  any  assignment  of  Brown's 
interest  under  the  lease,  bring  this  action  to  recover  the  rent 
unpaid  upon  the  ground  that  Brown  merely  acted  as  their 
agent  by  their  authority,  and  that  they  are  the  actual  parties 
in  interest.  The  question  to  be  determined  is  whether  the 
actual  owners  of  the  lease  which  is  in  the  nature  of  a  deed 
inter  partes  which  was  not  and  does  not  on  its  face  show  that 
it  was  executed  by  them,  but  which  does  show  an  execution 
by  a  third  person  claiming  to  act  as  agent  without  disclos- 
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ing  the  name  of  his  principal  and  which  contains  cove- 
nants between  the  parties  actually  signing  and  sealing  the 
same,  can  maintain  an  action  upon  it  for  the  rent  reserved 
therein,  even  although  the  person  who  executed  the  same 
describing  himself  "  agent  and  party  of  the  first  part  "  had 
oral  authority  to  enter  into  the  contract  and  acted  as  the 
owner's  agent  in  the  transaction.  The  rule  seems  to  be  quite 
well  established,  that  in  general  an  action  upon  a  sealed  instru- 
ment of  this  description  must  be  brought  by  and  in  the  name 
of  a  person  who  is  a  party  to  such  instrument  and  that  a 
third  person  or  a  stranger  to  the  instrument  cannot  maintain 
an  action  upon  the  same.  The  question  presented  has  been 
the  subject  of  frequent  consideration  in  the  courts  and  I  think 
it  is  established,  in  this  state,  that  where  it  distinctly  appears 
from  the  instrument  executed  that  the  seal  affixed  is  the  seal 
of  the  person  subscribing,  who  designates  himself  as  agent, 
and  not  the  seal  of  the  principal,  that  the  former  only  is  the 
real  party  who  can  maintain  an  action  on  the  same.  He  alone 
enters  into  the  covenants  and  is  liable  for  any  failure  to  ful- 
fill, and  he  only  can  prosecute  the  other  party.  He  is  named 
in  the  indenture  as  a  party,  and  an  action  will  not  lie  on 
behalf  of  or  against  any  person  who  is  not  a  party  to  the 
instrument  or  who  does  not  lawfully  represent  or  occupy  the 
place  of  such  party.  It  is  unnecessary  to  review  all  the 
decisions  bearing  upon  the  question,  as  in  a  very  recent  case 
the  principle  discussed  has  been  considered  by  this  court  and 
the  whole  subject,  as  well  as  the  decisions  relating  to  the  same, 
deliberately  and  carefully  reviewed  (See  Briggs  agt.  Part- 
ridge, 64  N  Y.,  357).  In  the  case  cited  an  action  was 
brought  to  recover  purchase-money  unpaid  upon  a  contract 
for  the  sale  and  purchase  of  lands.  The  complaint  alleged 
that  the  plaintiffs  entered  into  an  agreement,  in  writing,  with 
one  Hurlburd,  who  was  acting  under  the  authority  of  the 
defendants,  whereby  the  plaintiffs  sold,  and  the  defendants 
through  Hurlburd  bought,  a  certain  described  piece  of  land,  for 
a  price  named,  which  price  the  defendants,  through  their  agent, 
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Hurlburd,  agreed  to  pay,  as  specified.  The  agreement  was  in 
writing,  but  did  not  show  that  Partridge  was  a  principal 
party,  and  was  signed  and  sealed  by  Hulburd  individually. 
The  name  of  Partridge  did  not  appear  in  the  instrument,  but 
the  plaintiffs  offered  to  prove  that  Hurlburd  was  acting  solely 
for,  and  under  the  direction  of ,  Partridge,  who  made  or  caused 
the  first  payment  to  be  made  as  Partridge's  agent  or  trustee 
in  the  transaction,  and  that  his  authority  was  oral.  Proof  was 
also  offered  to  show  that  Hurlburd  was  constituted  such  agent 
by  parol,  and  that  the  plaintiffs  did  not  know  that  Partridge 
was  the  real  principal.  The  complaint  was  dismissed,  and  it 
was  held  by  this  court  that  a  contract  of  this  description  under 
seal,  could  not  be  enforced  as  the  simple  contract  of  another 
not  mentioned  in  or  a  party  to  the  instrument,  on  proof  that 
the  vendee  named  had  oral  authority  from  such  other  to  enter 
into  the  contract,  and  acted  as  agent  in  the  transaction,  at 
least,  in  the  absence  of  proof  of  some  act  of  ratification  on  the 
part  of  the  undisclosed  principal.  The  opinion  of  ANDREWS, 
J.,  in  the  case  cited,  fully  covers  the  question  now  presented, 
and  it  appears  to  be  unnecessary  to  review  or  examine  the  prior 
cases  which  have  a  bearing  upon  the  subject.  Unless  some 
distinction  of  a  vital  character  exists  between  that  case  and 
the  one  now  to  be  determined,  the  former  must  be  regarded 
as  decisive  of  the  case  at  bar. 

The  claim  of  the  learned  counsel  for  the  appellant,  that  as 
the  contract  in  case  of  a  lease  is  not  required  to  be  under  seal, 
it  may  be  regarded  as  a  simple  contract,  upon  which  the 
principal  may  sue  or  be  sued  in  his  own  name,  and  the  seal 
may  be  rejected  as  surplusage,  is  also  considered  in  the  opinion 
in  the  case  cited,  and  without  indorsing  the  correctness  of  the 
cases  relied  upon,  it  is  remarked  that  these  are  cases  which 
hold  this  doctrine ;  "  but  the  principal's  interest  in  the  con- 
tract appears  upon  its  face,  and  he  has  received  the  benefit  of 
performance  by  the  other  party,  and  has  ratified  and  confirmed 
it  by  acts  in  pais."  It  is,  therefore,  settled  law,  that  in  order 
to  take  a  case  out  of  the  general  rule,  where  the  contract  is 
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one  wliich  is  valid  without  a  seal,  and  the  seal  is  therefore  of 
no  account,  it  must  appear  that  the  contract  was  really  made 
on  behalf  of  the  principal,  from  the  instrument,  and  that  the 
party  derived  benefit  from  and  accepted  and  confirmed  it  by 
acts  on  his  part.  "Within  this  rule,  it  remains  to  be  con- 
sidered whether  the  case  at  bar  differs  from  that  cited.  An 
attempted  distinction  is  sought  to  be  maintained,  for  the  rea- 
son that,  in  the  case  cited,  Hurlburd,  the  agent,  did  not  enter 
into  the  agreement  to  sell  as  agent,  while  here  Brown  signs 
as  agent,  which,  it  is  claimed,  is  notice  of  the  capacity  in  which 
he  contracts.  This,  we  think,  is  not  sufficient ;  and  to  estab- 
lish any  real  distinction  it  should  appear  of  whom  he  was 
agent,  and  that  the  parties  claiming  were  his  principals.  The 
plaintiffs  not  being  named  in  the  lease,  and  it  not  appearing 
that  they  had  any  interest  therein,  there  is  no  more  ground 
for  claiming  that  Brown  was  their  agent  than  that  he  was  the 
agent  of  some  stranger.  The  use  of  the  word  agent  has  but 
little  significance  of  itself,  and  as  the  principals  are  not  named 
cannot  be  regarded  as  applying  more  to  one  person  than  to 
another.  It  did  not  take  away  from  Brown's  obligation, 
because  he  is  named  as  agent.  The  covenants  are  between  the 
parties  who  are  only  named  in  the  instrument,  and  no  other 
parties.  Any  other  interpretation  would  be  a  contravention 
of  its  obvious  import.  As  was  said  in  the  case  cited :  "  We 
find  no  authority  for  the  proposition  that  a  contract  under 
seal  may  be  turned  into  the  simple  contract  of  a  party  not  in 
any  way  appearing  on  its  face  to  be  a  party  to  or  interested 
in  it,  on  proof  de  hors  the  instrument  that  the  nominal  party 
was  acting  as  the  agent  of  another."  To  render  the  principal 
liable,  where  there  is  a  contract  by  deed,  made  by  an  attorney 
or  agent,  it  must  be  made  in  the  name  of  the  principal 
(Hunting/ton  agt.  Knox,  7  Gush.,  374;  cited  and  approved  in 
Briggs  agt.  Partridge,  supra}.  It  would  be  going  very  far 
to  hold  that  a  distinction  so  trifling  and  unimportant  would 
authorize  a  disregard  of  the  decision  cited,  and  thus  virtually 
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establish  a  new  and  different  principle  than  the  one  which 
has  been  settled  thereby. 

Another  point  is  made  that  the  plaintiffs  have  ratified  the 
contract  and  the  defendant  has  been  in  possession  and  has 
paid  the  plaintiffs  $150  on  account  of  the  rent.  There  is  no 
evidence  of  any  possession  otherwise  than  under  the  lease 
which  was  executed  by  Brown,  and  the  presumption  is  that  it 
was  in  pursuance  thereof  and  not  under  the  plaintiffs.  Nor 
does  the  proof  show  any  payment  of  rent  to  the  plaintiffs. 
The  complaint  alleges  that  no  part  has  been  paid  except  the 
sum  of  $150 ;  and  the  proof  shows  that  a  balance  was  due, 
deducting  this.  It  may,  therefore,  have  been  paid  to  Brown 
and  not  to  plaintiffs,  and  no  presumption  arises  that  it  was  to 
the  plaintiffs.  The  case  of  Briggs  agt.  Partridge  (supra) 
disposes  of  the  question  considered ;  and  if  we  follow  that 
decision,  there  is  no  ground  for  claiming  that  the  plaintiffs 
can  maintain  the  action. 

It  is  also  urged  that  the  plaintiffs  can  maintain  the  action 
under  the  Code  (sec.  Ill)  as  the  real  parties  in  interest.  One 
great  object  of  this  provision  was  to  enable  an  assignee  of  a 
chose  in  action  to  sue  in  his  own  name,  and  it  would  be  placing 
a  construction  upon  this  provision  which  is,  I  think,  unwar- 
ranted to  hold  that  a  sealed  instrument,  executed  by  parties, 
belongs  to  another  without  any  transfer  whatever  by  a  party 
named  therein.  The  parties,  whose  signatures  and  seals  are 
affixed  to  such  an  instrument,  and  who  alone  are  named  therein, 
are  the  real  parties  in  interest,  for  they  only  are  bound  thereby. 
No  right,  therefore,  exists  in  a  stranger  as  against  one  of  them, 
until  there  is  an  assignment  of  the  interest  of  such  party.  It 
is  enough  to  say  that  the  plaintiffs  were  not  lawfully  entitled 
to  the  rent,  under  the  lease,  nor  the  defendant  bound  to  pay 
them  therefor,  until  a  transfer  of  the  lessor's  interest  or  until 
some  recognition  of  the  plaintiffs'  title  thereto  by  the  defend- 
ant, which  does  not  appear  to  have  been  made.  For  any  thing 
which  appears  another  suit  may  have  been  brought  by  Brown 
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to  recover  the  very  same  rent,  and  it  is  not  clear  what  valid 
defense  could  be  interposed  to  such  an  action. 

The  waiver  of  further  testimony  on  the  trial,  by  the  defend- 
ant, did  not,  we  think,  aid  the  plaintiffs'  case.  It  was  accom- 
panied by  a  distinct  statement  of  the  grounds  upon  which  the 
defendant  claimed  that  the  plaintiffs  had  failed  to  make  out  a 
case,  and  that  it  was  not  claimed,  on  the  part  of  the  plaintiffs, 
that  the  premises  described  in  the  complaint  were  let  or 
demised  to  the  defendant,  otherwise  than  by  the  indenture  of 
lease  or  otherwise  occupied  by  him.  This  left  the  case  to  be 
determined  upon  the  lease  as  given  in  evidence,  and  did  not 
warrant  an  inference  that  there  was  other  evidence  to  establish 
the  plaintiffs'  claim. 

It  is  urged  that  it  is  not  essential  to  the  plaintiffs'  right  to 
recover  that  they  should  claim  under  the  lease,  but  as  the  con- 
tract is  not  one  required  to  be  under  seal  or  even  in  writing, 
there  is  no  ground  for  claiming  that  the  principal  can  be 
deprived  of  his  remedy.  It  is  a  complete  answer  to  this  posi- 
tion to  say  that  no  such  question  was  presented  upon  the  trial, 
and  the  plaintiffs  do  not  claim  under  the  lease.  The  complaint 
sets  it  up  and  the  evidence  establishes  its  execution.  Had  the 
plaintiffs  sued  for  use  and  occupation,  claiming  that  Brown, 
as  their  agent,  had  acted  without  authority  in  taking  the  lease 
in  his  own  name,  and  that  it  really  was  made  for  the  plaintiffs' 
benefit,  a  different  case  would  arise.  But  such  is  not  the  fact, 
but  the  claim  of  the  plaintiffs  to  recover  rent  rests  upon  the 
lease  entirely. 

Nor  can  it  be  claimed,  upon  any  valid  ground,  that  the 
question  now  presented  is,  whether  the  lease  is  a  bar,  for  the 
apparent  reason  that  the  plaintiffs  have  made  the  lease  the 
foundation  of  their  right  to  recover  and  claim  under  it,  and 
under  no  other  or  different  agreement. 

Upon  the  trial  the  plaintiffs  proved  by  the  agent,  Brown, 
that  he  was  authorized  orally  to  demise  the  premises  in  the 
complaint  mentioned,  and  that  he  did  so  by  the  instrument  in 
question.  It  was  also  proved  that  the  defendant  entered  upon 
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the  premises  and  occupied  the  same,  and  that  the  amount 
claimed  was  due  thereon.  At  this  stage  of  the  case  the 
defendant's  counsel  claimed  that  the  lease  was  not  the  act 
and  deed  of  the  plaintiffs,  and  that  they  had  no  cause  of  action 
arising  out  of  the  same  against  the  defendant,  no  proof  being 
offered,  and  it  not  being  claimed  that  the  premises  were  let 
otherwise  than  under  the  lease.  The  plaintiffs  made  no 
application  to  amend  the  pleadings,  nor  any  claim  that  a 
recovery  could  be  had  otherwise  than  upon  the  lease.  As  no 
question  was  made  upon  the  trial  as  to  the  authority  of  the 
agent  to  make  the  lease  in  the  form  it  was  executed,  it  cannot 
be  urged  upon  this  appeal  that  the  question  arises  whether 
the  agent  could  cut  off  the  plaintiffs'  rights  or  remedy.  In 
the  absence  of  direct  proof  that  the  agent  exceeded  his  author- 
ity, and  without  the  presentation  of  such  a  question  upon  the 
trial,  it  is  difficult  to  see  upon  what  basis  any  such  claim  rests. 
Even  if,  in  a  suit  brought  for  that  purpose,  where  the  com- 
plaint sets  forth  all  the  facts,  the  acts  of  the  agent,  when  he 
exceeds  his  powers,  may  be  disregarded,  there  is  no  principle 
which  upholds  the  doctrine,  and  no  authority  for  holding,  that 
when  the  action  is  brought  upon  the  instrument  itself,  which 
is  now  alleged  to  have  been  unauthorized,  and  no  proof  given 
of  any  want  of  authority  or  point  made  upon  the  trial  on  the 
subject,  that  the  plaintiff  can  recover.  But  it  is  sufficient  to 
say  that  the  plaintiffs  did  not  seek  relief  upon  any  such 
ground,  either  in  the  complaint  or  upon  the  trial.  If  they 
had  applied  to  amend  the  complaint,  it  would  have  rested 
with  the  court  to  determine  whether  the  amendment  proposed 
was  proper,  and  upon  what  grounds  or  terms,  if  any,  such  an 
application  should  be  granted.  Some  authorities  are  cited  for 
the  purpose  of  upholding  the  position  that  the  deed  may  be 
resorted  to  as  evidence  of  the  terms  of  the  agreement, 
although  it  cannot  be  enforced  as  a  specialty.  Conceding 
that  this  may  be  done,  when  the  action  is  brought  setting 
forth  the  want  of  authority,  we  think  that  such  is  not  the 
case  where  the  complaint  in  the  action  is  founded  entirely 
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upon  the  instrument,  and  the  plaintiffs  upon  the  trial  claimed 
to  recover  solely  by  virtue  thereof.  A  reference  to  some  of 
the  cases  relied  upon  does  not,  I  think,  sustain  the  doctrine 
contended  for,  where  no  issue  is  made  as  to  the  authority  of 
the  agent.  In  Evans  agt.  Wells  (22  -Wend.,  324)  the  action 
was  brought  against  the  makers  of  a  promissory  note,  and  the 
question  involved  was  as  to  the  authority  of  an  agent  to  exe- 
cute a  release  in  his  own  name  to  compromise  the  claim,  and 
the  competency  of  proof  showing  a  ratification  by  parol  and 
an  acceptance  of  the  fruits  of  the  release,  as  well  as  the  effect 
of  the  same.  .It  is  quite  manifest  that  the  testimony  was 
competent,  as  this  distinct  issue  was  presented  upon  the  trial, 
and  while  the  decision  of  the  court  was  entirely  correct3  it  has 
no  application  to  the  case  at  bar.  It  may  be  added  that  the 
case  is  an  authority  against  the  plaintiffs,  as  it  was  held  that 
the  release  was  invalid  as  to  the  principal,  and  could  only  be 
made  binding  by  a  subsequent  ratification.  Haight  agt. 
Lahler  (30  Barb.,  218)  holds  that  a  corporation  is  liable  upon 
its  contract,  although  the  agents  have  affixed  their  own  seals, 
when  the  instrument  on  its  face  purports  to  have  been  exe- 
cuted by  the  corporation,  and  their  acts  were  ratified  by  the 
corporation,  and  it  is  apparent  that  there  was  no  intention  to 
bind  the  agents.  This  was  decided  upon  the  authority  of 
Randall  agt.  Van  Vechten  (19  Johns.,  60),  but  neither  of  these 
cases  affects  the  question  now  considered. 

The  other  cases  cited  do  not  aid  the  plaintiffs'  case,  or  pre- 
sent the  characteristic  features  which  distinguish  the  case  at 
bar.  "We  do  not  deem  it  necessary  to  examine  them  fully ; 
and  it  is  enough  to  say  that  none  of  them  hold  that,  under  cir- 
cumstances like  those  here  presented,  the  principal  can  recover. 
We  find  no  error  on  the  trial,  and  are  of  opinion  that  the 
judgment  must  be  affirmed. 

The  principle  has  long  been  settled  by  authority  that  to 

render  an  instrument  of  this  nature,  signed  by  an  agent  in 

his  own  name,  binding  on  the  principal,  it  must  appear  from 

the  contract  itself  that  it  purports  to  be  made  by  the  princi- 
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pal,  before  it  can  be  considered  as  obligatory  upon  the  prin- 
cipal. See  Squier  agt.  Norris  (1  I>ans.,  282),  where  the 
authorities  are  considered.  This  rule  is  applicable  here ;  and 
it  is  too  late,  we  think,  to  change  a  principle  which  has  so  long 
been  acquiesced  in. 

CHUKCH,  Ch.  J.,  FOLGER,  ANDREWS  and  EARL,  JJ.,  concur. 
RAPALLO,  J.,  reads  for  reversal  and  new  trial,  and  ALLEN,  J., 
concurs. 

Judgment  affirmed. 


SUPREME  COURT. 

THE  HARLEM  SAVINGS    BANK  agt.   ALBERT   MICKELSBURGH 

and  others. 

Mortgage  foreclosure  —  deficiency  arising — how  borne  —  directions  as  to  form 

of  judgment. 

Where  A  conveyed  land  to  B,  subject  to  a  mortgage,  which  B  agreed  to 
pay,  B  afterwards  conveyed  an  undivided  half  of  the  mortgaged  prem- 
ises to  C  who  agreed  to  pay  an  equal  half  part  of  the  mortgage,  subse- 
quently B  conveyed  to  C  the  other  undivided  half  of  the  premises,  but 
in  the  last  conveyance  there  was  no  assumption  by  C  of  any  part  of 
the  mortgage;  the  mortgagee  having  assigned  the  mortgage  to  the 
plaintiff,  and  guaranteed  its  payment,  upon  a  foreclosure  of  the 
mortgage: 

Held,  that  any  deficiency  arising  upon  the  sale  of  the  mortgaged  premises 
should  be  borne  by  the  parties,  as  to  whom  a  question  arose,  as  follows : 
C  was  liable  only  for  one-half  of  any  deficiency  but  in  the  event  of  a 
failure  to  collect  from  him,  the  mortgagee,  who  had  guaranteed  to  the 
plaintiff  the  mortgage,  was  liable  for  the  whole  deficiency. 

Special  Term,  December,  1878. 

THIS  is  an  action  for  the  foreclosure  of  a  mortgage  for 
$6,000,  executed  by  one  Buckley  to  the  defendant  Basford. 
After  the  execution  of  the  mortgage  Buckley  conveyed  the 
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mortgaged  premises  to  one  Miller,  who  assumed  the  payment 
of  the  mortgage. 

Afterwards,  Miller  conveyed  an  undivided  half  of  the 
mortgaged  premises  to  the  defendant,  Mickelsburgh,  who,  by 
the  deed,  agreed  to  pay  an  equal  half  part  of  the  mortgage, 
the  same  being  deducted  from  the  purchase-money. 

Subsequently  Miller  conveyed  to  Mickelsburgh  the  other 
undivided  half  of  the  premises,  subject  to  the  mortgage,  but 
in  this  last  conveyance  there  was  no  assumption  of  the  mort- 
gage or  any  part  thereof  by  Mickelsburgh. 

Basf  ord,  the  mortgagee,  assigned  the  mortgage  to  the  plain- 
tiff, by  the  terms  of  the  assignment  he  guaranteed  its  pay- 
ment and  in  addition  gave  his  collateral  bond  for  the  amount 
thereof. 

The  question  arises  as  to  who,  and  in  what  proportion,  shall 
bear  any  deficiency  which  may  appear  on  the  sale,  there  being 
a  contention  between  Basford  and  Mickelsburgh  as  to  their 
proportions. 

C.  W.  Van  Voorhees,  for  plaintiff. 

Addison  Brown,  for  defendant  Mickelsburgh. 

A..  B.  Tappen*  for  defendant  Basford. 

YAN  YOEST,  J. —  The  question  suggested  by  the  facts  appear- 
ing in  this  case,  and  which  only  has  been  litigated,  and  that 
between  two  of  the  defendants,  Basford  and  Mickelsburgh,  is 
whether  or  not  the  defendant  Mickelsburgh  is  liable  for  the 
whole  deficiency,  up  to  $3,000,  the  one-half  part  of  the 
mortgage,  should  any  arise  on  the  mortgage  sale,  or  for 
only  one-half  of  any  deficiency.  By  the  first  convey- 
ance to  him,  Mickelsburgh  assumed  to  pay  only  one-half  of 
the  mortgage  debt,  one-half  of  the  premises  being  thus  deeded 
to  him.  He  never  increased  his  liability.  The  obligation  of 
Mickelsburgh  inured  to  the  holder  of  the  mortgage,  although 
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the  promise  was  made  to  Miller,  who  was  himself  liable  on 
his  assumption,  to  pay  the  whole  mortgage.  The  holder  of 
the  mortgage  cannot,  however,  enforce  this  liability  of  Mickels- 
burgh beyond  his  engagement  to  Miller.  Basford  had,  how- 
ever, on  his  assignment  of  the  mortgage  to  the  plaintiff, 
guaranteed  its  collection.  Under  this  engagement  he  would 
have  been  solely,  individually  liable  for  the  entire  deficiency, 
was  it  not  for  the  agreement  of  Mickelsburgh  to  pay  one-half 
the  debt.  As  to  this  half,  Mickelsburgh  is  a  principal  debtor 
by  force  of  his  engagement.  Basford,  had  he  continued  to 
hold  the  mortgage,  could  not,  as  against  Mickelsburgh,  have 
enforced  it  beyond  that  amount,  nor  can  the  plaintiff  who  has 
succeeded  to  Basford's  claim.  But,  liable  for  only  one-half 
the  debt,  Mickelsburgh  cannot  be  held  beyond  one-half  of  the 
deficiency,  it  matters  not  what  the  deficiency  may  be,  and 
Basford  the  guarantor  is  liable  for  the  residue.  It  would  be 
inequitable  to  hold  that  Mickelsburgh  who,  when  he  incurred 
the  obligation,  received  a  conveyance  of  only  one-half  of  the 
mortgaged  premises,  should  be  held  individually  for  a  defi- 
ciency arising  on  the  sale  of  the  whole. 

This  would  be  extending  his  liability  beyond  the  terms  of 
his  engagement. 

There  should  be  judgment  of  foreclosure  and  sale,  and  the 
judgment  should  provide  that  in  the  first  instance  the  plain- 
tiff should  have  execution  for  one-half  of  any  deficiency 
against  Mickelsburgh,  and  in  the  event  of  a  failure  to  collect 
from  him,  execution  should  go  against  Basford  therefor,  as 
well  as  for  the  remaining  half,  for  which  he  is  absolutely 
liable. 

There  is  no  reason  why  the  plaintiff  should  not  recover  his 
costs  and  allowance,  nor  any  why  Mickelsburgh  should  have 
costs  against  the  plaintiff. 
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SUPREME  COURT. 
JOHN  WEMPLE,  as  sheriff,  agt.  JOHN  GLAVIN  and  ROGER  HOEAN. 

Jail  limits  —  prisoner  on  the  limits  is  in  the  custody  of  the  sheriff —  Action  "by 
sheriff  against  sureties  on  bond  for  jail  limits,  for  escape  —  Defenses  set  up 
by  sureties. 

A  prisoner  who  has  given  a  bond  for  the  liberties  of  the  jail  is  still  in  the 
keeping  of  the  sheriff.  The  giving  of  a  bail  bond  does  not  take  the 
prisoner  from  the  custody  of  the  sheriff  and  place  him  in  the  keeping 
of  his  bail.  The  giving  of  the  bond  in  effect  simply  enlarges  the  walls 
of  the  prison.  A  person  is  in  prison,  in  legal  contemplation,  when 
within  the  liberties  of  the  prison.  An  escape  from  the  liberties  is  an 
escape  from  the  prison. 

A  sheriff  is  not  responsible  for  an  act  which  an  individual,  who  happens 
to  be  his  deputy,  may  do,  unless  in  the  act  done  the  under  officer  repre- 
sented the  sheriff,  the  ordinary  evidence  of  which,  would  be  either  the 
possession  of  process  intrusted  to  him  for  prosecution,  or  a  special 
authority  to  do  the  particular  act. 

The  right,  however,  of  the  deputy  to  represent  his  superior  officer,  and 
the  consequent  responsibility  of  the  latter  for  the  act  of  the  former,  may 
also  exist  and  be  evidenced,  when  the  deputy  has  neither  a  process  nor 
special  authority,  by  an  appointment  which  makes  him  the  representa- 
tive of  the  sheriff  in  a  certain  line  of  business  to  which  the  act  com1 
plained  of  legitimately  belongs ;  but  to  insure  the  liability  of  the  sheriff, 
one  at  least  of  three  grounds  must  be  proved  —  possession  of  process, 
special  authority  or  general  power  covering  the  particular  thing  done. 

When  a  party  arrested  upon  an  execution  issued  upon  a  judgment  recov- 
ered in  a  civil  action,  gives  a  bond  to  the  sheriff  holding  the  process, 
for  the  liberties  of  the  jail  and  leaves  such  limits  by  the  permission  of 
the  deputy  and  jailor  appointed  by  the  sheriff,  such  permission  of  the 
deputy  and  jailor  is  an  answer  and  defense  to  an  action  brought  by  the 
sheriff  against  the  sureties  upon  such  bond  for  an  escape. 

Albany  Circuit,  January,  1879. 

MOTION  for  judgment  upon  a  special  verdict. 

H.  Smith  and  N.  C.  Moak,  for  plaintiff. 

E.  Countryman  and  J.  II.  Wood,  for  defendants. 
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WESTBROOK,  J.  —  December  20,  1877,  George  Eisinger 
recovered  a  judgment  in  this  court  against  John  Savage,  in 
an  action  for  assault  and  battery,  for  the  sum  of  $2,130.88. 

February  21,  1878,  an  execution  against  the  person  of  the 
defendant  Savage  was  issued  on  such  judgment  and  delivered 
to  the  plaintiff,  as  sheriff  of  Albany  county.  On  March  1st, 
of  the  same  year,  the  plaintiff,  by  his  under  sheriff,  Joslyn 
Nodyne,  arrested  Savage,  who  thereupon  caused  a  bond  for 
the  jail  limits  to  be  executed  by  Glavin  and  Horan,  the  defend- 
ants in  this  action,  to  the  plaintiff,  as  sheriff  of  the  city  and 
county  of  Albany,  whereupon  Savage  was  admitted  to  the 
liberties  of  the  jail. 

April  2,  1878,  Eisinger  brought  an  action  against  the 
plaintiff  (Wemple)  for  the  escape  of  Savage  from  the  jail  lim- 
its. The  defendants  (Glavin  and  Horan)  had  notice  of  the 
action,  but  the  same  was  not  defended,  and  on  the  thirtieth 
day  of  the  same  month  Eisinger  recovered  in  such  action  a 
judgment  against  Wemple  for  $2,168.69. 

The  present  action  is  brought  by  the  plaintiff  against  the 
defendants,  as  sureties  upon  the  bond  given  by  Savage  for  the 
liberties  of  the  jail,  for  the  escape  of  Savage  therefrom. 

On  the  trial  of  the  action  the  defendants  set  up  two 
defenses :  1st.  That  when  the  bond  was  executed  by  the 
defendants  they  were  informed  by  both  the  under  sheriff  and 
the  deputy  sheriff  taking  it,  that  the  legal  effect  of  the  instru- 
ment was,  that  the  defendant  Savage  should  remain  a  faith- 
ful prisoner  within  the  limits  of  said  jail  for  thirty  days  only, 
on  the  faith  of  which  its  obligations  were  assumed ;  and,  2d, 
that  at  the  expiration  of  such  thirty  days,  Savage  left  the 
jail  limits  by  the  express  consent  and  permission  of  Peter  A. 
Crounse,  who  was  a  deputy  sheriff,  and  also  the  keeper  of  the 
jail  appointed  by  the  plaintiff,  upon  Savage  making  and  leav- 
ing with  such  deputy  and  jailor,  as  required  by  him,  an  affi- 
davit to  the  effect  that  he,  Savage,  was  a  married  man,  hav- 
ing a  family  for  which  he  provided,  and  that  he  had  been  a 
prisoner  for  the  space  of  more  than  thirty  days. 
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The  court  propounded  two  questions  for  the  jury  to  answer. 
The  first  involved  the  defense,  which  related  to  the  transac- 
tions at  the  time  the  bond  was  given,  and  the  second  to  the 
alleged  consent  given  by  Crounse  the  deputy  and  jailor,  to 
the  escape  of  Savage.  The  first  question  was  answered  in 
favor  of  the  plaintiff,  and  against  the  defendants,  and  the  sec- 
ond against  the  plaintiff,  and  in  favor  of  the  defendants. 

Upon  the  rendition  by  the  jury  of  their  verdict,  which 
was  simply  in  the  form  of  written  answers  to  the  two  inter- 
rogatories before  stated,  which  were  propounded  in  writing, 
it  was  agreed  that  the  questions  of  law  which  such  answers 
involved  should  be  argued  at  a  subsequent  day,  and  after  hear- 
ing such  argument,  the  court  should  direct  the  entry  of  a 
general  verdict,  as  if  found  by  the  jury,  in  accordance  with 
its  judgment  upon  the  merits  thereof,  the  party  against  whom 
such  decision  was,  to  have  the  benefit  of  an  exception  to  the 
merits  of  the  legal  question  upon  which  such  decision 
depends. 

The  argument  of  counsel  has  been  heard,  and  the  point 
involved  is  this :  When  a  party,  arrested  upon  an  execution 
issued  upon  a  judgment  recovered  in  a  civil  action,  gives  a 
bond  to  the  sheriff  holding  the  process  for  the  liberties  of  the 
jail,  and  leaves  such  limits  by  the  permission  of  the  deputy 
and  jailor  of  the  sheriff,  is  such  permission  of  the  deputy  and 
jailor  an  answer  and  defense  to  an  action  brought  by  the 
sheriff  against  the  sureties  upon  such  bond  for  an  escape  ? 

In  the  discussion  of  the  question  just  stated,  the  following 
facts  must  also  be  borne  in  mind :  Crounse,  the  deputy  and 
jailor,  who  gave  Savage  permission  to  escape,  never  held  the 
process  under  which  the  arrest  was  made ;  neither  had  he  been 
specially  requested  either  by  the  sheriff  or  any  other  person 
to  do  a  single  thing  under  it ;  nor  was  he  present  when  the 
bond  was  taken,  and  Savage  had  never  been,  by  any  specific 
order,  placed  in  his  actual  custody  or  care.  If  Crounse  had 
any  thing  to  do  with  Savage,  either  upon  the  original  arrest, 
the  taking  of  bail,  or  his  care  while  upon  the  limits,  such 
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power  was  conferred  upon  him,  not  by  the  possession  of  any 
process,  not  by  any  special  order,  not  by  any  special  act  actu- 
ally done,  but  only  and  solely  because  he  was  the  deputy  and 
jailor  of  the  plaintiff. 

The  point  which  the  case  presents  is  certainly  an  important 
one,  and  to  my  mind  somewhat  difficult  of  solution.  I  con- 
cede the  rule  to  be,  as  claimed  by  the  counsel  for  the  plain- 
tiff, that  a  sheriff  is  not  responsible  for  an  act  which  an  indi- 
vidual, who  happens  to  be  his  deputy,  may  do,  unless  in  the 
act  done  the  under  officer  represented  the  sheriff,  the  ordinary 
evidence  of  which  would  be  either  the  possession  of  process 
intrusted  to  him  for  prosecution,  or  a  special  authority  to  do 
the  particular  act.  The  right,  however,  of  the  deputy  to 
represent  his  superior  officer,  and  the  consequent  responsi- 
bility of  the  latter  for  the  act  of  the  former,  may  also  exist 
and  be  evidenced,  when  the  deputy  has  neither  a  process  nor 
special  authority,  by  an  appointment  which  makes  him  the 
representative  of  the  sheriff  in  a  certain  line  of  business  to 
which  the  act  complained  of  legitimately  belongs ;  but  to 
insure  the  liability  of  the  sheriff,  one  at  least  of  these  three 
grounds  must  be  proved  —  possession  of  process,  special 
authority,  or  general  power  covering  the  particular  thing 
done. 

Tested  by  this  rule,  if  Crounse  was  only  the  deputy  of  the 
plaintiff,  the  departure  of  Savage  from  the  jail  limits  of 
the  county  of  Albany  by  his  consent  would,  probably,  have 
afforded  no  protection  to  the  defendants.  Crounse  had  not 
arrested  Savage,  nor  did  he  hold  the  process  against  him. 
Neither  had  the  sheriff  given  him  any  special  direction  to 
take  charge  of  Savage,  nor  as  simple  deputy  sheriff  did  he 
have  any  control  of  prisoners  committed.  If,  then,  the 
liability  of  the  plaintiff  for  the  acts  of  Crounse  depended  only 
upon  the  fact  that  the  latter  was  his  deputy,  this  cause  differs 
from  that  of  Hopkins  agt.  Leeds  (Y8  Penn.,  396).  In  that 
case,  the  deputies  who  allowed  the  defendant  in  the  execution 
to  escape,  as  would  seem  from  the  report,  not  only  held  the 
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process,  but  also  acted  under  special  instruction  from  the 
sheriff.  Crounse,  however,  was  not  only  the  deputy  of  the 
plaintiff,  but  was  also  the  keeper  of  the  jail  of  the  county  of 
Albany,  by  the  written  appointment  of  the  sheriff,  and  act- 
ing as  such  ;  and  this  cause,  therefor,  presents  not  only  the 
responsibility  of  the  plaintiff  for  the  acts  of  Crounse,  founded 
upon  the  fact  that  he  was  a  deputy  sheriff,  but  also  that  based 
upon  his  appointment  by  the  plaintiff  to  the  position  of  keeper 
of  the  county  jail.  To  this  point  the  discussion  must  next 
be  directed. 

The  statute  (vol.  1  of  R.  S.,  page  907,  section  235  [6th 
edition]},  after  making  a  special  provision  in  regard  to  the 
city  and  county  of  New  York,  declares :  "  And  the  sheriff 
of  every  other  city  and  county  of  this  state  shall  have  the 
custody  of  the  jails  and  of  the  prisoners  thereof,  and  the 
prisoners  in  the  same.  And  the  sheriffs  respectively  may 
appoint  keepers  of  such  jails  and  prisons,  for  whose  acts  they 
shall  severally  be  responsible." 

By  repeated  adjudications  in  this  state  (Dale  agt.  Moulton 
2  Johnson's  Cases  205-8  ;  Peters  agt.  Henry,  6  Johnson,  121 ; 
Janson  agt.  Hilton,  10  Johnson,  550,  561 ;  Barry  agt.  Man- 
del,  10  Johnson,  563,  583)  the  jail  limits  are  to  be  deemed  a 
part  of  the  jail  itself,  as  much  so  as  if  the  actual  prison  walls 
were  extended  to  the  boundaries  of  such  limits.  From  these 
decisions  it  necessarily  follows,  and  so,  in  fact,  they  expressly 
hold,  that  a  defendant  arrested  upon  execution  issued  upon  a 
civil  judgment,  though  entitled,  on  giving  a  sufficient  bond, 
to  the  liberties  of  the  jail  (6th  edition,  R.  S.,  vol.  3,  page  719, 
section  61)  is,  nevertheless,  still  a  prisoner  and  within  its  jail, 
though  admitted  "  to  the  liberties  "  thereof.  The  condition 
of  the  bond  also  required  to  be  given,  and  given  in  this  case, 
strengthens  the  argument,  which  is,  "  that  he  shall  remain  a 
true  and  faithful  prisoner,  and  shall  not  at  any  time,  or  in 
any  manner,  escape  or  go  without  the  limits  and  boundaries 
of  the  liberties  established  for  the  jail  of  such  county,  until 
discharged  by  due  course  of  law."  As  Savage,  then,  was  a 
VOL.  LVII  15 
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prisoner,  and  within  the  jail  (for  the  limits  are  a  part  of  the 
jail),  who  had  the  care  and  custody  of  him  ?  The  process 
which  held  him  was  in  the  office  of  the  sheriff,  and  though 
Crounse  did  not  have  it  in  his  own  hands,  and  though  he  was 
acting  under  no  special  order,  yet  being  the  keeper  of  the  jail 
of  the  county,  and  of  every  part  of  it,  he  also  necessarily  was 
the  keeper  of  Savage,  who  was  a  prisoner  thereof. 

During  the  trial,  and  upon  the  argument  of  this  cause,  after 
verdict,  I  confess  that  I  did  not  see  how  the  permission  given 
by  Crounse  to  Savage  to  leave  the  jail  limits,  could  avail  the 
defendants  as  a  defense.  The  reasoning  which  led  to  that 
impression,  however,  was  founded  upon  the  rights  and  duties 
devolving  upon  the  former  as  a  deputy  sheriff  only,  and  those 
flowing  from  his  position  as  jailor,  also,  were  overlooked. 
After  my  attention  was  directed  to  the  fact  that  Crounse  was 
the  plaintiff's  keeper  of  the  county  jail,  and,  therefore,  must 
have  been  the  keeper  of  the  defendant  in  the  execution,  as 
one  of  its  inmates,  the  force  of  the  argument,  founded  thereon, 
could  not  be  resisted.  It  is  undoubtedly  unfortunate  for  the 
sheriff  to  lose  so  large  an  amount  as  this  action  involves,  but 
would  it  not  be  equally  unfortunate  for  these  defendants,  if 
they,  in  his  stead,  are  to  be  the  sufferers  ?  Where  should  they 
have  gone  for  information,  at  the  end  of  what  they  supposed 
to  be  the  term  of  Savage's  imprisonment,  but  to  him  in  whose 
custody,  as  keeper  of  the  jail,  the  defendant,  in  the  execution, 
was  ?  If  a  mistake  was  made  in  the  advice  given,  who  should 
bear  its  consequences,  the  party  who  placed  Crounse  in  a 
position  where  his  advice  was  likely  to  be  followed,  or  those 
who  acted  upon  it  ?  In  using  this  argument,  I  am  aware  that 
the  testimony  was  very  conflicting,  and  that  there  may  be 
some  doubt  if  the  weight  of  the  evidence  justifies  the  finding 
of  the  jury.  That  question,  however,  is  not  now  before  me. 
The  jury  have  found,  in  answer  to  a  plain  question  propounded, 
that  the  sheriffs  jailor,  who  in  law  had  the  custody  of  Savage, 
made  the  mistake  of  supposing  that  the  provisions  of  the 
statute,  in  regard  to  the  discharge  of  persons  imprisoned 
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under  civil  process  issued  by  justices  of  the  peace,  were  appli- 
cable to  his  (Savage's)  case,  and  on  compliance  therewith  con- 
sented to  the  discharge  of  the  imprisoned  debtor.  For  this 
act,  the  plaintiff  must  be  held  accountable,  not  only  because 
reason  and  justice  unite  in  declaring  that  a  public  officer 
should  have  no  redress  against  parties  for  an  act  done  by  the 
advice  and  consent  of  a  sub-officer,  placed  by  him  over  them, 
but  also  because  the  statute  under  which  Crounse  held  his 
appointment  as  keeper  of  the  county  jail,  whilst  it  provides 
that  the  sheriffs  of  the  various  counties  of  the  state,  except 
the  city  and  county  of  New  York,  "  shall  have  the  custody  of 
the  jails  and  of  the  prisoners  thereof  and  the  prisoners  in  the 
same, "  and  that  they  "  respectively  may  appoint  keepers  of 
such  jails  and  prisons, "  also  distinctly  declares  the  responsi- 
bility of  the  sheriff  for  the  acts  of  his  keeper,  in  these  plain 
words  :  "  For  whose  [the  keeper's]  acts  they  [the  sheriffs] 
shall  severally  be  responsible." 

In  answer  to  this  argument,  that  after  the  giving  of  a  bond 
for  the  liberties  of  the  jail,  the  defendant  was  still  a  prisoner 
of  or  in  the  jail,  and  as  such  necessarily  in  the  custody  of  the 
sheriff  or  his  jailor,  it  is  said  that  the  force  of  the  bail  bond 
is  overlooked.  It  is  claimed  that  when  a  prisoner  gives  bail 
he  is  taken  from  the  custody  of  the  sheriff  and  given  to  his 
bail,  who  thenceforth  become  his  jailors,  in  place  of  the  sheriff, 
the  latter  no  longer  having  the  keeping  of  the  prisoner,  unless 
he  shall  again  be  surrendered  to  the  sheriff,  in  the  manner 
prescribed  by  statute.  In  support  of  this  proposition  several 
authorities  are  cited,  and  among  others  Nichols  agt.  Ingersoll 
(7  Johns.,  155) ;  Crocker  on  Sheriffs  (sec.  137) ;  1  Wait's  Pr. 
(671) ;  Appleby  agt.  Robinson  (44  £arb.,  316) ;  Holmes  agt. 
Lapsing  (3  Johnson's  Cases,  73) ;  Allen  on  Sheriffs  (132,  213). 

If  the  cases  referred  to  are  examined,  and  their  soundness 
is  not  questioned,  they  will  be  found  to  be  of  a  class  in  which 
the  sheriff's  responsibilities  cease  with  the  perfection  of  bail. 
It  is  not,  however,  a  sound  legal  proposition  that  a  prisoner, 
who  is  given  the  liberties  of  a  jail  upon  the  execution  of  the 
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statute  bond,  is  so  fully  and  completely  committed  to  the 
keeping  of  his  sureties  as  to  relieve  the  sheriff  from  his  cus- 
tody and  the  jail  from  one  of  its  occupants.  In  a  more  limited 
sense,  the  bail  do  have  him  in  keeping,  and  that  position  they 
must  occupy  to  enable  them  to  fulfill  their  contract  with  the 
sheriff,  to  which  allusion  has  already  been  made ;  but  it  is 
likewise  true  that  the  party  who  has  given  bail  is  still,  also,  in 
the  eye  of  the  law,  within  the  prison,  and,  ex  necessitate,  by 
the  words  of  the  statute  already  cited  (1  JR.  S.  [6th  ed.~\,  p.  907, 
sec.  235),  the  sheriff  has  him  in  actual  custody.  All  legisla- 
tion in  regard  to  prisoners  who  have  given  bonds  for  the  jail 
limits,  and  the  liability  of  the  sheriff  for  their  escape,  pro- 
ceeds upon  the  theory  that  the  sheriff  has  them  still  in  charge 
and  in  actual  confinement  (3  R.  S.  [6th  edJ],  pp.  713,  714, 
sees.  18,  19,  20).  The  bond  to  be  given,  as  previously  stated, 
is  conditioned  that  the  party  "  shall  remain  a  true  and  faith- 
ful prisoner"  (3  R.  S.  [6th  ed.~\,p.  719,  sec.  62)  in  that,  which 
is  a  part  of  the  prison  itself,  and,  therefore,  of  the  sheriff, 
both  by  reason  of  the  fact  that  the  statute  makes  that  officer 
the  keeper  "  of  the  prisoners  thereof  and  the  prisoners  in  the 
same "  (1  R.  S.  [6th  ed.~],  p.  907,  sec.  235),  and  the  further 
fact  that  he  is  also  made  liable  for  an  escape  —  a  liability  most 
unjust,  unless  the  escape  is  from  his  immediate  custody. 

All  the  cases,  too,  which  hold  the  prison  limits  to  be  simply 
an  extension  of  the  prison  walls,  some  of  which  are  herein- 
before cited,  recognize  and  establish  the  position  taken  in 
this  opinion,  that  the  prisoner  who  has  given  a  bond  for  the 
liberties  of  the  jail  is  still  in  the  keeping  of  the  sheriff.  Thus 
in  Seymour  agt.  Harvey  (8  Conn.,  63,  on  page  70),  DAGGETT, 
J..,  in  construing  an  instrument  alleged  to  have  been  given 
for  the  liberties  of  the  jail,  and  objected  to  because  the  con- 
dition was  "  if  he  shall  well  and  truly  keep  himself  within  the 
said  prison,"  etc.,  said :  "  The  true  construction,  however,  is, 
that  the  prisoner  was  to  enjoy,  as  the  case  finds  he  did,  the 
liberties  of  the  prison.  It  is  the  settled  doctrine  on  this  sub- 
ject, that  the  liberties  of  the  prison  is  an  extension  or  enlarge- 
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ment  of  the  walls  of  the  prison.  A  person,  therefore,  is  in 
prison,  in  legal  contemplation,  when  within  the  liberties  of 
the  prison.  An  escape  from  the  liberties  is  an  escape  from 
the  prison.  In  this  view  the  objection  vanishes."  In  Dole 
agt.  Moulton  and  others  (2  Johnson's  Cases,  205),  on  pager 
207,  208,  the  court,  per  LANSING,  Ch.  J.,  says  :  "  In  all  cases, 
therefore,  where  the  security  is  offered,  the  walls  of  the  prison, 
according  to  the  ancient  law,  are  enlarged  to  the  extent  of 
the  limits  assigned  by  the  statute ;  and  the  law  concerning 
escapes  must,  without  doubt,  apply  to  the  limits,  in  the  same 
manner  as  it  formerly  applied  to  the  four  walls  of  the  prison 
(2  Term  Rep.,  131).  So  that  the  limits  are  to  be  considered, 
in  such  case,  as  the  prison."  Jansen  agt.  Hilton  (10  Johnson, 
549)  and  Ban*y  agt.  Mandel  (10  Johnson,  563)  maintain  the 
same  doctrine,  but  they  also  go  further,  and  decide,  that  when 
the  prisoner  leaves  the  liberties  of  the  jail  without  the  con- 
sent of  the  sheriff,  the  latter  may  pursue  and  retake  him,  a 
power  which  could  not  exist,  if  the  effect  of  the  bail  bond 
was  to  take  the  prisoner  completely  from  the  custody  of  the 
sheriff  and  place  him  in  the  keeping  of  his  bail,  until  such 
bail  again  surrendered  him  to  the  sheriff,  in  the  manner  pre- 
scribed by  statute. 

The  conclusion,  then,  to  be  drawn  from  the  statutes  and 
the  cases  is  clear.  The  defendant,  in  the  execution,  remained 
within  the  jail  of  the  county  of  Albany.  The  plaintiff,  as 
sheriff,  was  primarily  his  keeper,  and  by  force  of  appointment 
by  the  sheriff,  Crounse,  as  keeper  of  the  jail,  was  immediately 
in  charge. ..  Either  (the  sheriff  or  jailor)  had  power  to  unlock 
the  legal  doors  leading  without  and  beyond  the  prison  limits. 
It  is  true  he  was  committed  to  his  bail  to  be  detained  by  them 
within  the  jail  liberties  as  a  prisoner  of  the  jail  and  of  its 
statute  keepers,  and  to  do  so  they  had  obligated  themselves  to 
the  sheriff,  but  they  did  not  agree  to  keep  him  there  against 
the  acts  and  will  of  the  sheriff,  or  those  of  his  under  officer  in 
charge,  and  when  either  of  them  removed  the  legal  barrier  to 
the  escape  and  opened  the  doors  for  the  departure  of  the 
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prisoner,  as  they  had  full  power  to  do,  the  liability  of  the  bail 
ended. 

If  the  exact  case  before  us  had  never  been  decided,  the 
principles,  upon  which  the  direction  to  enter  a  general  ver- 
dict must  depend,  are  so  well  settled,  that  I  should  still,  for 
the  reasons  stated,  feel  constrained  to  order  one  in  favor  of 
the  defendants.  It  is  true  (to  briefly  recapitulate  the  argu- 
ment) that  when  parties  have  made  a  contract  with  a  sheriff 
for  his  protection,  as  these  defendants  have  done,  they  can- 
not be  released  or  discharged  therefrom  by  the  mere  word  or 
direction  of  an  under  officer,  who  does  not  hold  the  process, 
and  has  been  charged  by  the  sheriff  with  no  duty  under  it. 
In  such  a  case,  the  under  officer  cannot  represent  the  sheriff, 
because  neither  process  nor  order  has  been  given,  and  no 
general  powers,  flowing  from  the  appointment  he  holds,  give 
him  any  right  to  act  in  that  particular  case. 

In  this,  however,  we  have  a  party  who  is  a  prisoner  "  in  " 
the  county  jail  (if  effect  be  given  to  express  adjudications 
holding  that  the  jail  limits  are  a  part  of  the  jail),  and  if  not 
actually  "in"  the  jail,  then  he  was  certainly  (to  use  other 
words  of  the  same  section  of  the  statute)  one  "  of  the  prison- 
ers thereof;  "  and  of  such  jail,  and,  by  necessary  implication, 
of  its  prisoners,  Crounse  was,  by  the  "appointment  of  the 
sheriff,  the  keeper.  Towards  the  imprisoned  debtor,  the 
jailor  (Crounse)  sustained  an  official  relation  as  his  legal  cus- 
todian for  the  sheriff,  whose  personal  representative  he  was. 
It  was  Crounse's  duty  to  inform  the  debtor  and  his  sureties 
what  the  contract,  which  the  latter  made  with  the  sheriff, 
required,  when  it  declared  that  such  debtor  should  "  remain 
a  true  and  faithful  prisoner ; "  or  if  it  was  not  his  duty  to 
inform  them,  it,  certainly,  cannot  be  argued  or  claimed  that 
when  such  representative  of  the  plaintiff,  acting  doubtless 
under  a  mistake,  informed  the  imprisoned  debtor  that  the 
contract  of  the  defendants  had  been  fulfilled,  and  that  he  was 
no  longer  a  prisoner,  and  all  act  upon  the  faith  of  the 
announcement,  that  the  parties  misled  by  the  special  repre- 


NEW  YORK  PRACTICE  REPORTS.  119 

Wemple  agt.  Glavin. 

sentative  of  the  plaintiff  should  suffer  for  such  act  rather  than 
the  man  who  had  clothed  the  mistaken  official  with  the 
authority  which  gave  to  his  direction  all  its  potency  and 
effect  upon  the  minds  of  those  to  whom  it  was  addressed. 
This  case,  however,  is  not  new  in  any  particular,  and  is  pre- 
cisely identical  with  that  of  Huntington  agt.  Williams  and 
others  (3  Connecticut,  427),  to  which  reference  is  now  made. 

The  reporter's  syllabus  of  that  cause  reads  thus :  "  "When 
a  person,  committed  to  prison  on  execution  for  debt,  having 
been  admitted  to  the  liberties  of  the  prison,  on  giving  bond 
to  remain  a  faithful  prisoner,  departed  from  the  liberties,  with 
the  consent  and  approbation  of  the  gaoler,  it  was  held  that  the 
sheriff  could  not  recover  on  the  bond ;  a  prisoner  on  the  limits 
being  in  the  custody  of  the  gaoler,  and  the  acts  of  the  gaoler 
in  relation  to  such  prisoner  being  imputed  to  the  sheriff." 

A  careful  perusal  of  that  case  has  failed  to  discover  any 
point  .of  dissimilarity  between  it  and  the  one  under  considera- 
tion. Like  this,  it  was  an  action  by  the  sheriff  against  the 
sureties  upon  a  bail  bond  given  by  a  prisoner  for  the  liberties 
of  the  jail ;  and  the  defense  was  that  the  escape  was  by  the 
permission  of  the  jailor  appointed  by  the  sheriff.  The  statute 
of  Connecticut  giving  a  sheriff  the  power  to  appoint  a  jailor 
(seepage  430  of  3  Conn.}  was  rio  broader  than  ours,  and  did 
not,  as  ours  does,  by  express  words  declare  the  liability  of  the 
sheriff  for  the  acts  of  the  keeper.  It  nowhere  is  stated  in  the 
report  that  the  key  of  the  actual  prison  door  was  ever  turned 
upon  defendant  in  the  execution  by  the  jailor,  any  more  than 
it  was  upon  Savage  in  this,  and  if  it  had  ever  been  so  turned, 
after  the  release  of  the  prisoner  from  the  walls  of  the  prison 
to  the  liberties  of  the  jail  on  bail,  the  fact  of  actual  confine- 
ment once  would  not  add  to  the  power  and  duties  of  the  jailor 
over  him.  Neither  is  it  stated  that  the  keeper  had  the  pro- 
cess or  had  received  any  special  authority  from  the  sheriff  in 
the  premises.  On  the  contrary,  from  the  argument  of  the 
sheriff's  counsel,  it  would  seem  that  the  keeper  in  that  case 
occupied  the  same  position  towards  the  imprisoned  debtor, 
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that  Crounse  did  towards  Savage  in  this,  for  they  expressly 
say :  "  Stroud  had  no  authority,  except  what  resulted  by 
implication  of  law,  from  his  office  of  gaoler.  There  was  no 
express  delegation  of  power.  The  appointment  was  the  only 
fact  from  which  any  power  could  be  inferred."  This  state- 
ment could  not  have  been  true,  if  the  process  was  in  the 
hands  of  Stroud,  or  if  the  defendant  therein  had  been  specially 
committed  to  his  care.  It  is  true  that  in  the  opinion  of  the 
judge  {page  430)  the  form  of  the  verdict  is  given,  in  which 
it  is  stated,  "  Richard  Stroud  was  keeper  of  the  gaol  by  the 
plaintiff's  appointment,  and  as  such,  'had  the  charge  and 
custody  of  said  Randall '  at  the  time  of  his  escape,"  but  it  is 
also  true  that  the  whole  court,  per  HOSMEE,  Ch.  J.,  said, 
"  Waiving,  however,  the  exclusive  effect  of  this  finding,  and 
admitting  that  Stroud  was  appointed,  in  totidem  verbis,  keeper 
of  the  gaol,  the  consequence  is  irresistible  that  the  gaoler  was 
invested  with  all  the  authority  of  his  principal."  It  is  evi- 
dent from  this  language,  and  the  whole  report  of  the  case, 
that  the  jury  when  they  found  that  Stroud  "  had  the  charge 
and  custody  of  said  Randall  at  the  time  of  his  escape,"  found  it 
not  as  an  independent  fact,  but  as  the  legal  conclusion  result- 
ing from  another  fact,  to  wit,  that  Stroiid  was  the  keeper  of 
the  gaol  by  the  appointment  of  the  sheriff,  and  by  virtue 
thereof,  in  law,  was  to  be  deemed  in  charge  of  the  prisoner. 
The  opinion  reaches  the  conclusion  that  the  sheriff  could  not 
recover  by  precisely  the  same  reasoning  which  has  been  given 
in  this  opinion  as  controlling  my  own  judgment  and  action, 
and  thus  fortifies  and  sustains  not  only  the  result  which  I  have 
reached,  but  the  mental  process  by  which  it  has  been  attained. 
The  clerk  will  ente?  in  this  cause,  as  if  found  by  the  jury, 
a  verdict  in  favor  of  the  defendants.  In  pursuance  of  the 
stipulation  in  open  court,  the  plaintiff,  if  he  makes  a  case  for 
review,  will  be  entitled  to  insert  therein  an  exception  to  the 
order  of  the  court  directing  such  verdict,  such  exception,  how- 
ever, to  be  in  such  form  as  only  to  raise  and  present  the  legal 
question  which  the  opinion  has  discussed. 
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ENOCH  MORGAN'S  SONS'  COMPANY  agt.  BENJAMIN  F.  TROXELL 
and  others. 

Trade-mark — when  injunction  will  be  granted — When  proven  that  the  public 
have  been  deceived — what  damages  will  be  given. 

The  plaintiffs  were  the  manufacturers  and  vendors  of  a  new  article  of  soap, 
put  up  in  the  form  of  a  pressed  cake,  wrapped  in  silver-foil  paper, 
encircled  with  an  ultramarine  blue  colored  paper  band,  printed  in  gold 
letters.  The  defendants  manufactured  a  similar  article,  and  introduced 
it  to  the  market  in  an  original  envelope.  It  did  not  sell,  and  they  there- 
fore enveloped  their  soap  in  a  wrapping  substantially  the  same  as  the 
plaintiffs,  though  having  minute  variations.  Held : 

(1.)  That  an  injunction  will  be  granted,  where  the  differences  between 
the  trade-mark  and  an  infringement  can  be  detected  upon  a  brief  though 
careful  comparison,  if  it  be  apparent  that  the  object  in  putting  up  the 
infringing  article  was  simply  to  gain  custom  by  a  general  resemblance  to 
the  genuine  article. 

(2.)  That,  where  it  is  proven  that  the  public,  asking  for  the  genuine 
article,  in  buying  from  retail  grocers,  are  supplied  with  an  article  in  the 
simulated  wrapping,  and  take  it  without  detecting  the  simulation,  it  is 
sufficiently  proven  that  the  public  have  been  fraudulently  deceived. 

(3.)  That  damages  will  be  given  only  for  such  sales  as  have  taken  place 
after  the  commencement  of  the  action,  where  it  is  shown  that  the  plain- 
tiffs knew  of  the  infringement,  but  took  no  steps  to  arrest  it. 

Special  Term,  February,  1879. 

THIS  was  an  action  for  the  infringement  of  a  trade-mark  of 
"  Sapolio,"  in  the  dress,  or  manner  of  putting  up  the  same 
for  sale.  It  was  referred  to  a  referee,  with  power  to  hear  and 
determine. 

Clarence  A.  Seward  and  John  Henry  Hull,  for  plaintiffs. 
E.  More,  for  defendants. 

J.  S.  BOSWORTH,  Referee.  —  There  are  firmly  settled  rules 
of  law  applicable  to  trade-marks  and  the  infringement  thereof. 
The  difficulty  which  is  encountered  in  new  cases  lies  in  the 
VOL.  LVII  16 
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application  of  these  rules  to  the  facts  presented  for  the  con- 
sideration of  the  court. 

Judge  ALLEN,  in  his  opinion  in  Popham  agt.  Cole  (66 
N.  Y.,  74),  said :  "  The  imitation  of  a  trade-mark,  with  a 
design  to  deceive  the  public,  and  which  is  liable  to  deceive 
them,  and  enable  the  imitator  to  pass  off  his  goods  as  those 
of  him  whose  trade-mark  is  imitated,  is  a  fraud  upon  the 
latter,  and  a  false  representation  to  the  public,  and  the  injured 
party  may  have  relief  to  the  extent  that  the  imitation  is 
deceptive  and  liable  to  mislead.  *  *  The  question 

in  this,  as  in  every  other  case,  is  whether  there  is  such  resem- 
blance between  the  two  as  to  deceive  a  person  using  ordinary 
caution." 

The  same  learned  judge,  in  his  opinion  in  Coleman  agt. 
Crumb  (70  N.  Y.,  578),  said :  "  It  is  an  infraction  of  that 
right  to  print  or  manufacture  or  put  on  the  market  for 
sale  and  sell  for  use  upon  articles  of  merchandise  of  the 
same  kind  as  those  upon  which  it  is  used  by  the  proprietor, 
any  device  or  symbol,  which,  by  its  resemblance  to  the  used 
trade-mark,  will  be  liable  to  deceive  the  public  and  lead  to 
the  purchase  and  use  of  that  which  is  not  the  manufacture 
of  the  proprietor,  believing  it  to  be  his.  It  is  not  necessary 
that  the  symbol,  figure  or  device  used  or  printed  and  sold 
for  use,  should  be  &fac  simile,  a  precise  copy  of  the  original 
trade-mark,  or  so  close  an  imitation  that  the  two  cannot  be 
distinguished  except  by  an  expert,  or  upon  a  critical  examina- 
tion by  one  familiar  with  the  genuine  trade-mark.  If  the 
false  is  only  colorably  different  from  the  true,  if  the  resem- 
blance is  such  as  to  deceive  a  purchaser  of  ordinary  caution, 
or  if  it  is  calculated  to  deceive  the  careless  and  unwary,  and 
thus  to  injure  the  sale  of  the  goods  of  the  proprietor  of  the 
trade-mark,  the  injured  party  is  entitled  to  relief." 

In  Goldman  agt.  Hunt  (122  Mass.,  148)  the  court  said : 
"All  the  authorities  agree  that  the  court  will  not  restrain  a 
defendant  from  the  use  of  a  label  on  the  ground  that  it 
infringes  the  plaintiff's  trade-mark,  unless  the  form  of  the 
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printed  words  and  the  words  themselves  and  the  figures,  lines 
and  devices  are  so  similar  that  any  person,  with  such  reason- 
able care  and  observation  as  the  public  generally  are  capable 
of  using  and  may  be  expected  to  exercise,  would  mistake  one 
for  the  other." 

Whether  there  is  such  a  resemblance  between  the  two  as  to 
deceive  a  purchaser  using  ordinary  caution,  or  whether  that 
resemblance  is  such  as  is  calculated  to  deceive  the  careless  and 
unwary,  or  whether  the  "  figures  and  lines  and  devices  are  so 
similar  that  any  person,  with  reasonable  care  and  observation, 
such  as  people  are  capable  of  using  and  as  people  are  expected 
to  exercise,  would  mistake  one  for  the  other,"  would  seem  to 
be  answered  satisfactorily  by  clear  proof  that  a  person,  desir- 
ing to  obtain  "  Sapolio,"  mistook  for  it  articles  manufactured 
by  the  defendants,  and  bought  and  paid  for  the  latter,  believ- 
ing that  they  were  furnished  with  the  former. 

In  Woolam  agt.  Ratcliff  (1  H.  &  M.,  259)  the  plaintiff  put 
up  bundles  of  silk,  manufactured  by  him,  in  a  particular  form, 
which  the  case  describes,  and  he  used  to  place  under  the  center 
string  a  label  containing  the  following  mark  :  "  St.  A  *##*#  " 
which  represented  "  St.  Albans,"  where  the  plaintiffs  manu- 
factory was  and  which  was  well  known  in  the  trade  as  the 
plaintiff's  trade-mark.  The  defendant,  in  that  suit,  made  up 
a  quantity  of  silk  in  bundles,  in  exact  imitation  of  the  plain- 
tiff 's  bundles,  and  affixed  a  label  exactly  like  that  of  the  plain- 
tiff, except  that  the  mark  "  St.  A  #####"  was  omitted.  The 
chancellor,  Sir  "W.  PAGE  WOOD,  in  his  opinion,  said  :  "  Then 
it  is  said  that  the  plaintiff  has  a  very  striking  mark,  by  which 
any  one  could  be  satisfied  whether  any  particular  goods  were 
supplied  by  the  plaintiff  or  not,  and  we  have  not  attempted 
to  imitate  that  mark,  and  this  would  be  no  answer.  If  I  had 
any  proved  instance  in  which  goods  supplied  by  the  defend- 
ant had  been  actually  sold  as  goods  of  the  plaintiff,  a  case 
which  might  very  well  happen,  at  least,  in  a  foreign  market," 
&c.,  &c.  The  vice-chancellor  deemed  it  established  that  in 
the  English  market  "  St.  A  #####  "  would  have  been  necessary 
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and  sufficient  as  the  indicia  of  the  plaintiff 's  goods,  and  he 
did  not  think  that  in  their  absence  the  goods  could  have  been 
sold  in  England  as  the  plaintiff 's  manufacture,  notwithstanding 
the  circumstances  of  suspicion.  He  concluded  by  saying: 
"  Still,  I  have  no  evidence  that  any  one  has,  in  fact,  been 
deceived.  I  do  not  think  myself  justified  in  holding  that 
such  has  been  the  case." 

The  leading  facts  established  by  the  evidence  in  this  case, 
are,  in  brief,  as  follows : 

The  firm  of  Enoch  Morgan's  Sons  was  engaged  in  business 
in  1861.  The  survivors  of  that  firm  made  an  assignment  of  its 
business  to  the  plaintiffs  in  1869.  Enoch  Morgan's  Sons,  the 
plaintiffs'  predecessors,  manufactured  a  compound  for  clean- 
ing and  scouring,  commonly  called,  "scouring  soap,"  to 
which  they  gave  the  name  of  "  Sapolio."  It  was  in  the  form 
of  a  pressed  and  stamped  cake,  inclosed  in  a  tin-foil  paper  wrap- 
per, encircled  by  an  ultramarine  blue  and  gold  band,  and 
packed  in  a  box  containing  half  a  gross.  On  this  band  were 
printed,  in  gold  letters,  the  words,  "sapolio,  for  cleaning  and 
scouring ; "  and  there  was  upon  the  band,  also,  a  human 
face  reflected  by  a  polished  pan.  This  band  went  around  the 
cake  lengthwise. 

This  was  the  first  scouring  soap  put  up  in  this  form  or 
style,  or  to  which  this  name  was  given,  or  to  which  this 
device  was  affixed.  In  their  advertisements  they  state,  in 
substance,  the  style  in  which  Sapolio  was  put  up. 

In  1872,  William  S.  Troxell,  now  deceased,  manufactured  a 
scouring  soap  which  he  called  "  the  Pride  of  the  Kitchen." 
At  that  time  it  was  made  in  the  form  of  a  thick  paste,  and 
was  put  up  in  tin  boxes.  The  result  of  this  manufacture 
being  unsatisfactory,  Troxell  had  a  conversation  with  one 
Wood,  who  was  then  in  his  employ,  in  respect  to  getting  up 
something  different.  Troxell  bought  a  cake  of  "  Sapolio," 
took  it  to  his  office  and  kept  it  there,  and  finally  came  to  the 
conclusion  that  to  ordinary  observation,  both  on  its  face,  and 
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in  its  appearance,  a  sample  cake  which  Wood  made  was  the 
same  as  "  Sapolio." 

"Wood  procured  one  Bliven  to  engage  with  Troxell  in  the 
manufacture  of  this  scouring  soap.  Bliven  testified  that, 
after  Troxell  had  come  to  terms  with  him,  he  had  conversations 
with  him  as  to  the  manner  of  putting  up  the  soap.  Troxell 
wished  to  make  two  kinds  —  one  like  the  "  Sapolio  "  manu- 
factured by  Enoch  Morgan's  Sons,  and  another  which  he 
called  "  toilet  soap." 

They  commenced  to  manufacture  mineral  soap  and  made 
several  tons  of  it  in  the  form  of  bars,  which  Troxell  attempted 
to  put  upon  the  market.  After  a  few  days,  he  said  to  Bliven, 
"  I  think  it  best  to  put  it  up  in  cakes  as  I  find  objection 
among  the  dealers  to  buy  it  in  bars ;  I  think  we  better  put 
it  up  as  near  the  style  of  Sapolio  as  possible."  He  then  asked 
Bliven  if  he  would  have  the  die  procured,  and  Bliven  told 
him  that  he  would  not  do  so  as  he  thought  it  would  be  an 
infringement  on  the  soap  already  in  the  market ;  Troxell  said 
that  he  would  take  the  responsibility.  Bliven  thereupon  had 
the  die  made,  and  manufactured  several  hundred  weight  of 
soap,  and  put  it  up  tightly  pressed  with  the  die. 

In  the  spring  of  1873,  the  conclusion  was  reached  to  make 
the  soap  in  the  form  of  pressed  cakes  and  the  question  of 
wrapping  them  then  came  up  —  what  should  be  the  style  of 
the  wrapper  ?  Bliven  said,  "  I  told  Troxell  I  did  not  see  the 
utility  of  putting  a  binding  around  it ;  he  suggested  a  red  and 
blue  band,  but  he  wanted  to  get  a  soap  which  he  could  put 
on  the  shelf  beside  '  Sapolio,'  so  that  persons  could  not  see 
the  difference  between  the  two.  Troxell,  in  all  his  conversa- 
tions, seemed  to  desire  to  imitate,  as  closely  as  possible,  '  Sapo- 
lio,' without  making  himself  absolutely  liable.  He  used  that 
language." 

Wood  testified,  substantially,  that  Troxell  said  that  he 
wanted  to  get  up  a  trade-mark  similar  to  the  face  looking  into 
a  pan,  and,  during  the  time  Wood  was  with  him,  produced 
several  sketches  of  a  monkey  looking  at  his  reflected  image 
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in  a  pan.  Troxell  finally  concluded  that  his  device  was  as 
near  as  lie  could  get  it,  and  it  was  subsequently  placed  upon 
the  defendants'  manufacture. 

The  plaintiff  has  proved  that  in  some  thirty  different  stores 
kept  by  retail  grocers,  when  the  article  "  Sapolio  "  was  asked 
for,  "  Pride  of  the  Kitchen  "  was  delivered  to  the  customer 
without  any  explanation.  In  several  of  these  stores  repeated 
occurrences  of  this  character  have  been  proved.  Many  of 
these  witnesses  were  housekeepers,  who  had  used  "  Sapolio  " 
for  years,  and  did  not  know  there  was  such  an  article  as 
"  Pride  of  the  Kitchen  "  in  the  market,  although  they  had 
used  it  so  long.  The  only  things  in  their  recollection  and 
impression  as  to  the  exterior  appearance  of  it  were  the  size 
and  the  form  of  the  cake,  and  its  being  in  a  foil  wrapper  sur- 
rounded by  a  band  of  ultramarine  blue.  They  did  not  have 
in  mind  whether  the  blue  band  went  around  lengthwise,  or 
around  its  sides.  When  "  Pride  of  the  Kitchen  "  was  delivered 
to  them  in  reply  to  a  request  for  "  Sapolio,"  they  did  not  dis- 
cover the  deception  until  they  began  to  use  the  article,  when 
they  discovered,  on  taking  off  the  wrapper  of  the  cake,  that 
it  crumbled,  which  they  had  never  known  "  Sapolio  "  to  do, 
also,  that  it  scratched  articles  which  they  tried  to  clean  and 
polish  with  it. 

Grocers  were  induced  to  do  this  because  they  made  more 
money  on  "  Pride  of  the  Kitchen  "  than  on  "  Sapolio." 

The  defendant  Parshall  purchased  a  half  interest  in  "  Pride 
of  the  Kitchen,"  and  became  partner  with  Troxell  about  July 
1st,  1874,  under  the  firm  name  of  W.  L.  Troxell  &  Co.  Par- 
shall  at  this  time  was  interested  in  the  profits  of  the  firm  of 
H.  K.  &  F.  B.  Thurber,  and  bought  and  held  their  half 
interest.  They  paid  for  this  half  interest.  They  were  capi- 
talists in  business,  making  sales  of  "  Pride  of  the  Kitchen  "  to 
grocers  who  retailed  it.  Afterwards  "W.  L.  Troxell  died,  and 
B.  F.  Troxell,  the  present  defendant,  as  his  administrator,  sold 
the  business  out  to  Parshall,  and  then  bought  a  half  part  in 
his  own  name.  "When  Parshall  became  a  partner,  the  defend- 
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ants'  article  was  put  up  with  bands  of  three  or  four  different 
colors,  orange,  red,  blue  and  green.  The  defendants  after- 
wards discontinued  entirely  the  use  of  all  colors,  except  red 
and  blue,  and  in  1876  they  discontinued  the  use  of  the  red 
band,  and  from  that  time  have  continued  to  use  the  blue  band 
alone.  The  reason  they  assign  for  this  is  that  they  had  used 
up  the  red  paper,  and  were  informed  by  grocers  that  it  faded 
more  than  the  blue ;  that  it  was  more  trouble  to  put  up  soap 
in  that  color  than  in  bands  of  the  first  color ;  but  the  defend- 
ants conceded  that  it  was  no  more  trouble  to  put  the  first 
colored  band  around  their  soap  than  the  one  which  they  have 
latterly  used,  and  I  think  it  clear  on  the  evidence  that  paper 
for  the  band  of  permanent  red  color  could  be  obtained  for 
substantially  the  same  price  as  blue  paper,  and  it  is  evident 
that,  with  a  red  band,  the  manufacture  of  the  defendants 
would  much  less  resemble  "  Sapolio." 

A  careful,  though  brief,  inspection  and  comparison  of  the 
two  styles  of  soap  would  disclose  differences  to  the  eye  in 
the  two  articles. 

On  the  "Sapolio"  the  blue  bands  go  around  the  cake 
lengthwise.  On  "Pride  of  the  Kitchen"  the  blue  band  is 
wider,  and  goes  around  the  sides  of  the  cake.  On  the  latter 
are  printed  the  words  "Troxell's  Pride  of  the  Kitchen  — 
Trademark  —  Soap  for  scouring  and  polishing."  Between 
the  word  "  trade "  and  the  word  "  mark  "  is  the  device  of  a 
monkey  with  his  head  reflected  in  a  pan.  On  the  blue  band, 
which  goes  around  the  cake  of  "Sapolio,"  are  printed  the 
words  "  For  cleaning  and  polishing  —  Manufactured  by  Enoch 
Morgan's  Sons'  Company,  440  West  street."  There  is  also  on 
it  a  device  of  the  human  face  reflected  in  a  pan. 

It  is  very  obvious,  therefore,  that  any  person  who  can  read, 
on  carefully  comparing  the  two,  not  only  could  but  would 
detect  differences  between  the  imprints  upon  the  labels ;  and, 
if  they  could  not  read,  they  would  discover  differences  in  the 
width  of  the  blue  band,  and  that  one  went  around  the  length 
of  it,  and  the  other  around  the  sides  of  it,  yet  it  may  be  true 
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that  as  Sapolio  has  become  well  known  in  the  market,  and  is 
regarded  with  favor,  that  the  defendants  might  believe  that 
their  "  Pride  of  the  Kitchen  "  had  such  a  general  resemblance 
to  "  Sapolio,"  both  in  respect  to  the  size  of  the  cake  and  as  to 
its  dress,  that  any  grocers  who  kept  "  Sapolio  "  could  place  it 
by  "  Pride  of  the  Kitchen  "  and  deliver  it  to  persons  apply- 
ing for  "  Sapolio,"  such  persons  would  not  discover  the  dif- 
ference, and  would  take  it  supposing  that  they  were  receiving 
"  Sapolio." 

It  is  established  by  the  evidence  that  persons  who  bought 
of  grocers,  although  they  called  for  "  Sapolio,"  and  wanted  it, 
on  having  "  Pride  of  the  Kitchen  "  handed  to  them  in  answer 
to  their  application  did  not  discover  the  difference,  but  took 
"  Pride  of  the  Kitchen,"  believing  that  it  was  "  Sapolio." 

The  evidence  tends  strongly  to  the  conclusion  that  "  Pride 
of  the  Kitchen  "  was  put  up  as  it  is  put  up,  after  it  was 
produced  in  the  form  of  a  pressed  cake,  with  a  view  to 
make  it  resemble  "  Sapolio,"  with  the  intent  that  it  might  be, 
and  in  the  expectation  that  it  would  be,  delivered  by  retail 
grocers  for  "  Sapolio,"  and  in  the  belief  that,  as  to  its  general 
resemblance,  such  purchasers  would  not  discern  the  differ- 
ences between  the  two,  and  would  take  one  for  the  other. 
An  effect  has  been  given  to  this  intent.  The  defendants 
have  realized  their  expectations.  There  was  an  intent  on  the 
part  of  the  defendants  to  mislead  the  public,  and  the  public 
has  been  misled,  and  the  plaintiffs  have  been  subjected  to 
loss  and  damage  thereby.  Fraud  and  damage  are  thus 
coupled  together  as  cause  and  effect. 

The  defendants  object  to  the  plaintiffs'  right  to  any  dam- 
ages, on  the  ground  that,  knowing  of  the  defendants  put- 
ting up  "  Pride  of  the  Kitchen,"  they  have  -not  com- 
plained or  objected  to  it  otherwise  than  by  bringing  this 
action.  That,  of  course,  cannot  excuse  the  defendants  from 
putting  up  subsequently  thereto  any  cakes  of  "  Pride  of  the 
Kitchen,"  calculated  to  mislead  the  purchaser,  and  in  fact 
misleading  them.  Enoch  Morgan's  Sons  did  not  anticipate 
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any  result  adverse  to  their  business  from  any  attempt  to 
introduce  "  Pride  of  the  Kitchen,"  so  long  as  it  was  put  up 
with  bands  of  various  colors,  and  was  attempted  to  be  sold 
on  its  merits.  The  defendants  discontinued  the  red  band  in 
October,  1875,  but  this  fact  did  not  become  known  until  in 
the  winter  of  1876  to  the  present  plaintiffs.  They  did  not 
have  any  information  until  the  winter  of  1876-7,  which  led 
them  to  suspect  that  any  such  deception  was  used  to  make  sales 
of  the  "  Pride  of  the  Kitchen."  On  being  satisfied  by  proof 
that  it  was  so  used,  they  pushed  their  inquiries,  and,  when 
they  had  collected  such  evidence  as  they  supposed  would  enable 
them  to  establish  an  intent  on  the  part  of  the  defendants  to 
mislead  the  public,  and  that  the  public  had  been  misled,  they 
commenced  this  suit,  and  about  the  same  time  commenced 
another  action  against  the  manufacturers  of  a  soap  called 
"  Saphia,"  and  notified  others  who  had  put  up  scouring  soap 
in  imitation  of  "  Sapolio."  All  abandoned  voluntarily,  except 
those  who  were  enjoined,  and  these  defendants.  Never- 
theless, Enoch  Morgan's  Sons  could  have  notified  the  defend- 
ants, on  discovering  what  they  had  done  and  were  doing, 
that  the  plaintiffs  objected  to  an  infringement  of  their  rights. 
For  all  practical  purposes,  I  think  the  plaintiffs  must  be  pre- 
sumed to  have  known,  at  and  from  the  time  of  their  purchase, 
what  persons  comprising  the  firm  of  Enoch  Morgan's  Sons' 
Company  knew  in  this  regard  ;  and,  under  the  circumstances, 
though  with  some  hesitation,  I  conclude  that  the  defendants 
shoulfj  not  be  required  to  account  for  sales  made  prior  to  the 
commencement  of  this  action.  An  objection  to  this  conclu- 
sion arises  from  the  fact  that  prior  sales  are  found,  upon  the 
evidence,  to  have  been  effected  by  a  designed  attempt  to 
mislead  the  public,  which  was  successful,  and,  since  the  com- 
mencement of  this  suit,  the  defendants  have  omitted  from 
the  blue  bands  placed  around  the  cake  put  up  the  design  of 
the  monkey  looking  at  and  reflected  from  the  pan.  In  their 
testimony  it  is  alleged  that  they  abandoned  this  device, 
because  they  considered  it  did  not  amount  to  anything,  and 
VOL.  LVII  17 
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did  not  believe  it  had  been  the  means  of  selling  a  cake  of 
soap ;  yet  it  is  declared,  in  words  printed  on  their  blue  band, 
to  be  their  "  trade-mark." 

If  the  conclusions  on  this  subject  are  correct,  it  justifies  the 
opinion  that  "  Sapolio,"  in  the  recollection  and  impression  of 
purchasers,  was  regarded  as  a  cake  of  soap  of  certain  form 
and  size,  and  inclosed  in  a  silver-foil  paper  wrapper,  sur- 
rounded by  an  ultramarine  blue  band,  and  that,  in  ignorance 
of  there  being  other  soap  put  up  in  like  form  and  appear- 
ance, they  would  take,  from  the  grocers  giving  them  "Pride 
of  the  Kitchen,"  in  answer  to  a  call  for  "  Sapolio,"  the  article 
handed  to  them,  without  discovering  that  they  had  not 
received  what  they  asked  for  and  wished  to  purchase. 

It  is  also  possible  that  not  only  careless  and  unwary  pur- 
chasers but  purchasers  of  ordinary  caution,  using  such  care  as 
such  purchasers  ordinarily  exercise,  may  have  been  deceived 
and  received  from  grocers  "  Pride  of  the  Kitchen,"  having 
on  it  a  band  of  orange  red  instead  of  "  Sapolio,"  believing 
that  they  were  receiving  the  latter. 

The  evidence  tends  to  show  that  some  purchasers  were  in 
fact  misled  ;  but  I  give  the  defendants  the  benefit  of  all  doubts 
on  this  question,  and  charge  them  with  only  those  sales  proved 
to  have  been  made  of  soaps  made  by  them  since  the  suit  was 
brought,  and  actually  sold. 

The  amount  thus -sold  appears  to  have  been  1,901  boxes, 
and  I  compute  and  allow  the  damages  thereon  at  $4,752.58, 
for  which  the  plaintiff  is  entitled  to  judgment,  with  relief 
by  injunction  also,  to  the  extent  that  the  imitation  prepared  by 
the  defendants  is  deceptive  and  calculated  to  mislead. 
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K.  Y.  COMMON  PLEAS. 

E.  STANLEY  HALL,  assignee  in  bankruptcy,  agt.  WATERBUET, 
SMITH  &  Co.  and  JOSEPH  PHILLIPS. 

Attachment  —  Liability  of  party  for  acts  and  omissioit,s  of  public  officer. 

Where  an  attachment  is  regularly  issued  in  an  action  to  a  public  officer 
authorized  by  law  to  execute  the  same,  and  the  attachment  is  subse- 
quently dissolved  by  reason  of  the  adjudication  in  bankruptcy  of  the 
debtor  as  a  bankrupt,  and  the  officer  fails,  upon  demand  made  by  the 
assignee  in  bankruptcy,  to  return  all  the  property  attached,  the  party, 
at  whose  instance  the  attachment  was  issued,  is  not  liable  for  such  non- 
delivery. 

The  officer  becomes  the  agent  of  the  party  suing  out  process  only  where 
the  process  is  irregular,  unauthorized  and  void. 

Where  the  process  is  regular  the  party  is  not  liable  for  the  wrongful  or 
negligent  acts  of  a  public  officer,  unless  express  authority  or  ratification 
can  be  shown. 

Trial  Term,  February,  1879. 

MOTION  for  new  trial  by  defendants,  "Waterbury,  Smith 
&Co. 

In  April  1875,  "Waterbury,  Smith  &  Co.,  obtained  an  attach- 
ment in  the  marine  court  against  the  property  of  Henry  L. 
Hewlett,  a  resident  of  New  Jersey,  but  then  engaged  in  busi- 
ness in  New  York  city.  In  May,  1875,  Hewlett  filed  a  vol- 
untary petition  in  bankruptcy,  and  Mr.  Hall,  the  plaintiff, 
was  elected  assignee  of  his  estate.  The  assignee  demanded  a 
return  of  the  property  taken  under  the  attachment  .on  the 
ground  that  the  bankruptcy  proceedings  dissolved  the  attach- 
ment, and  the  attaching  creditors  offering  no  objection,  the 
city  marshal,  to  whom  the  process  of  attachment  had  been 
issued,  was  instructed  to  return  the  property  to  the  assignee, 
which  he  claimed  to  have  done. 

The  assignee,  however,  maintained  that  about  $1,100  worth 
of  property  was  missing  and  sued  "Waterbury,  Smith  &  Co., 
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and  Phillips,  the  city  marshal,  for  the  same.  At  the  trial  a 
verdict  was  rendered  against  all  the  defendants,  and  the  defend- 
ants, "Waterbury,  Smith  &  Co.,  now  move  for  a  new  trial. 

Jacobs  Brothers,  for  motion. 
C.  J.  G.  Hall,  opposed. 

J.  F.  DALY,  J. —  Motion  for  new  trial  by  defendants  "Water- 
bury,  Smith  &  Co. 

A  verdict  was  rendered  against  that  firm  and  Phillips,  a 
city  marshal,  for  $200  damages,  for  failing  to  deliver  to  plain- 
tiff goods  which  had  been  seized  under  an  attachment,  the 
attachment  having  been  dissolved  by  the  operation  ,of  the 
bankruptcy  laws  of  the  United  States  (Sec.  14,  bankruptcy 
act). 

The  question  of  the  liability  of  Waterbury,  Smith  &  Co., 
for  the  non-delivery  of  the  attached  goods,  was  reserved  for 
this  motion.  They  were  the  plaintiffs  in  the  action  in  the 
marine  court  in  which  the  attachment  was  issued. 

The  attachment  was  regular  and  was  properly  issued.  It 
was  dissolved  by  the  operation  of  the  bankrupt  law  and  not 
for  any  defect,  insufficiency  or  irregularity.  It  was  not  void. 

The  plaintiffs  did  not  receive  any  part  of  the  property 
seized,  all  of  which  remained  in  the  custody  of  the  marshal 
until  he  gave  to  plaintiff,  as  assignee  in  bankruptcy,  an  order 
upon  his  storekeeper  for  its  delivery. 

The  plaintiff  took  what  was  so  delivered  but  complained 
that  some  portion  of  what  had  been  seized  was  missing.  He 
contends  that  the  plaintiffs  in  the  attachment  are  responsible 
for  the  missing  portion  on  the  ground  that  the  marshal  was 
their  agent. 

The  officer  becomes  the  agent  of  the  party  suing  out  pro- 
cess only  where  the  process  is  irregular,  unauthorized  and  void 
(Kerr  agt.  Mount,  28  N.  Y.,  659).  But  the  officer  is  in  no 
sense  the  agent  of  the  party  where  the  process  is  authorized 


, 
NEW  YORK  PRACTICE  REPORTS.  133 

Hall  agt.  Waterbury,  Smith  &  Co. 

and  regular  (Raney  agt.  Weed,  3  Sandf.  22.,  5T7).  In  such 
case  the  party  is  not  liable  for  the  wrongful  or  negligent  acts 
of  the  officer  unless  express  authority  or  ratification  can  be 
shown. 

The  authority  from  the  party  to  the  officer,  which  the  law 
implies,  is  "  only  coextensive  with  that  conferred  by  the  war- 
rant and  to  do  only  lawful  acts  pursuant  to  the  process." 
(  Welsh  agt.  Cochran,  63  N.  Y.,  184). 

In  the  warrant  issued  by  the  defendants,  Waterbury,  Smith 
&  Co.,  to  the  defendant  Phillips5  the  marshal,  the  latter  was 
directed  to  "  attach,  and  safely  keep,"  the  property  of  Hewlett, 
the  defendant,  in  the  process.  So  far  as  taking  the  property 
was  concerned  the  marshal  acted  under  his  warrant,  as 
directed,  but  he  was  to  do  more,  "  to  safely  keep  "  the  property 
attached,  and  only  by  keeping  safely,  as  wall  as  taking,  would 
the  marshal  perform  his  duty  and  fulfill  his  instruction. 

If  the  marshal  suffered  any  part  of  the  property  to  be  lost 
or  if  he  converted  any  of  it  to  his  own  use,  he  did  not  obey 
but  disobeyed  the  warrant  and  did  the  opposite  of  that  which 
he  was  commanded. 

For  the  breach  of  his  instructions  and  duty  the  plaintiffs, 
in  a  valid  process,  cannot  be  made  answerable. 

The  dissolution  of  the  attachment  by  operation  of  the 
bankrupt  law  did  not  have  the  effect  of  making  the  attach- 
ing creditors  trespassers  db  initio  (as  in  cases  where  the  attach- 
ment is  vacated  lor  irregularity)  and  they  are  not  to  be  held 
liable  in  such  a  case  as  this  because  of  their  original  direction 
to  the  marshal  to  attach  the  property. 

They  gave  no  direction  to  the  marshal  afterwards  and  had 
no  control  of  the  goods  which  were  in  custody  of  the  officer 
of  the  law.  He  and  his  bondsmen  are  alone  liable  for  his 
official  misconduct  in  converting  a  portion  of  the  goods  he 
was  directed  to  keep. 

The  case  of  Wilson  agt.  Brmkma/n  (2  Nat.  Bktcy.  Regis- 
ter), cited  by  plaintiff's  counsel,  is  not  in  point.  No  question, 
such  as  arises  here,  was  before  the  court.  The  decision  is 
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merely  that  upon  the  dissolution  of  the  attachment  the  sheriff 
and  the  plaintiffs  are  liable  in  an  action  for  the  value  of  the 
goods  taken  where  delivery  thereof  to  the  assignee  in  bank- 
ruptcy is  refused.  There  was  no  refusal  in  this  case.  So  far 
as  was  possible  they  yielded  to  the  claim  of  the  assignee  and 
the  only  goods  not  delivered  were  such  as  the  marshal  had 
lost  or  appropriated  in  violation  of  his  duty  and  contrary  to 
their  direction  in  the  process. 

These  observations  apply  equally  to  any  claim  that  defend- 
ants, "Waterbury,  Smith  &  Co.,  are  liable  under  the  first 
attachment  issued  by  them  which  was  vacated  by  the  special 
term  of  the  marine  court  but  afterwards  reinstated  by  the 
order  of  the  general  term  of  that  court  reversing  this  special 
term  order.  For  the  reasons  stated  on  the  trial,  I  held  the 
attachment  to  be  valid  and  regular. 

A  new  trial  should  be  granted  defendants  "Waterbury, 
Smith  &  Co. 

Costs  to  abide  event. 


COUET  OF  APPEALS. 

THE  BOAED  OF  SUPERVISORS  OF  SARATOGA  COUNTY,  appellant, 
agt.  ELLA  DEYOE,  impleaded,  &c.,  respondent. 

Interpleader — what  facts  necessary  to  sustain  —  Bill  quia  timet —  Bill  to 
prevent  a  multiplicity  of  suits, 

Where  a  large  number  of  claims  are  made  against  a  party  growing  out  of 
transactions  of  the  same  nature,  a  part  of  which  are  valid,  and  a  part 
void,  an  action  in  the  nature  of  a  bill  of  peace  will  lie  against  all  par- 
ties to  prevent  a  multiplicity  of  suits. 

So,  held,  where  a  county  treasurer  was  authorized  to  borrow  $20,800, 
upon  notes  for  the  benefit  of  the  county,  and  he  issued  $138,000,  refer- 
ring to  the  same  resolution  for  authority. 

Although  the  questions  are  new  and  the  case  is  anomalous,  the  court  will 
sustain  an  action  in  equity  when  the  principles  of  equity  require  it 
should  be  done  to  avoid  great  expense  and  a  multiplicity  of  suits. 
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Such  an  action  is  proper  when  matters  are  so  entangled  that  the  party  is 
liable  to  a  double  recovery  against  him  for  the  valid  debt  (Reversing 
8.  G.,  15  Hun,  526). 

May,  1878. 

THIS  is  an  appeal  from  a  judgment  of  the  general  term, 
third  department,  affirming  a  judgment  dismissing  the  com- 
plaint. This  action  is  commenced  on  the  equity  side  of  the 
court  for  the  purpose  of  bringing  to  a  speedy  determination, 
by  one  suit,  a  litigation,  which  will  otherwise  last  many  years, 
with  great  expense.  It  is  conceded  that  thirty-one  of  the 
defendants  have  commenced  separate  actions  against  the 
board  of  supervisors.  It  is  also  conceded  that  the  other 
twenty-four  defendants  intend  to  bring  actions  upon  the  same 
class  of  notes.  It  is  conceded  that  $138,631  in  notes  have 
been  issued  by  the  county  treasurer,  of  which  amount  only 
$20,800  are  valid.  Notwithstanding  equity  and  economy 
would  seem  to  concur  that  it  would  be  wise  to  end  the  litiga- 
tion by  one  suit,  where  it  is  conceded  justice  can  be  done  to 
all  parties  with  the  least  expense,  the  special  term  sustained 
a  demurrer  to  the  complaint,  and  held  that  such  an  action 
cannot  be  maintained.  Judgment  was  entered  on  that  decis- 
ion, and  that  judgment  was  affirmed  at  the  general  term. 

E.  F.  Bullard,  for  plaintiif,  appellant. 

I.  This  action  can  be  maintained  upon  well  settled  princi- 
ples laid  down  in  equity  cases,  as  a  bill  in  the  nature  of  a  bill 
of  interpleader  (Schuyler  agt.  Pelissier,  3  Ed.  Ch.,  191, 192). 
In  Shaw  agt.  Coster  (8  Paige,  339,  at  page  345),  chancellor 
WALWORTH  says :  "  The  complaint  must  also  show  that  he  is 
in  the  situation  of  a  mere  stakeholder  having  no  personal 
interest  in  the  controversy  between  the  defendants,  and  that 
their  respective  claims  against  him  are  of  the  same  nature 
or  character "  (2  Story's  Eq.,  sec.  812  ;  Story's  Eq.  PL,  sees. 
294,  297).  The  defendant's  claims  in  the  case  at  bar  are  of 
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the  same  nature  and  character  as  stated  by  the  chancellor  in 
the  case  of  Shaw  agt.  Coster  (supra).  There  is  but  one  fund 
of  $20,800,  which  the  county  is  ready  to  divide  between  the 
rightful  owners.  There  is  but  one  debt  of  $20,800,  which 
the  county  is  ready  to  pay  to  the  proper  parties  as  soon  as 
they  can  be  ascertained.  The  cases  cited  by  the  defendant's 
counsel  do  not  sustain  the  defense. 

II.  This  suit  can  properly  be  sustained  as  a  bill  quid  timet. 
The  following  quotations  from  the  able  opinion  of  judge 
COMSTOCK,  in  the  court  of  appeals,  in  the  case  of  The  N~.  Y. 
andN.  H.  R.  E.  Co.  agt.  Schuyler  and  others  (17  N.  Y.,  592), 
fully  sustains  the  propriety  of  the  action  at  bar :  At  page  599 
the  court  says :  "  If  the  corporation  rejected  the  claims  of  those 
who  held  the  false  certificates,  it  became  at  once  exposed  not 
merely  to  one,  but  to  a  multiplicity  of  suits,  involving  as  we 
have  seen,  questions  of  no  inconsiderable  difficulty.  In  these 
circumstances  its  right  of  resort  to  a  court  of  equity  in  order 
to  have  the  spurious  certificates  canceled  and  annulled,  does 
not  admit  of  a  doubt."  "  There  is  no  head  of  equity  jurisdic- 
tion more  firmly  established  than  that  which  embraces  the 
cancellation  of,  instruments,  which  are  capable  of  a  vexatious 
use,  after  the  means  of  defense  at  law  may  become  impaired 
or  lost"  (Page  600).  When  that  case  was  last  before  the 
court  of  appeals  (34  N.  Y.,  31),  the  principles  above  laid 
down  are  not  overruled,  but  are  approved  by  DAVIS,  J.,  at 
page  45,  where  he  says :  "  The  number  of  parties,  etc.,  and 
the  multiplicity  of  suits  will  sometimes  justify  a  resort  to  a 
court  of  equity,  when  the  subject  is  not  at  all  of  an  equitable 
character.  As  early  as  1723,  lord  MACCLESFIELD,  as  chancel- 
lor, decreed  that  a  policy  of  insurance  be  canceled  which 
was  obtained  by  fraud,  although  there  was  a  complete  defense 
at  law  (De  Costa  agt.  Scandret,  2  Piere  Williams,  170). 
These  cases  are  all  cited  and  approved  by  the  court  of 
appeals  in  the  late  case  of  Me  Henry  agt.  Hazard  (45  N.  Y., 
580).  That  was  a  bill  to  order  a  written  contract  given  to  one 
Thompson,  to  be  canceled,  'upon  which  two  actions  had  been 
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commenced  by  different  assignees  of  Thompson.  ANDREWS,  J ., 
says :  "  The  power  of  a  court  of  equity  to  compel  the  surrender 
of  deeds,  &c.,  obtained  by  fraud,  or  held  for  inequitable  or 
unconscientious  purposes,  is  undoubted."  Bailey  agt.  Briggs 
(56  N.  Y.,  407),  cited  by  the  defendants  and  relied  on  by  the 
courts  below,  was  an  action  to  construe  a  single  clause  in  a  will, 
and  was  not  brought  by  the  executor.  At  page  416,  the 
court,  FOLGEE,  J.,  says :  "  Nor  is  it  a  bill  of  peace  ;  there  is  not 
a  great  number  of  person  interested  in  the  questions  in  dis- 
pute. Nor  is  the  action  necessary  to  prevent  a  multiplicity 
of  actions."  The  rights  of  the  parties  rest  entirely  in  the 
construction  which  the  law  will  place  upon  a  paragraph  in  a 
written  instrument,  and  the  true  meaning  of  which  can 
readily  be  pronounced  by  a  court  of  law.  The  court  below 
cites  The  T</w7t  of  Venice  agt,  Woodru/j  &c.  (62  N.  T.,  462). 
That  case  is  unlike  the  case  at  bar.  In  that  case  none  of  the 
bonds  in  question  were  valid.  They  were  all  void,  and  the 
plaintiff  had  a  perfect  defense  at  law  at  all  times,  and  the  claim- 
ant could  not  recover  upon  presenting  and  proving  the  bonds. 
They  must  go  further,  and  show  affirmative  authority,  which, 
it  was  conceded,  did  not  exist,  whereas,  in  the  case  at  bar  part 
of  the  notes  are  valid  and  part  are  invalid,  and  it  is  a  mixed 
and  complicated  question  of  fact  to  select  the  good  from  the 
bad,  which  can  only  be  done  by  hearing  the  special  facts 
applying  to  each  and  every  case.  It  will  require  a  trial  in 
the  nature  of  taking  an  account  of  the  dealings  in  each  case. 
In  Marsh  agt.  City  of  Brooklyn  (59  N.  T.,  280),  the  court, 
FOLGER,  J.,  says  :  "  Equity  may  be  invoked  when  the  claim  or 
lien  appears  to  be  valid  on  its  face,  and  when  the  defect  can 
only  be  made  to  appear  by  extrinsic  evidence,  which  will  not 
necessarily  appear  in  proceedings  by  the  claimant  to  enforce 
the  lien."  The  case  at  bar  comes  within  this  rule.  The 
claimants  would  prove  the  resolution  authorizing  the  treasurer 
to  borrow  the  $8,000  and  prove  the  note,  which  would  make 
a  prima  facie  case.  To  defeat  such  action  the  board  of 
supervisors  must  prove  by  other  claimants  that  they  had,  prior 
VOL.  LVII  18 
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to  that  date,  loaned  the  full  $8,000  to  the  treasurer,  and  thus 
have  exhausted  his  power.  An  account  must  thus  be  taken 
of  the  monevs  advanced.  The  plaintiff  might  then  reply  that 
it  did  not  appear  but  that  his  money  was  used  to  pay  a  part 
of  the  $12,800  which  the  treasurer  was  authorized  to  renew 
or  extend.  This  would  compel  the  board  to  swear  each  of 
the  fifty-five  defendants  to  prove  which  money  was  used  for 
that  purpose.  The  court  will  see  at  once  that  questions  would 
arise  upon  complicated  accounts  that  a  jury  could  not  well 
determine  unless  they  were  allowed  to  employ  bookkeepers, 
and  take  the  books,  vouchers  and  evidence  to  go  through  the 
account.  In  Sickles  agt.  Richardson,  &c.  (6  Weekly  Dig., 
2T3),  the  action  was  sustained  by  stockholders  to  have  railroad 
bonds  declared  invalid.  Quest  agt.  The  City  of  Brooklyn 
(69  N.  Y.,  506),  reported  since  the  decision  of  the  court 
below,  does  not  question  the  Schuyler  case  or  the  Hazard 
case,  before  cited,  and  CHUKCH,  Ch.  J.,  at  page  514,  quotes 
and  approves  the  case  of  Marsh  agt.  The  City  of  Brooklyn, 
above  cited.  After  stating,  as  a  general  rule,  that  courts  will 
not  interfere  to  set  aside  a  void  assessment  or  tax  title,  at 
page  513,  he  adds :  "  There  are  recognized  exceptions  to  this 
rule,  but  they  are  restricted  within  defined  and  established 
rules.  These  exceptions  are  :  1.  To  prevent  a  multiplicity  of 
actions.  2.  To  remove  a  cloud  from  the  title."  The  judge 
says :  "  It  does  not  appear  that  any  other  action  will  be  pre- 
vented." In  that  respect  it  was  different  from  the  case  at 
bar.  The  latter  does  come  within  the  exception.  Townsend 
agt.  The  City  of  Brooklyn  (reported  7  Weekly  Dig.,  9)  con- 
tained the  averments  necessary  to  give  the  court  jurisdiction 
in  equity,  by  averring  that  evidence  aliunde  would  be  neces- 
sary to  show  the  irregularities. 

III.  This  action  is  eminently  proper  as  a  bill  of  peace  to 
prevent  a  multiplicity  of  suits.  "  Courts  of  equity  can  bring 
before  them  ah1  parties  interested  in  the  subject-matter,  and 
adjust  the  rights  of  all,  however  numerous "  (1  Story's  Eq. 
Jurisprudence,  sec.  25).  Lord  REDESDALE  says  :  "  The  juris- 
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diction  of  a  court  of  equity  is  to  be  exercised  in  ten  cases  (8), 
to  put  a  bound  to  vexatious  and  oppressive  litigation,  and  to 
prevent  multiplicity  of  suits  "  (1  Story's  Eq.  Jurisprudence, 
sec.  32).  The  New  York  md  N.  IL  R.  E.  Co.  agt.  Schuy- 
ler  and  others  (17  JV.  Y.,  592),  fully  sustains  the  propriety  of 
the  action  at  bar.  "  Whenever  those  facts  did  justify  such 
resort,  a  court  of  equity  would  fully  dispose  of  all  the  rights 
and  questions  springing  out  of  the  subject-matter  of  the  suit 
as  to  every  party,  however  multitudinous  or  complicated  they 
might  be."  The  case  at  bar  contains  all  the  special  circum- 
stances which  sustained  the  bill  in  that  case.  "  The  general 
doctrine  of  public  policy,  which,  in  some  form  or  other,  may 
be  found  in  the  jurisprudence  of  every  civilized  country,  is, 
that  an  end  ought  to  be  put  to  litigation,  and  above  all,  to 
fruitless  litigation  "  (  Willard's  Eq.  Jur.,  323  {Potter's  ed.~\). 
"  The  obvious  ground  of  the  jurisdiction  of  courts  of  equity 
in  cases  of  this  sort  (bill  of  peace),  is  to  suppress  useless  liti- 
gation, and  to  prevent  multiplicity  of  suits  "  (  Willard's  Eq. 
Jur.,  323  [Potter's  ed.~\).  "  To  entitle  a  party  to  maintain  a 
bill  of  peace,  it  must  be  clear  that  there  is  a  right  claimed 
which  affects  several  persons,  and  that  a  suitable  number  of 
parties  in  interest  are  brought  before  the  court"  (Cowper&gt. 
Clerk,  3  P.  Williams,  157;  Alexander  agt.  Pendleton,  8 
Cranch,  468).  The  case  of  The  Mayor  of  York  agt.  Pil- 
Icingston  (1  Atkins,  282),  decided  by  lord  HAEDWICK  in  1737, 
was  an  action  to  quiet  the  plaintiffs  in  a  right  of  fishery  in 
the  River  Ouse,  of  which  they  claimed  the  sole  fishery  for  a 
large  tract,  against  five  lords  who  claimed  several  rights,  &c. 
This  case  was  cited  and  approved  by  the  same  chancellor,  in 
Lord  Tenhani  agt.  Herbert  (2  Atkins,  483).  In  that  case 
there  were  but  two  defendants,  but  the  court  say,  in  regard 
to  the  former  case,  "and  as  this  large  jurisdiction  (fishery) 
entangled  the  complainants  with  different  lords  of  manors,  it 
would  have  been  endless  for  the  corporation  to  have  brought 
actions  at  law."  In  Hanson  agt.  Gardner  (7  Vesey  Ch.,  310), 
lord  ELDON,  chancellor  in  1802,  says  of  these  two  cases :  "  The 
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principle  as  to  the  multiplicity  of  suits  is  very  clearly  stated 
in  those  cases,  that  there  would  be  no  end  of  bringing  actions 
of  trespass."  This  last  case  cited  and  approved  (2  Story  Eq., 
sec.  854).  A  bill  of  peace  "  may  be  resorted  to  where  one 
defends  a  right  against  many,  or  where  many  claim  a  right 
against  one.  In  such  cases  courts  of  equity  interpose  in  order 
to  prevent  multiplicity  of  suits ; "  citing  Ware  agt.  Horwood 
(14  Vesey,  28),  decided  in  1807.  The  question  was:  "1st. 
Whether  this  court  can  give  relief  upon  instruments  declared 
void  at  law,  under  the  annuity  act."  Hodges  agt.  Griggs  (21 
Vt.,  280)  lays  down  this  rule  in  sustaining  a  bill  of  peace  by 
the  holder  of  a  note  given  for  a  part  of  the  purchase-money 
of  a  farm  which  was  to  become  void  in  case  an  attachment 
levied  upon  the  land  should  be  held  a  valid  lien.  The  prin- 
ciples above  laid  down,  and  most  of  the  cases  cited,  were 
approved  by  the  commission  of  appeals  in  the  case  of  The 
Third  Avenue  Railroad  Co.  agt.  Mayor,  c&c.,  of  New  York 
(54  N.  Y.,  159).  In  that  action  in  equity,  seventy-six  suits 
were  restrained  by  injunction  and  one  allowed  to  proceed,  to 
avoid  a  multiplicity  of  suits.  The  court  could,  with  pro- 
priety, have  went  further  and  enjoined  all  of  the  suits  and 
determined  the  legal  question  in  that  action.  The  Constitu- 
tion of  1847  and  the  Code  of  1848,  in  the  most  emphatic 
manner,  condemned  and  abrogated  the  old  rules  and  practice 
which  would  turn  a  party  out  of  court  because  he  was  in  the 
wrong  forum,  or  had  given  a  wrong  definition  to  the  remedy 
he  was  entitled  to.  1st.  The  bill  of  discovery  is  entirely 
superseded  by  the  right  to  examine  the  party  before  trial  in 
any  action,  legal  or  equitable.  2d.  If  a  party  has  brought  an 
equitable  action,  his  rights  can  be  fully  determined  in  that 
action  without  first  sending  him  back  to  a  court  of  law  to  test 
his  title,  as  held  in  West  agt.  Mayor  (10  Paige,  540).  The 
general  term  concedes  that  it  would  be  a  convenience,  but 
did  not  discover  it  could  be  done,  as  settled  by  this  court,  in 
Corning  agt.  Troy  Iron  and  Nail  Factory  (40  N.  Y.,  191). 
In  that  case  it  was  held  that,  since  the  Code,  it  was  not  neces- 
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sary  for  a  party  to  bring  an  action  at  law  to  establish  his  right 
before  he  could  resort  to  equity  for  relief.  As  the  same 
court  has  full  jurisdiction  in  both  cases,  a  complete  remedy 
can  be  given  in  one  action. 

IV.  This  action  should  be  sustained  upon  broad  principles 
of  equity,  even  if  no  precedent  could  be  found.  "Equity 
may  be  defined  natural  right  or  justice,  as  addressed  to  the 
conscience,  independent  of  express  or  positive  law ;  a  system 
of  jurisprudence  the  object  of  which  is  to  render  the  admin- 
istration of  justice  more  complete,  either  by  the  application 
of  rules  to  cases  not  provided  for  by  positive  law  * 
or  by  adopting  remedies  more  exactly  to  the  exigencies  of 
particular  cases  "  (Burrill  Law  Diet.,  tit.  Equity  ;  3  Black- 
stone  Com.,  429).  "Every  system  of  laws  must  necessarily  be 
defective,  and  cases  must  occur  to  which  the  antecedent  rules 
cannot  be  applied  without  injustice,  or  to  which  they  can- 
not be  applied  at  all "  (1  Story's  Eq.  Jur.,  sec.  7).  "  The 
matters  of  which  equity  holdeth  cognizance  in  its  absolute 
power  are  such  as  are  not  remediable  at  law,  and  of  them  the 
sorts  may  be  said  to  be  as  infinite  almost  as  the  different  affairs 
conversant  in  human  life  "  (1  Story's  Eq.  Jur.,  sec.  8).  Bar- 
low says  :  "  And  thus,  in  chancery,  every  particular  case 
stands  upon  its  own  circumstances,  and  although  the  common 
law  will  not  decree  against  the  general  rule  of  law,  yet  chan- 
cery doth,  so  as  the  example,  introduce  not  a  general  mis- 
chief" (1  Story's  Eq.  Jur.,  sec.  10).  The  courts  are  yearly 
making  new  precedents  to  meet  the  demands  of  an  advancing 
civilization.  If  no  fraud  in  all  respects  like  this  has  been 
heretofore  committed,  of  course  there  would  be  no  precedent 
to  follow.  It  is  conceded  that  the  plaintiff  is  uncertain  who 
are  the  rightful  owners  of  said  debt,  or  how  much  of  the  same 
is  due  to  either  defendant,  and  with  due  diligence  has  not 
been  able  to  ascertain  the  same.  To  look  at  the  case  as  a 
practical  question,  as  it  will  arise  on  the  trial  of  the  common 
law  actions,  if  they  shall  be  allowed  to  proceed :  First.  The 
single  plaintiff  will  present  the  resolution  and  prove  his  note, 
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and  then  the  onus  will  be  thrown  upon  the  county  to  prove, 
by  extrinsic  evidence,  that  the  full  power  to  issue  had  been 
exhausted  before  the  issue  of  the  note  on  trial.  If  that  note 
was  not  issued  until  August,  the  proving  of  the  issuing  of 
the  $50,000,  dated  February  fifteen,  would  not  show  the 
power  exhausted,  because  it  would  not  appear  that  the  county 
had  obtained  a  single  dollar  on  these  notes.  If  the  holders  of 
those  notes  are  called,  it  may  turn  out  that  they  were  mere 
renewals  of  void  notes,  held  by  the  same  parties.  If  the 
plaintiff  in  the  first  suit  succeeds  and  recovers  a  verdict  on 
the  ground  that  his  was  a  part  of  the  $20,800  valid  debt,  the 
tenth  plaintiff  will  not  be  estopped  by  that  verdict,  but  he 
may  come  in  and  show  that  the  parties  were  mistaken,  and 
that  his  note  was  one  of  the  valid  ones,  and  a  part  of  the 
$20,800. 

V.  The  notes  issued  by  Mann  in  excess  of  the  $20,800 
authorized,  are  not  valid  against  the  county.  It  is  conceded 
that  this  court  must  determine  that  question  upon  the  facts 
stated  in  the  complaint  (Lange  agt.  Benedict,  18  Albany 
Law  Journal,  12). 

YI.  Even  courts  of  equity  have  at  times  assumed  to  limit 
their  jurisdiction  by  fixed  rules  and  special  definitions.  Hence 
we  have  bills  of  interpleader,  discovery,  of  peace,  quia  timet 
and  account.  But  the  experience  of  mankind  has,  from  time 
to  time,  compelled  the  courts  to  enlarge  their  precedents  in 
order  to  prevent  a  failure  of  justice.  Hence,  actions  were 
sustained  in  the  nature  of  a  bill  of  interpleader.  The  action 
at  bar  contains  some  characteristics  which  bring  it  within 
each  of  the  above  definitions.  Bills  were  finally  sustained  to 
prevent  a  confusion  of  boundaries  (2  Story's  Eq.,  sec.  860). 
No  harm  can  arise  from  the  trial  and  determination  of  this 
action.  If  a  judge  desires  to  decide  wrong  he  can  always  find 
an  excuse  j  if  he  desires  to  do  right  he  can  always  find  power. 
If  the  defendants  are  compelled  to  answer,  and  upon  hearing 
the  whole  evidence,  the  court  should  hold  that  the  county  is 
liable  for  all  of  the  notes,  judgment  would  pass  against  this 
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plaintiff,  and  the  litigation  would  end.  If  the  court  shall 
hold  that  the  county  is  only  liable  for  the  $20,800,  then  the 
defendants  among  themselves  could  have  it  decided  which 
were  the  rightful  owners  of  the  fund.  In  either  aspect  of 
the  case,  all  parties  would  be  saved  great  expense,  a  long 
litigation  would  be  avoided,  and  the  example  "would  not 
introduce  a  general  mischief" 

Neary  &  Martin,  for  defendants,  respondents. 

AITOREWS,  J. —  This  is  an  appeal  from  the  judgment  of  the 
general  term  affirming  the  judgment  of  the  special  term,  sus- 
taining the  demurrer  of  the  defendant,  Ella  Deyoe,  to  the 
plaintiffs  complaint. 

The  complaint  shows  that  each  one  of  the  fifty-three 
defendants  is  the  holder  of  one  or  more  notes,  purporting  to 
be  the  notes  of  the  county  of  Saratoga,  issued  by  Henry  A. 
Mann,  county  treasurer,  in  1875,  and  signed  by  him  in  his 
official  character,  and  which  amount  in  the  aggregate,  to 
$138,631. 

The  notes  on  their  face  refer  to  a  resolution  of  the  board 
of  supervisors  passed  in  November,  1874,  as  the  authority 
under  which  they  were  issued.  The  board  of  supervisors  in 
that  month,  by  resolution,  directed  the  county  treasurer  to 
procure  an  extension  of  a  county  debt  of  $12,800.44,  matur- 
ing on  or  before  February  12,  1875,  and  by  another  resolution 
authorized  the  treasurer  to  borrow  on  the  credit  of  the  county 
the  sum  of  $8,000,  payable  in  one  year  with  interest. 

The  resolution  last  referred  to  was  the  only  authority  given 
by  the  supervisors  to  the  treasurer  to  borrow  any  money  on 
the  credit  of  the  county.  The  treasurer,  pretending  to  act 
under  the  authority  of  this  resolution,  on  the  15th  day  of 
February,  1875,  issued  notes  dated  on  that  day  to  an  amount 
exceeding  $50,000,  and  from  time  to  time  during  that  year 
issued  other,  notes,  making  seventy-three  in  all  of  the  aggre- 
gate amount  before  stated. 
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From  the  avails  of  these  notes  the  treasurer  paid  the  debt 
of  $12,800.44. 

The  complaint  charges  and  the  defendant,  by  her  demurrer, 
admits  that  the  notes  are  not  valid  or  legal  debts  against  the 
county,  except  to  the  extent  of  $20,800.44,  and  to  this  extent 
the  complaint  concedes  that  the  county  is  liable  thereon. 
Prior  to  the  commencement  of  this  action  thirty-one  of  the 
defendants  had  brought  separate  suits  against  the  county,  to 
recover  on  the  notes  held  by  them  respectively,  and  the  com- 
plaint charges  that  the  other  defendants  in  like  manner  intend 
to  commence  suits  on  their  claims. 

In  addition  to  the  facts  above  stated  the  complaint  alleges 
that  the  plaintiff  is  uncertain  and  with  due  diligence  has  been 
unable  to  ascertain  who  are  the  rightful  owners  of  the  debts, 
owing  by  the  county,  or  how  much  of  the  same  is  due  to 
either  of  the  defendants,  and  that  it  cannot  with  safety  deter- 
mine the  question  ;  that  the  county  is  ready  and  willing  to 
pay  the  $20,800.44,  as  soon  as  it  can  be  ascertained  who  are 
rightfully  entitled  thereto,  and  that  a  litigation  with  each 
defendant  in  a  separate  suit,  upon  his  claim,  will  subject  the 
plaintiff  to  great  and  unnecessary  expense  and  trouble  and 
will  be  oppressive  and  vexatious. 

The  relief  demanded  is  that  the  defendants  and  each  of 
them  may  be  enjoined  and  restrained  from  further  prosecut- 
ing the  actions  commenced  against  the  plaintiff,  or  from  com- 
mencing other  actions  upon  the  claims  mentioned,  and  that 
it  may  be  adjudged  which  of  the  notes  held  by  the  defend- 
ants are  valid  debts  against  the  county  and  which  are  invalid, 
and  that  the  invalid  notes  be  surrendered  and  canceled.  The 
plaintiff  also  asks  that  the  defendants  may  interplead  and  for 
general  relief. 

The  question  presented  is  whether  upon  the  facts  stated  in 
the  complaint  a  case  is  made  which,  upon  principles  of  equity, 
entitle  the  plaintiff  to  implead  the  fifty-three  holders  of  the 
notes  for  the  purpose  of  having  their  respective  rights  and 
the  liability  of  the  county  determined,  and  settled  in  a  sin- 


NEW  YORK  PRACTICE  REPORTS.  145 

Board  of  Supervisors  of  Saratoga  County  agt.  Deyoe. 

gle  action.  It  is  plain  that  the  authority  of  the  treasurer  to 
issue  the  obligations  of  the  county  was  limited  to  issuing 
notes  to  the  amount  specified  in  the  resolution  of  the  super- 
visors. The  issue  of  notes  beyond  that  amount  was  a  palpa- 
ble breach  of  duty  and  a  transgression  of  the  limits  of  the 
authority  conferred. 

The  question  whether,  notwithstanding  the  limitation  of  the 
authority,  persons  dealing  with  the  treasurer  and  advancing 
money  in  good  faith  upon  his  assurance  that  the  particular 
•  transaction  was  a  part  of  the  authorized  dealing,  does  not,  we 
think,  arise  upon  the  case  as  now  presented.  The  demurrer 
admits  that  the  actual  authority  was  that  conferred  by  the 
resolution  of  the  supervisors,  and  that  the  county  is  not  liable 
beyond  the  sum  alleged  in  the  complaint. 

The  defendants  may,  by  answer,  set  up  the  facts  upon 
which  they  rely  to  establish  the  liability  of  the  county  for 
their  respective  demands,  although  the  power  of  the  treasurer 
under  the  resolution  had  been  in  fact  exhausted  when  the  par- 
ticular dealing  took  place. 

We  shall  assume,  in  disposing  of  the  case  before  us,  that  the 
county  is  only  liable  to  the  extent  of  $8,000  and  the  addi- 
tional sum  received  on  the  notes  which  was  applied  to  the 
use  of  the  county,  and  leave  the  determination  of  the  ques- 
tion whether  it  is  liable  beyond  these  amounts,  to  be  deter- 
mined when  the  facts  shall  be  fully  presented. 

The  case  then  is  briefly  this :  The  county  owes  a  debt  of 
$20,800.44,  which  it  is  ready  and  willing  to  pay.  This  debt 
is  represented  by  notes  of  the  county  treasurer  which  are 
admitted  to  be  valid.  The  treasurer,  under  an  authority  to 
issue  notes  for  money  advanced  to  the  county  to  the  amount 
of  this  debt,  had  fraudulently  issued  notes  amounting  in  the 
aggregate  to  many  times  this  debt.  These  notes,  seventy- 
three  in  number  and  of  various  amounts,  are  held  by  fifty- 
three  different  individuals  who  are  the  defendants  in  this 
action. 

The  county  is  not  liable  upon  the  notes  beyond  the  sum 
VOL.  LVII       19 
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above  stated.  The  valid  and  invalid  notes  are  of  the  same 
form  and  all  refer  on  their  face  to  the  same  resolution  of  the 
supervisors  as  the  authority  under  which  they  were  issued. 

The  subject  has  become  so  complicated  and  entangled  by 
the  acts  of  the  treasurer  that  the  county  cannot  distinguish 
the  valid  from  the  invalid  notes.  Thirty-one  of  the  fifty-three 
defendants  have  commenced  separate  suits  upon  the  notes  held 
by  them,  and  the  other  defendants  are  about  to  commence 
similar  actions. 

It  is  to  be  observed  that  the  claims  of  the  several  defend- 
ants are  of  the  same  general  nature ;  that  is  to  say,  they  all 
arise  upon  notes  issued  by  the  county  treasurer  and  which 
purport  to  have  been  issued  under  the  same  specific  authority. 
Each  defendant  claims,  by  virtue  of  a  contract  with  the 
county,  through  the  treasurer.  Each  defendant  also  claims 
that  the  notes  held  by  him  are  valid  obligations  of  the  county. 
But  upon  the  averment  in  the  complaint,  admitted  by  the 
demurrer,  that  the  whole  liability  of  the  county  does  not 
exceed  $20,800.44,  this  claim,  in  substance,  is  equivalent  to  a 
claim  by  each  defendant  —  that  the  note  held  by  him  repre- 
sents a  part  of  that  sum.  It  is  very  obvious  that  upon  the 
fact  stated  in  the  complaint  the  prosecution  of  separate  actions 
by  each  defendant  will  involve  the  county  in  great  perplexity 
and  embarrassment.  It  cannot  voluntarily  pay  the  claims  of 
any  of  the  defendants  because  it  cannot  distinguish  between 
them.  It  will  be  compelled  to  litigate  the  several  actions  and 
in  such  separate  litigations  it  will  encounter  the  further  diffi- 
culty that  a  judgment  in  one  action  will  not  determine  the 
rights  of  the  claimant  in  any  other  action. 

If  judgments  against  the  county  to  the  extent  of  the  con- 
ceded debt  shall  be  obtained,  it  will  not  prevent  a  recovery  by 
the  other  claimants  in  a  subsequent  trial  and  before  another 
jury,  where  the  facts  may  be  changed  or  more  fully  disclosed, 
or  different  inferences  be  deduced  from  them.  In  the  sepa- 
rate litigations,  all  the  claimants  will  be  indifferent  as  to  the 
result  of  the  litigation  in  any  of  the  cases  except  their  own. 
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So  that  it  is  not  an  unfounded  apprehension  that  if  the  suits 
are  separately  prosecuted  the  county  may  be  compelled  to  pay 
the  whole  sum  represented  by  the  notes,  although,  as  matter 
of  law,  its  liability  to  the  several  claimants,  in  the  aggregate, 
does  not  exceed  the  sum  of  $20,800.44. 

It  does  not  require  any  argument  to  show  that  convenience 
and  the  ends  of  justice  will  be  subserved  by  an  investigation 
and  determination  of  the  whole  controversy  in  a  single  action, 
wherein  the  extent  of  the  county's  liability,  and  the  persons 
in  favor  of  whom  such  liability  exists,  may  be  settled  and 
adjudged.  In  such  an  action  it  will  be  to  the  interest  of  each 
claimant  to  present  the  facts  in  support  of  his  own  claim  and 
to  resist  the  claims  of  others.  The  material  facts  will,  in  this 
way,  be  brought  to  light  and  a  decision  reached  upon  a  view 
of  all  the  material  circumstances.  I  am  of  opinion  that  facts, 
stated  in  the  complaint,  disclose  a  case  for  equitable  interfer- 
ence to  restrain  the  prosecution  of  separate  actions  and  to 
have  the  rights  of  the  parties  determined  in  a  single  suit. 

It  maybe  true,  as  claimed,  that  there  is  no  exact  precedent 
to  be  found  in  the  books,  but  the  case  is  itself  anomalous. 
An  elective  officer  charged  with  public  duties  has  violated  his 
trust  and  has  issued  obligations  purporting  to  be  the  obliga- 
tions of  the  county,  which  for  the  most  part  (as  we  no\r 
assume)  are  invalid  and  do  not  bind  the  county.  The  tax- 
payers are  the  persons  ultimately  bound  to  respond  and  to  pay 
the  obligations  to  the  extent  they  are  found  to  be  valid.  The 
county  is  ready  and  willing  to  pay  what  it  owes  as  soon  as  its 
creditors  can  be  ascertained.  It  cannot  safely  pay  without 
litigation.  It  stands  in  the  position  of  holding  a  fund  equal 
to  its  admitted  debt  which  is  claimed  by  many  persons,  and 
it  asks  by  this  action  that  the  court  will  interfere  to  prevent 
multiplicity  of  suits  and  to  determine  the  rights  of  all  the 
claimants  in  a  single  action,  the  general  question  in  which 
will  be  the  same  as  to  each  defendant,  viz.  :  "Whether  the 
particular  claim  represents  any  part  of  the  admitted  debt. 

The  prevention  of  a  multiplicity  of  suits  as  said  by  chan* 
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cellor  KENT,  in  Brinkerhoof  agt.  Brown  (6  Jo.  Chy.,  151), 
is  a  very  favorable  object  with  a  court  of  equity,  and  the 
number  of  parties,  and  the  multiplicity  of  actual  or  threatened 
suits  will,  as  stated  by  COMSTOCK,  J.,  in  the  case  of  The  New 
York  and  New  Haven  Railroad  Company  agt.  Schuyler  (17 
N.  Y.,  608),  sometimes  justify  a  resort  to  a  court  of  equity  when 
the  subject  is  not  at  all  of  an  equitable  character,  and  there  is 
no  other  element  of  equity  jurisdiction.  It  is  upon  this 
ground  that  bills  of  peace  are  entertained,  viz.,  to  quiet 
unnecessary  litigation  (Story  Eq.  Jur.,  sec.  854;  Mitford 
Eq.  PL.  145).  The  maintenance  of  this  action  will  subserve 
this  purpose.  It  will  also  protect  the  plaintiff  againft  the 
hazard  of  a  double  recovery,  which  is  the  ground  upon  which 
bills  of  interpleader  are  sustained  (Baudeau  agt.  Rogers,  2 
Paige,  209  ;  Bedell  agt.  Hoffman,  id.,  199  ;  2  Daniels'  Chy., 
1562). 

The  case  presents  the  elements  which  justify  the  inter- 
position of  a  court  of  equity.  It  may  not  be  a  case  of  inter- 
pleader strictly,  or  which  meets  all  the  definitions  of  a  bill  of 
peace,  nor  a  case  which  could  be  maintained  solely  as  one  for 
the  cancellation  of  written  instruments,  but  it  combines,  to  a 
greater  or  less  extent,  elements  of  jurisdiction  in  each  of  these 
cases,  and  the  action,  we  think,  may  be  sustained  without  a 
violation  of  principle  and  without  interfering  with  the  sub- 
stantial rights  of  the  defendants. 

The  judgment  of  the  general  term  should  be  reversed,  and 
the  demurrer  overruled,  with  liberty  to  the  defendant  to 
answer  on  payment  of  costs.  " 

All  concur  except  DAJSTFORTH,  J.,  dissenting,  and  MILLER,  J., 
not  voting. 
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K  Y.  SUPERIOR  COURT. 
WILLIAM  A.  TORREY  agt.  HORATIO  N.  TWOMBLT,  impleaded,  &c. 

Complaint — Demurrer  —  Suit  by  one  partner  to  recover  amount  of  copa't- 
nership  debt  paid  by  him  —  What  complaint  should  allege. 

The  plaintiff  sued  his  partner  to  recover  two-thirds  of  the  amount  of  a 
copartnership  debt  paid  by  him.  The  complaint  did  not  allege  settle- 
ment of  accounts,  balance  struck,  dissolution  nor  a  promise  to  pay: 
Held  bad  on  demurrer;  that  the  law  did  not  imply  a  promise  from  one 
partner  to  another  as  to  their  several  accounts  before  dissolution,  settle- 
ment or  balance  struck. 

William  H.  Arnoux,  for  plaintiff. 
Joseph  W.  Howe,  for  defendant. 

SPEIR,  J. —  Demurrer  to  the  complaint  for  that  it  appears 
upon  the  face  of  the  complaint  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  plaintiff  and  the  defendants  Twombly  and  Benedict 
were  parties  having  an  equal  third  interest  and  liable  each  to 
an  equal  third  of  the  debts  and  liabilities,  and  as  such  incurred 
a  debt.  The  plaintiff  paid  the  debt  and  collected  an  asset 
belonging  to  the  firm,  two-thirds  of  which  he  credited  to 
the  defendants  and  demanded  judgment  against  them  as 
partners  for  the  said  firm  debt  paid  by  him,  less  the  credit. 
No  dissolution  is  alleged,  nor  any  settlement  of  accounts,  nor 
any  balance  struck  or  due,  and  no  promise  to  pay. 

It  is  well  settled  that  ordinarily  one  partner  cannot  sue  his 
copartners  at  law  in  respect  to  their  copartnership  doings.  It 
is  not  disputed  that  if  -the  cause  of  action  is  distinct  from 
the  partnership  accounts,  and  does  not  involve  their  considera- 
tion, an  action  at  law  may  be  maintained.  So  may  one 
partner  maintain  an  action  against  his  copartner  upon  an 
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express  promise,  although  connected  with  the  partnership 
business  (Townsend  agt.  Goewey,  19  Wend.,  424). 

If  one  partner  gives  the  other  his  promissory  note  or 
separate  acceptance  for  value  received  on  the  partnership 
account,  au  action  will  lie  on  such  note  or  acceptance. 
If  the  obligation  or  contract,  though  relating  to  the  partner- 
ship business,  is  separate  and  distinct  from  all  other  matters 
in  question  between  the  partners,  and  can  be  determined 
without  going  into  the  partnership  accounts,  an  action  will 
lie  by  one  partner  against  his  copartner  (Crater  agt.  Bininger, 
45  N.  Y.,  545). 

The  law  will  not  imply  a  promise  from  one  partner  in 
respect  to  their  common  concerns  (Coll.  on  Part.,  143).  But 
there  is  nothing  to  preclude  them  from  making  a  valid  express 
contract,  inter  se,  and  in  respect  to  any  branch  of  their  part- 
nership business  if  they  choose. 

The  existence  of  the  partnership  admitted,  and  no  allegation 
of  any  dissolution  or  settlement  or  accounts  or  balance  struck, 
or  demand  judgment  for  a  sum  certain,  as  an  ascertained 
balance,  the  legal  presumption  follows  that,  from  all  that 
appears,  the  plaintiff  may  owe  his  copartners,  or  either  of 
them,  more  than  he  claims  to  recover. 

The  complaint  does  not  comprise  a  statement  of  all  the 
facts  which,  being  proved  or  admitted,  entitles  the  plaintiff 
to  recover  on  the  case  he  makes.  It  should  state  upon  the 
face  thereof  that,  assuming  it  to  be  true,  the  law  alone  draws 
a  necessary  conclusion  that  a  cause  of  action  exists  in  favor 
of  the  plaintiff,  unless  the  defendant  can  avoid  such  conclu- 
sion by  some  new  facts.  The  complaint  is  plainly  defective 
in  the  omission  to  state  any  of  the  exceptions  to  the  general 
rale  herein  announced,  which  will  permit  a  partner  to  sue  his 
copartner  at  law  in  respect  to  partnership  dealings. 

The  demurrer  must  be  sustained,  with  costs. 
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SUPEEME  COUKT. 

ELIZABETH  INMAN,  administratrix,  &c.,  agt.  HENRY  MCNEIL. 
Action  against  constable  for  false  return  —  what  officer  may  set  up  and  prove. 

In  an  action  brought  by  a  plaintiff  in  execution  against  a  constable  for 
having  falsely  returned  his  writ  nulla  bona,  such  officer  may  prove  on 
the  trial  the  reversal  of  the  judgment  on  which  the  execution  was  issued. 
Such  evidence  is  a  defense  to  the  action  for  false  return. 

Montgomery  County  Circuit,  February,  1879. 

THE  plaintiff's  intestate  recovered  judgment  against  one 
John  C.  Richards,  in  justices'  court,  on  which  execution  was 
issued  and  delivered  to  the  defendant  McNeil,  a  constable. 
The  constable  levied  upon  property  of  the  defendant  in  exe- 
cution sufficient  to  satisfy  the  same,  but  released  his  levy  and 
returned  the  execution  nulla  bona.  Thereupon  the  plaintiff 
brought  this  suit  for  a  false  return.  Afterwards  an  appeal  was 
taken  by  the  defendant  in  execution;  the  judgment  was 
reversed.  The  constable  (the  defendant  in  this  action),  upon 
motion,  was  permitted  to  set  up  the  fact  of  the  reversal  of 
the  judgment  by  way  of  supplemental  answer.  At  the  trial, 
at  the  circuit,  the  above  facts  were  established. 

John  W.  Eighmy,  for  plaintiff,  cited  39  Barb.,  69 ; 
3  Selden  (7  N.  Y.\  195,  550 ;  4  Bosworth,  469  ;  2  Greenleaf 
on  Evidence,  sees.  584,  591  and  599 ;  12  Wend  96 ;  5  id.  170 ; 
8  id.  545 ;  I  Cowen,  309 ;  1  Abbott's  Pr.,  433. 

P.  J.  Lewis,  for  defendant,  cited  13  New  York,  238  -  248 ; 
7  Hill,  35  ;  3  Denio,  45  ;  2  id.  643 ;  16  Wend.,  562 ;  1  Hill, 
118 ;  48  Bwrb.,  85. 

LANDON,  J. —  It  is  necessary  for  the  plaintiff  to  prove  a 
judgment  upon  which  the  execution  issued.  "Whatever  right 
the  plaintiff  has  rests  upon  that  judgment  (3  Denio,  45 ;  7 
Hill,  35).  The  officer  has  been  permitted,  when  sued  for  a 
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false  return,  to  show  that  the  execution  was  issued  upon  a  void 
judgment  (Allen  agt.  Ward,  8  Mass.,  79 ;  and  cases  cited  in 
Earl  agt.  Camp,  16  Wend.,  at  page  568).  If  there  is  no  judg- 
ment there  is  no  loss  and  if  the  defendant  McNeil  has  not 
injured  the  plaintiff  there  ought  to  be  no  recovery.  A  reversed 
judgment  is  no  judgment.  But  it  is  urged  that  when  the 
execution  was  issued  the  judgment  was  in  being  and  the  offi- 
cer neglected  to  do  his  duty.  This  is  true,  but  the  reversal  of 
the  judgment,  fortunately  for  the  officer,  occurs  before  the 
trial  of  this  action  and  enables  him  to  show  from  the  record 
that  no  valid  judgment  exists,  although  one  has  existed.  The 
plaintiff,  being  bound  to  prove  the  existence  of  a  valid  judg- 
ment, fails  upon  the  whole  evidence  and,  therefore,  proves 
nothing  to  uphold  the  execution.  If  the  trial  had  been  sooner 
the  defendant  would  have  no  defense,  but  he  has  been  per- 
mitted to  show,  what  subsequent  facts  proved  to  be  the  truth, 
that  the  plaintiff  was  not  injured  by  any  negligence  of  the 
officer  and  if  the  plaintiff  is  without  injury  he  is  without 
action. 

Judgment  is  directed  for  the  defendant. 


COUET  OF  APPEALS. 

/ 
THE  WEST  SIDE  SAVINGS  BANK,  plaintiff  and  respondent,  agt. 

ISAAC  NEWTON,  defendant  and  appellant. 

Landlord  and  tenant — duty  as  to  repair  of  Croton  water  pipes  —  What  act 
of  landlord  amounts  to  an  eviction. 

If  the  Croton  water  pipes  which  are  arranged  for  an  entire  building, 
rented  in  tenements,  and  which  supply  water  to  the  part  occupied  by 
the  tenant,  get  out  of  repair,  the  landlord  of  the  whole  building  is  the 
one  to  repair  them,  and  not  a  tenant  who  merely  occupies  a  particular 
part  of  the  building,  for  a  tenant  is  not  bound  to  make  permanent 
repairs  that  relate  to  the  whole  structure,  when  he  merely  occupies 
part  of  it.  The  act  of  the  landlord,  who  occupied  the  lower  part  of  a 
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building,  in  shutting  off  the  water  from  the  upper  part,  because  the 
Croton  water  pipes  were  out  of  order,  and  the  tenant  who  occupied 
such  upper  part  refused  to  repair  them,  held,  to  amount,  under  the 
circumstances,  to  an  eviction,  sufficient  to  justify  the  tenant  in  abandon- 
ing the  premises,  and  in  that  way  relieving  himself  and  surety  from 
the  payment  of  rent. 

Decided  March  18,  1879. 

THE  action  was  originally  commenced  in  the  New  York 
marine  court,  to  recover  $266.67  from  the  defendant,  as 
surety  for  the  rent  of  the  upper  floors  of  house  154,  Sixth 
avenue,  for  July,  August,  September  and  October,  1870. 
The  defense  pleaded  that  Mrs.  Carpenter,  the  tenant,  had 
been  evicted  by  the  landlord  before  the  rent  became  due,  by 
reason  of  the  stoppage  of  the  Croton  water,  which  supplied 
her  tenements,  and  that  in  consequence  of  such  eviction  no 
liability  for  the  rent  existed  either  against  her  or  the  defend- 
ant as  her  surety. 

Chief  justice  SHEA,  before  whom  the  action  was  tried  in 
the  marine  court,  found  for  the  plaintiff  for  the  amount 
claimed,  and  his  judgment  was  upon  appeal  affirmed  by  the 
general  term  of  the  marine  court  (Justices  ALKEE,  SHEKIDAN 
and  GOLPP  presiding).  A  further  appeal  was  taken  to  the 
New  York  court  of  common  pleas,  where  the  judgment  was 
again  affirmed  by  justices  ROBINSON  and  LAEREMOKE  (DALY, 
C.  J.,  dissenting).  A  further  appeal  was  thereupon  allowed 
to  the  court  of  appeals,  and  that  court  rendered  the  following 
opinion,  sustaining  chief  justice  DALY  : 

R.  A.  Wight,  attorney  for  appellant. 

Benedict  <&  Benedict,  attorneys  for  respondent. 

Per  CURIAM.  —  "We  are  of  opinion  that  the  finding  that  the 
plaintiff  was  not  bound  by  the  acts  of  the  cashier,  was  errone- 
ous.    The  act  of  showing  Mrs.  Carpenter  how  to  turn  the 
water  on  is  not  so  material,  but  the  turning  it  off,  accom- 
VOL.  LVII  20 
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panied  by  the  positive  injunction  that  it  must  not  be  turned 
on,  constituted  an  act  which  in  effect  deprived  the  lessee  of 
the  use  of  the  water  for  the  upper  stories  of  the  demised 
premises.  The  cashier  had  done  all  the  business  in  respect 
to  the  leasing  of  the  premises ;  he  procured  the  execution  of 
the  lease,  received  the  rent ;  the  lessee  was  referred  to  him 
about  matters  connected  with  the  lease ;  he  assumed  to  speak 
authoritatively,  and  the  evidence  shows  that  the  lessor,  both 
through  its  secretary  and  president,  refused  and  intended  to 
refuse  the  use  of  the  water  in  the  pipes  as  then  existing.  If 
this  finding  had  been  otherwise,  the  trial  judge  might  have 
arrived  at  a  different  result.  Upon  the  merits  we  are  inclined 
to  concur  with  the  opinion  of  DALY,  C.  J. 

The  use  of  the  water  was  a  privilege  or  easement  which 
constituted  a  part  of  the  demised  premises,  and  under  the 
lease  as  executed  and  the  circumstances  of  the  case,  we  think 
that  it  was  the  duty  of  the  plaintiff  to  put  and  keep  the  pipes 
in  repair,  especially  that  part  of  them  immediately  connected 
with  the  room  reserved  from  the  lease  and  used  by  the  plain- 
tiff. Having  deprived  the  lessee  of  the  use  of  the  water  for 
nearly  all  the  demised  premises,  it  is  not  just  that  the  lessee 
or  surety  should  pay  rent  beyond  the  time  when  the  lessee 
actually  occupied  the  premises. 

Adopting  the  reasons  of  chief  justice  DALY  for  these  con- 
clusions, we  refrain  from  repeating  them. 

The  judgment  of  the  common  pleas  and  marine  court  must 
be  reversed. 

All  concur. 

The  following  are  the  opinions  of  the  court  of  common 
pleas  : 

Opinion  of  DALY,  C.  J.,/br  reversing  the  marine  court. 

DALY,  C.  J. —  The  chief  justice,  before  whom  the  cause 
was  tried,  has  found  that  no  such  notice  was  given  by  Mrs. 


NEW  YORK  PRACTICE  REPORTS.  155 

West  Side  Savings  Bank  agt.  Newton. 

Carpenter  to  the  plaintiff,  declaring  the  lease  at,  an  end,  as 
was  required  within  the  clause  providing  for  the  termination 
of  it,  upon  giving  ninety  days'  notice.  Mrs.  Carpenter  swore 
that  on  or  about  the  fifth  day  of  March  she  gave  Mr.  Allee, 
the  secretary  of  the  company,  the  ninety  days'  notice  under 
the  lease ;  that  she  did  so  at  the  request  of  her  surety  the 
defendant ;  that  she  told  Allee,  standing  in  the  door  of  the 
bank,  that  she  had  come  to  avail  herself  of  the  clause  in  the 
lease  of  ninety  days,  as  she  could  not  keep  the  premises  for 
want  of  the  Croton  water,  and  that  she  never  told  him  after- 
wards that  she  did  not  intend  what  she  said  to  him  as  a  notice 
under  the  clause  in  the  lease ;  this  Allee  denied.  He  fixed 
the  time  of  the  interview  between  them  at  or  about  the  fifth 
day  of  April,  when,  he  said,  she-came  to  pay  the  rent.  That 
she  then  told  him  that  unless  the  pipes  were  fixed,  she  would 
have  to  give  up  the  house.  That  it  afterwards  occurred  to 
him  that  s.he  may  have  meant  to  give  a  notice  under  the  lease, 
and  that  the  following  day  he  met  her  in  the  hall,  and  asked 
her  if  she  intended  what  she  said  as  a  notice  under  the  lease, 
and  that  she  said  she  did  not  intend  it  so,  but  that  she  wanted 
the  water  pipes  fixed.  Here  was  a  direct  conflict  upon  the 
point,  and  we  cannot  say  that  the  chief  justice  erred  in  a  find- 
ing by  which  it  is  evident  he  believed  that  the  secretary's 
statement  was  true. 

The  tenant  was  under  no  obligation  to  keep  the  water  pipes 
in  repair.  She  occupied  only  a  part  of  the  house ;  the  plain- 
tiff occupying  the  residue  for  their  bank.  The  lease  provided 
that  she  was  not  to  be  held  liable  for  any  repairs  except  as 
therein  provided,  and  the  subsequent  provision  was  that  she 
should  keep  the  gas  pipes  and  fixtures  in  repair  and  do  all 
inside  repairs.  The  secretary,  Allee,  testified  that  the  clause 
in  the  lease  about  the  water  pipes  was  stricken  out  at  the 
defendant's,  the  surety's,  request,  which  is  corroborated  by 
the  inspection  of  the  instrument  attached  to  the  complaint, 
by  which  it  appears  that  the  words  "  water  and  "  were  erased 
preceding  the  words  "  gas  pipes"  showing  plainly  that  the 
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tenant  wag  not  to  keep  the  water  pipes  in  repair,  but  that  was 
to  be  done  by  the  landlord. 

If  the  plaintiff  turned  off  the  water  because  the  pipes  in 
the  part  of  the  premises  occupied  by  the  tenant  leaked,  and 
the  water  ran  through  the  ceiling  of  the  bank,  it  was  wholly 
without  excuse,  as  it  was  the  duty  of  the  plaintiff  to  keep 
these  pipes  in  repair. 

I  am,  also,  of  opinion  that  if  the  plaintiff  turned  off  the 
water  so  as  to  deprive  the  tenant  of  the  use  of  it,  it  was  such 
an  interference  with,  and  a  deprivation  of,  the  beneficial  enjoy- 
ment of  the  premises  as  would  justify  the  tenant  in  abandon- 
ing them,  and  released  her  from  the  payment  of  rent  (Dyett 
agt.  Pendleton,  8  Cow.,  727 ;  Edgerton  agt.  Page,  1  Hilt., 
320;  Cohen  agt.  Dupont,  I -Sand.  S.  C.,  260;  Jackson  agt. 
Eddy,  12  Miss.,  209).  "  Such  an  act  of  the  lessor,  accompa- 
nied by  an  abandonment  of  possession  by  the  lessee,  is  deemed 
a  virtual  expulsion  of  the  tenant,  and  bars  the  recovery 
of  the  rent "  (Per  G-ROVER,  J. ;  Edgerton  agt.  Page,  20 
N.  Y.,  284).  Mrs.  Carpenter,  however,  did  not  abandon  the 
premises,  according  to  her  own  testimony,  until  the  fourteenth 
of  September,  and  was,  therefore,  liable  for  the  rent  for  the 
month  of  August ;  for  a  tenant  cannot  remain  in  possession 
of  the  premises  whatever  may  be  the  interference  with,  or 
disturbance  of,  the  beneficial  enjoyment,  and  claim  to  have 
been  evicted  and  discharged,  whilst  retaining  possession, 
from  the  payment  of  rent  (Mortimer  agt.  B runner,  6  Bosw., 
659;  Edgerton  agt.  Page,  1  Hilt.,  320;  Harrisons  Case, 
Clay's  R.,  34 ;  Campbell  agt.  Shields,  11  How.,  565 ;  Wilson 
agt.  Smith,  5  Yerger,  399). 

For  the  interference  with  her  possession  during  that  time, 
her  remedy  was  an  action  for  damages.  It  remains,  then,  to 
consider  whether  it  is  shown  by  the  evidence  that  there  was 
such  an  interference  by  the  plaintiff  with  the  use  and  enjoy- 
ment of  the  portion  of  the  house  which  she  occupied  as  jus- 
tified her  in  leaving  when  she  did,  and  discharged  her  from 
the  payment  of  rent  for  the  months  of  September  and  October, 
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the  residue  of  that  period  for  which  rent  was  allowed.  The 
objection  that  no  such  defense  is  set  up  by  the  answer  is 
untenable.  The  answer  avers  that  in  January,  1870,  the 
plaintiff  shut  off  the  Croton  water  from  the  premises  leased 
by  Mrs.  Carpenter,  and  prevented  the  flow  thereof  to  any 
portion  of  the  same,  and  continually  deprived  her  of  the  use 
of  said  Croton  water  during  all  the  time  that  she  remained  in 
possession  of  the  premises ;  and  that  by  reason  of  the  plain- 
tiffs wrongful  behavior,  the  defendant  was  released  and  dis- 
charged from  any  liability  as  surety  for  the  payment  of  the 
rent,  which  was  a  sufficient  averment  of  the  defense. 

The  chief  justice  found  that  the  plaintiff  did  not  turn  off 
the  Croton  water  from  the  premises  during  the  occupancy  of 
them  by  Mrs.  Carpenter,  and  that  she  was  evicted  from  no 
part  of  said  premises  by  any  act  or  direction  or  authority  of 
the  plaintiff.  I  think  this  was  erroneous,  that  the  evidence 
shows  that  throughout  her  occupation  the  plaintiff,  through 
its  officers,  the  president  and  secretary,  claimed  the  right  to 
keep  the  water  turned  off  unless  she  would  repair  the  pipes, 
and  that  it  was  kept  turned  off  by  them,  or  by  their  direction, 
so  as  to  prevent  any  injury  by  the  leaking  of  the  water  to  the 
ceiling  of  the  bank ;  that  she  made  frequent  complaints  to 
the  officers  without  redress  ;  that  she  was  subjected  to  great 
annoyances  and  inconveniences  by  the  deprivation  of  the 
water;  and  that  she  left  the  premises  for  this  reason,  after 
unavailing  remonstrances  on  her  part,  making  a  case  quite  as 
strong  as  Cohen  agt.  Dupont  (1  Sand.,  260)  where  it  was  held 
that  a  series  of  petty  annoyances  on  the  part  of  the  landlord, 
which  interfered  with  the  tenant's  beneficial  use  of  the  prem- 
ises, and  was  injurious  to  his  business,  amounted  to  an  eviction 
where  the  tenant  abandoned  the  premises  in  consequence. 
In  that  case  one  of  the  chief  annoyances  was  the  muffling  of 
the  defendant's  street  bell,  who  was  a  dentist,  by  which  his 
customers  were  kept  pulling  the  bell,  and  waiting  from  fifteen 
minutes  to  half  an  hour  before  effecting  an  entrance,  and 
were  sometimes  compelled  to  leave  without  effecting  an 
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entrance  into  the  house.  The  other  annoyances  consisted  in 
littering  the  approach  to  his  apartments  with  sweepings  of  the 
story  above,  and  other  petty  acts  of  this  nature.  It  is  claimed 
on  the  argument  that  whatever  the  secretary  may  have  done 
in  respect  to  turning  off  the  water,  or  keeping  it  turned  off, 
or  whatever  he  may  have  said  as  to  the  necessity  of  doing  so, 
he  acted  solely  upon  his  own  responsibility,  and  not  in  accord- 
ance with  any  authority  from  the  plaintiff,  that  matter  being 
exclusively  under  the  control  of  the  president.  This  conclu- 
sion is  not  warranted  by  the  evidence.  There  were  only 
three  persons  who  attended  to  the  business  of  the  bank,  which 
was  a  savings  bank,  as  officers  or  employes;  namely,  the 
president,  the  secretary,  and  a  clerk  who  could  have  been  in 
any  way  connected  with  the  turning  off  of  the  water  or  keep- 
ing it  turned  off  unless  it  might  be  the  board  of  directors  or 
trustees,  of  whom  nothing  appears  in  the  evidence,  except 
that  there  was  such  a  body. 

The  secretary,  apart  from  his  official  position,  as  such  an 
officer,  in  such  an  institution,  was  the  one  who  conducted  all 
the  negotiations  respecting  the  lease,  and  the  special  provisions 
or  clauses  that  were  inserted  in  it.  He  swore  expressly  that 
all  the  negotiations  about  the  lease  were  transacted  by  him,  that 
he  was  fully  authorized  to  act  for  the  bank,  except  as  he  was 
instructed  by  the  president  to  refer  Mrs.  Carpenter  to  him. 
He  swore  to  this  on  the  former  trial,  and  the  testimony  to  this 
effect  which  he  then  gave  was  read  on  this  trial  without  objec- 
tion. He  first  made  the  draft  of  the  lease  proposed  to  be 
given  by  the  bank,  the  objection  to  certain  clauses  in  it,  and 
the  desire  to  have  other  clauses  inserted  were  made  to  him ; 
and  after  consulting  with  the  president,  he  brought  the  lease 
with  these  alterations  in  it,  executed  by  the  bank,  the  tenant 
and  surety  signed  and  acknowledged  in  his  presence,  and  he 
subscribed  his  name  to  it  as  a  witness. 

Mrs.  Carpenter  testified  that  the  president  gave  her  to 
understand  that  she  was  to  transact  her  business  with  the  bank 
through  the  secretary,  and  stated  that  what  business  she  had 
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with  the  bank,  as  tenant,  she  transacted  with  that  officer. 
The  president,  without  directly  denying  that  statement,  quali- 
fied it  by  saying  that  he  referred  to  her  taking  care  of  the 
premises,  her  compensation  for  that  service,  and  to  her  pay- 
ing her  rent  to  the  secretary.  The  president  knew  very  little 
about  the  lease  —  he  did  not  recollect  to  have  seen  it  until  it 
was  produced  at  .the  former  trial.  He  did  not  pay  much 
attention  to  the  parts  proposed  to  be  stricken  out,  and  did  not 
even  know  that  there  was  a  proviso  in  it  by  which  she  could 
terminate  the  lease  upon  her  notice  of  ninety  days  until  his 
attention  was  called  to  it,  long  after  the  lease  was  executed ; 
showing  that  the  whole  matter  was  left,  to  a  great  extent,  in 
the  hands  of  the  secretary.  But  this  point  is  not  very 
material,  as  it  clearly  appears  from  the  evidence  that  whatever 
the  secretary  said  or  did,  in  respect  to  keeping  the  water 
turned  off,  he  did  with  the  approval  of  the  president.  The 
president,  the  secretary  and  the  clerk  all  swore  that  they  did 
not  turn  off  the  water,  order  it  to  be  turned  off,  or  know  that 
any  person  connected  with  the  bank  turned  it  off ;  but,  not- 
withstanding this  denial,  it  appears  very  clearly  from  the  testi- 
mony of  Mrs.  Carpenter  and  the  president  and  the  secretary, 
exactly  what  took  place.  Mrs.  Carpenter  came  in  first  as  a 
subtenant  of  one  Cohen,  and  upon  Cohen  leaving  she  leased 
the  whole  of  the  premises  which  he  occupied,  which  included 
the  basement  where  the  stop-cock  was  placed,  and  to  which, 
during  her  occupancy,  the  bank  had  access  and  used  in  part 
for  storage  and  for  keeping  its  coal.  She  leased  the  premises 
as  above  stated  on  the  1st  of  October,  1869,  when  the  water 
flowed  to  the  third  story,  and  where  she  had  the  use  of  it,  hav- 
ing twelve  girls  employed  in  that  story  on  sewing  machines. 
About  four  or  five  weeks  after  her  occupation  commenced,  or 
about  the  middle  of  November,  1869,  as  appears  from  her 
own  testimony  and  that  of  several  of  her  employes,  the  water 
was  shut  off,  subjecting  her  and  them  to  great  inconvenience 
and  trouble  from  the  deprivation  and  the  want  of  it  in  that 
part  of  the  building,  as  all  water  after  this  had  to  be  carried 
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up  from  the  basement,  and  this  state  of  things  continued  dur- 
ing the  whole  of  her  occupation,  which  ended  on  the  fourth 
of  September,  1870.  She  testified  that  the  water  did  not 
again  run  whilst  she  was  on  the  premises,  except  once,  the 
day  after  it  was  stopped,  she  went  to  see  the  secretary  about 
the  water  not  running ;  told  him  that  it  was  stopped,  and  that 
she  wanted  the  water  up  stairs  ;  he  went  wi|h  her  to  the  base- 
ment, said  he  could  turn  on  the  water  so  that  it  would  flow 
up  stairs,  and  did  so ;  and  finding  such  to  be  fact,  she  expressed 
her  gratification,  upon  which  he  turned  it  off,  telling  her  he 
could  not  allow  it  to  run  as  the  pipes  were  out  of  order.  She 
asked  him  afterwards  if  she  could  not  have  the  water  turned 
on,  that  she  had  it  when  she  rented  the  premises,  and  thought 
it  was  her  right  to  have  it  continued ;  she  also  testified  that 
she  spoke  to  the  president  about  it  and  that  he  promised  to 
remedy  it,  but  told  her  she  must  pay  for  the  repair  of  the 
pipes,  which  she  refused  to  do,  saying  that  she  had  a  right  to 
the  water  and  expected  him  to  give  it  to  her,  and  he  said  he 
would  speak  to  the  board  about  it.  The  president  denied,  on 
the  trial,  that  he  had  any  communication  personally  with  her 
on  the  subject,  but  heard  of  her  complaints  only  through 
the  secretary,  and  may  have  forgotten  the  fact,  as  she 
testified  that  when  she  saw  him,  shortly  before  she  left  the 
premises,  he  seemed  to  have  forgotten  that  she  had  spoken 
to  him  previously  about  it.  It  appeared  from  her  testimony 
that  she  sublet  a  portion  of  the  premises  and  had  great 
trouble  with  her  tenants,  who  said  they  would  not  stay  because 
they  found  that  there  would  be  no  water,  together  with 
the  inconvenience  to  which  she  and  her  employes  were  sub- 
jected. In  March,  1870,  she  told  the  secretary  she  could  not 
keep  the  premises  for  the  want  of  water ;  that  unless  she  could 
have  it  she  would  have  to  give  up  the  house,  and  he  told  her 
that  he  would  speak  to  the  president,  and  before  she  left  again 
told  the  secretary  she  could  not  keep  the  house  any  longer,  as 
they  had  deprived  her  of  the  water,  that  if  the  bank  did  not 
repair  the  pipes  and  let  her  have  the  water  up  stairs,  she 
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would  pay  no  more  rent,  as  she  could  receive  none  from  her 
tenants,  without  the  water.  Just  before  she  left  the  president 
asked  her  why  she  wished  to  leave,  and  she  said  she  could  not 
get  respectable  tenants  to  stay  without  the  water.  He  then  said 
he  did  not  think  she  could  do  better,  and  she  told  him  it  was 
impossible  for  her  to  remain,  as  the  house  was  in  such  shock- 
ing repair.  He  told  her  that  he  would  hold  the  surety  for  the 
rent.  The  day  that  she  departed  plumbers  were  sent  in  and 
the  water  pipers  were  repaired  by  the  plaintiffs.  This  state  of 
things  is  not  denied,  but  corroborated  by  the  plaintiff's  testi- 
mony, and  especially  by  that  of  the  secretary.  He  testified 
he  told  Cohen,  while  he  was  in  occupation  of  the  premises,  as 
the  water  leaked  through  the  ceiling  of  the  bank,  which  would 
probably  fall  soon,  that  the  water  run  in  that  way.  He  also 
admitted  that  he  told  Mrs.  Carpenter  that  he  could  not  leave 
it  turned  on  because  the  pipes  were  out  of  repair  and  the 
water  would  leak  through  the  ceiling ;  that  the  water  could 
not  be  turned  on  up  stairs,  that  they  could  not  have  the  water 
up  stairs  whilst  the  pipes  leaked  to  the  injury  of  the  ceiling 
of  the  bank  ;  that  they  could  not  turn  the  water  on  until  the 
pipes  were  fixed ;  that  he  would  speak  to  the  president ;  that 
he  did  so,  and  the  president  said  she  made  a  great  many  com- 
plaints about  everything,  to  do  nothing  about  it,  but  to  leave 
it  altogether  to  him.  He  corroborated  her  statement  fully, 
as  to  what  occured  between  them  at  the  basement  at  the  inter- 
view before  mentioned ;  that  he  turned  the  water  on  and  said 
he  would  show  her  how  the  water  could  be  made  to  flow  up 
stairs ;  that  she  said  she  was  much  obliged  to  him  and  hoped 
he  would  leave  it  turned  on ;  that  he  told  her  no,  that  he 
could  not  leave  it  turned  on  until  the  pipes  were  fixed,  and 
that  she  would  have  to  fix  the  pipes.  The  president  was  fully 
informed  of  her  complaint ;  he  was  asked  if  he  did  not  have 
the  complete  c<Jhtrol  of  the  water  —  his  reply  was  not  techni- 
cal —  he  was  then  asked  :  Did  you  have  or  take  control  of  the 
water  ?  He  answered  "  No  I "  He  was  then  asked  if  he  did 
not  so  testify  on  a  former  trial,  and  said  he  did  not  recollect. 
VOL.  LVII  2J 
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He  was  then  told  that  it  so  appeared  in  the  testimony  taken 
at  the  trial,  and  he  answered,  "  it  may  be  so."  He  was  then 
shown  a  copy  of  his  testimony  at  that  trial  and  said  "  I  find 
I  so  testified,  if  this  is  a  correct  account."  He  was  then  asked 
whether  he  did  so  testify  or  not,  and  he  answered,  "  I  presume 
I  did,"  and  then  admitted  that  he  testified  at  the  former  trial 
that  the  water  was  under  his  control ;  that  he  could  have 
ordered  it  turned  on  and  did  not  because  before  Cohen  left 
the  water  from  the  second  story  ran  into  the  ^  bank,  and  that 
that  was  the  reason  why  he  did  not  order  it  turned  on  ;  that 
he  had  knowledge,  a  few  weeks  after  Mrs.  Carpenter  took 
possession,  of  her  complaint  that  the  water  was  not  running ; 
that  he  told  the  secretary  to  refer  Mrs.  Carpenter  to  him,  but 
it  does  not  appear  by  the  testimony  that  the  secretary  referred 
her  to  the  president ;  but  all  that  appears  is  that  he  told  her 
that  he  would  see  the  president  about  it.  There  can  be  no 
doubt,  from  this  testimony,  that  the  water  was  kept  turned 
off  during  Mrs.  Carpenter's  occupancy  by  the  president  and 
the  secretary. 

That  the  president  assumed  to  have  control  of  the  matter, 
and  that  it  was  with  his  and  the  secretary's  knowledge  and 
concurrence  that  she  was  deprived  of  the  use  of  the  water ; 
that  they  did  so  to  protect  the  ceiling  of  the  bank  from  injury 
and  kept  it  turned  off  unless  she  would  have  the  pipes  repaired, 
being  both  under  the  erroneous  impression  that  the  obligation 
was  upon  her  to  keep  the  pipes  in  repair,  and  not  upon  the 
bank.  And  that  it  was  not  until  they  saw  that  she  was  going 
to  leave  that  they  sent  workmen  in  and  had  the  pipes  repaired. 

Conkling,  the  president,  said,  on  the  former  trial,  "  I  remem- 
ber that  there  were  a  great  many  complaints  and  demands  for 
improvements  of  various  kinds  ;  absence  of  water  was  among 
them.  I  said  to  Mr.  Allee  (the  secretary),  in  substance,  to  let 
Mrs.  Carpenter  come  to  me.  I  conveyed  tl*e  impression  to 
him  to  do  nothing  about  it,  but  to  leave  it  to  my  control. 
That  was  my  answer  from  first  to  last  during  Mrs.  Carpenter's 
occupation  of  the  premises ;  the  control  of  the  premises  was 
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in  ray  hands ;  the  water  was  under  my  control ;  I  could  have 
ordered  it  turned  on  ;  I  did  not,  because,  before  Cohen  left, 
the  water  from  the  second  story  ran  through  the  ceiling  into 
the  bank ;  that  he,  Cohen,  immediately  turned  it  off  for  his 
own  protection,  because  he  was  told  that  if  any  damage  was 
sustained  by  the  bank  he  would  have  to  make  it  good,  and  it 
was  never  turned  on  again."  This  testimony  requires  no  com- 
ment. It  shows  very  clearly  that  it  was  by  the  act  of  the 
landlord  that  Mrs.  Carpenter  was  deprived  of  the  water,  and 
it  was  such  an  interference  with,  and  disturbance  of,  her  pos- 
session and  enjoyment  of  the  premises  as  warranted  her  in 
leaving  them,  and  discharged  her  and  her  surety  from  a  por- 
tion of  the  rent  that  was  recovered.  These  acts  on  the  part 
of  the  secretary  and  the  president,  in  the  disturbance  of  the 
tenant's  beneficial  use  and  enjoyment  of  the  premises,  were 
acts  done  within  the  scope  of  their  employment  or  official 
position,  as  officers  or  agents  of  the  corporation,  for  which 
the  corporation  were  responsible  so  far  as  they  amounted  to 
an  eviction  of  the  tenant,  and  the  discharge  of  her  and  her 
surety  from  any  liability  for  payment  of  the  rent  by  reason 
of  the  eviction  (Angell  <&  Ames  on  Corp.,  sec.  310  [9th  ed.~\ ; 
2  Ililliard  on  Torts,  322  [3d  ed.~] ;  Brice  on  Ultra  Vires,  p. 
225 ;  Weed  agt.  Panama  R.  R.  Co.,  17 ' N.  T.,  362 ;  Black- 
stock  agt.  N.  T.  and  Erie  R.  R.  Co.,  20  id.,  4=8). 

"We  cannot,  with  propriety,  reduce  the  amount  and  affirm 
the  judgment  for  the  residue,  for  there  is  a  difference  in  the 
testimony  of  Mrs.  Carpenter  and  that  of  the  secretary  as  to 
the  time  when  she  left ;  she  stating  that  she  left  on  the  fourth 
of  September,  and  the  secretary  testifying  to  the  best  of  his 
recollection  that  it  was  on  the  twenty-third  of  that  month. 
The  better  course,  therefore,  is  to  reverse  the  judgment 
generally,  leaving  the  plaintiffs  to  sue  again  for  the  rent  dur- 
ing the  time  of  her  actual  occupation. 

Opinion  of  ROBINSON,  J.,  for  affirming  the  marine  court. 
ROBINSON  J.  —  The  defendant  was  sued  as  surety  upon  a 
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lease  executed  by  plaintiff  to  a  Mrs.  Carpenter,  of  "  all  the 
house,  No.  154  Sixth  avenue,  except  the  portion  occupied  by 
the  bank  "  for  the  term  of  one  year  and  seven  months  from 
October  1,  1869,  at  a  yearly  rent  of  $800,  payable  monthly 
in  advance.  The  rent  claimed  is  for  the  months  of  July, 
August,  September  and  October,  1870.  By  the  terms  of  the 
lease  the  lessee  agreed  to  keep  the  gas  pipes  and  fixtures  of 
the  house  and  premises  in  good  repair  and  condition,  and  to 
do  all  inside  repairs  to  said  house  at  her  own  proper  cost  and 
expense.  For  the  printed  lease  presented  for  execution  by 
consent  of  parties  to  specific  agreement  to  the  Croton  water 
tax  by  the  lease,  as  also  to  keep  the  "  water  pipes  "  in  repair, 
was  stricken  out  before  execution.  Whatever  may  have  been 
the  views  of  the  parties  under  such  obligations  as  the  parts 
stricken  out  may  have  imposed,  the  lease  is  obligatory  as  to 
the  actual  terms  employed  when  executed. 

The  answer,  in  substance,  asserts  that  by  reason  of  this  alter- 
ation in  the  printed  form,  the  plaintiff,  in  legal  effect,  agreed 
to  keep  the  water  pipes  in  repair,  and  verbally  agreed  to  do 
so.  This  assumption  cannot  be  maintained.  The  contract 
must  be  construed  in  legal  effect  as  it  reads  and  cannot  be 
varied  for  incompleteness  except  upon  some  affirmative  action 
by  a  complaining  party  of  fraud  or  mistake  in  its  preparation, 
and  for  its  correction  in  the  particulars  where  it  is  erroneous. 
The  lease  is  to  be  read  according  to  its  terms  and  legal  effect 
given  to  every  part  of  it.  By  the  letting,  the  tenant  became 
the  owner  of  the  premises  for  the  term  of  the  demise,  subject 
only  to  having  her  estate  defeated  for  a  breach  of  the  condi- 
tions of  the  lease.  She  thus  became  a  purchaser  of  the 
premises  for  such  term,  in  the  condition  in  which  they  were 
when  leased.  She  took  the  purchase  "for  better  or  for 
worse,"  and  the  law  imposed  upon  her  the  condition  of  keep- 
ing them  in  the  same  state  and  condition  (ordinary  wear  and 
natural  decay  only  excepted),  so  that  she  might  so  restore 
them  at  the  end  of  her  term  (Taylor  on  L.  and  T.,  343).  No 
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duty  could  be  exacted  from  her  landlord  in  respect  to  repairs, 
unless  the  landlord  made  some  agreement  to  that  end  and  the 
omission  of  the  landlord  to  perform  such  an  agreement  is  no 
defense  against  the  claim  for  rent  except  by  way  of  recoup- 
ment. No  defense  in  this  respect  is  interposed  in  this  case. 
Those  urged  on  the  trial  were  first  on  eviction  of  the  tenant 
by  the  landlord  depriving  of  the  use  and  benefit  of  the  Cro- 
ton  water  on  the  second  and  third  stories ;  and,  second,  a 
determination  of  the  lease  by  the  giving  of  a  prior  notice  of 
the  tenant's  intention,  as  provided  in  the  lease,  and  which  it  is 
alleged  was  given  March  5, 1870,  so  as  to  constitute  (as  claimed) 
a  defense  against  the  four  months'  rent  sued  for  accruing  oil 
and  after  July  1,  1870. 

Considering  first  the  second  defense,  the  evidence  to  sup- 
port it  was  the  testimony  of  Mrs.  Carpenter  that  she  gave 
notice  on  the  5th  day  of  March,  1870,  to  Mr.  Allee,  plaintiff's 
cashier,  to  whom  she  paid  the  rent.  She  testifies :  "  I  gave 
notice  to  Mr.  Allee  under  the  ninety  days'  clause  in  the  lease 
on  or  about  March  5,  1870.  I  told  him  I  could  not  keep 
the  premises  because  of  the  want  of  Croton  water."  Mr. 
Allee  contradicts  her  and  states  she  never  gave  him  any  notice 
of  that  character.  That  the  only  statement  made  by  her  from 
which  it  might  be  inferable  was  made  on  the  5th  day  of  April, 
1870,  when  she  said  "  she  would  have  to  have  the  water  up 
stairs  or  she  would  give  up  the  premises,"  and  his  attention 
being  called  to  the  provisions  of  the  lease,  he  saw  her  on  the 
next  day,  and  mentioning  her  allusion  on  the  day  previous,  on 
her  leaving  the  place,  asked  her  if  she  intended  that  as  a 
notice  under  the  ninety  days'  clause  of  the  lease,  and  she 
replied  "  she  did  not."  This  testimony,  aside  from  other  con- 
siderations as  to  the  legal  efficacy  of  any  such  notice  as  she 
testifies  to,  fully  warranted  the  ninth  finding  of  the  judge, 
who  tried  the  cause  (without  a  jury),  that  no  such  ninety 
days'  notice,  as  was  provided  for  in  the  lease,  had  ever  been 
given. 

The  first  defense  of  the  eviction  of  the  tenant  is  found 
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adversely  by  the  judge  in  his  fifth  finding  of  fact,  and  his 
decision  is  fully  sustained  by  the  proofs.  The  stop-cock 
which  controlled  and  regulated  the  flow  of  the  Croton  water 
to  the  second  and  third  stories  was  in  the  basement,  leased 
to  and  occupied  by  the  tenant,  Mrs.  Carpenter.  There  is 
nothing  in  the  evidence  even  tending  to  show  that  plaintiff 
ever  trespassed  upon  her  premises,  or  violently  or  by  unlaw- 
ful menace  interfered  or  prevented  her  using  that  stop-cock, 
or  turning  on  the  flow  of  water  to  the  second  and  third 
stories.  She  was  in  their  employment  and  took  charge  of 
their  banking  room  to  keep  it  in  good  order  and  condition. 
The  whole  difficulty  arose  from  a  defect  in  the  waste  pipe  in 
the  second  story  which  carried  off  the  waste  water  from  the 
sink  above  and  through  which  the  dirty  water  leaked  on  to 
the  ceiling  of  the  bank  room,  which  shortly  afterwards,  in 
August,  1S70,  from  that  cause  became  detached  and  fell. 
The  plaintiff  remonstrated  with  Mrs.  Carpenter  against  her 
allowing  the  water  to  be  so  used  to  their  injury.  On  one 
occasion  their  cashier,  Mr.  Allee,  went  down  into  the  cellar 
and  showed  how  to  turn  on  the  water  to  the  upper  stories. 
On  turning  it  off  Mrs.  Carpenter  says  he  said,  "she  could 
have  no  more  water  up  stairs  until  the  pipes  were  fixed ;" 
while  he  testifies  he  said,  "  I  could  not  leave  it  turned  on 
because  the  pipes  were  out  of  repair  and  the  water  would 
leak  through  to  the  ceiling."  The  trivial  difficulty  between 
the  plaintiffs  and  their  tenant  was  as  to  who  should  pay  the 
expense  of  the  repairs  to  the  water  pipes,  which  the  tenant 
declined  to  do. 

The  matters  before  stated  substantially  constitute  the  evi- 
dence as  to  the  eviction,  while  the  tenant,  under  the  circum- 
stances, may  not  have  been  under  any  affirmative  obligation 
to  repair  the  water  pipes  (which  may  well  be  questioned 
under  her  agreement  "to  do  all  inside  repairs  to  said  house 
at  her  own  proper  cost  and  expense),  yet  this  defect  in  the 
waste-pipe  existed  when  she  leased  the  premises,  and  she  had 
no  legal  claim  on  plaintiff  to  repair  them.  She  was,  under  a 
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general  obligation  of  law,  bound  to  make  no  such  use  of  them 
as  injured  others. 

Hiring  the  premises  with  such  defective  waste  pipes,  she 
was  guilty  of  a  wrong  in  making  any  such  use  of  them  as 
immediately  resulted  in  any  injury  of  the  plaintiff. 

No  act  done  by  the  plaintiff  or  any  of  their  officers  can  be 
otherwise  construed  than  as  a  remonstrance  or  dissent  against 
Mrs.  Carpenter's  allowing  the  water  from  her  premises  to 
flow  down  and  injure  their  ceilings.  They  never  attempted 
any  trespass  upon  the  premises  leased  to  her,  nor  ever  ven- 
tured thereon,  and  assumed  the  right  to  interfere  with  and 
cut  off  the  upward  flow  of  the  water  to  the  second  and  third 
stories.  They,  at  the  utmost,  did  what  they  had  a  right  to  do : 
to  use  such  language  as  expressed  in  positive  terms  their  dis- 
sent and  remonstrance  against  her  use  of  the  defective  water 
pipes  on  her  premises  while  such  use  immediately  resulted  in 
injury  to  the  ceiling  of  their  banking  room. 

It  needs  no  citation  of  authority  that  to  this  extent  plain- 
tiffs were  fully  justified  in  dealing  with  their  tenant  as  a 
stranger  in  interest,  and  as  the  case  presents  no  feature  of  any 
trespass  by  them  upon  her  premises  or  appurtenances,  and 
far  less  that  they  have  been  guilty  of  any  eviction  of  their 
tenant,  the  judgment  should  be  affirmed. 

Judge  LARKEMOKE  concurred  with  judge  ROBINSON. 

FurtJier  opinion  of  DALY,  C.  J. 

The  striking  out>of  the  provision  in  the  lease  in  relation  to 
Croton  water  repairs  is  as  between  the  parties  to  be  taken  as 
an  indication  that  she  was  not  to  keep  the  water  pipes  in 
repair,  and  the  omission  of  anything  in  the  lease  respecting 
repairs  subjects  the  tenant  only  to  the  necessity  of  keeping 
the  premises  in  the  condition  in  which  they  are  in,  and  is 
bound  to  make  fair  and  tenantable  repair,  but  not  permanent 
repairs.  If  the  Croton  water  pipes  which  are  arranged  for 
the  whole  building,  and  which  supply  water  to  the  part  occu- 
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pied  by  the  tenant,  get  out  of  repair,  the  landlord  of  the 
whole  building  is  the  one  to  repair  them,  and  not  a  tenant 
who  merely  occupies  a  particular  part  of  the  building ;  for  a 
tenant  is  not  bound  to  make  permanent  repairs  that  relate  to 
the  whole  structure,  when  he  merely  occupies  a  part  of  it. 
Mrs.  Carpenter  was  willing  to  take  the  premises  as  they  were  'y 
but  it  was  the  plaintiffs  who  would  not  let  her,  and  kept  the 
water  shut  off  from  her  part  of  the  house,  which  was  that 
unwarrantable  interference  with  the  beneficial  enjoyment  of 
the  tenant  that  the  law  condemns  on  the  part  of  the  landlord 
towards  his  tenant,  whom  he  should,  on  the  contrary,  protect 
and  defend  (Taylors  Landlord  and  Tenant,  sec.  378,  5th 
ed.)  And  I  think  the  evidence  shows  that  the  officers  of  the 
bank  in  this  case  claimed  and  exercised  the  power  of  keeping 
the  water  turned  off.  She  was  told  it  could  not  be  turned  on 
unless  she  repaired  the  pipes,  and  it  is  evident  that  she  was 
deterred  by  the  officers  telling  her  that  it  could  not  be  turned 
on ;  their  acts  and  declarations  showing  that  they  claimed  the 
right  to  control  it,  in  which  she  finally  acquiesced,  and  left 
the  premises. 


SUPREME  COURT. 
MORITZ  COHN  agt.  JOHN  L.  COLBY  and  others. 

Mortgage  foreclosure — Composition  in  'bankruptcy — Effect  of  secured  creditor 
receiving  his  pro  rata  share  under  composition  proceedings. 

A.  creditor  of  a  bankrupt  who  had  been  discharged  under  composition 
proceedings  in  bankruptcy  may,  after  the  discharge,  foreclose  his 
mortgage.  The  discharge  in  bankruptcy  does  not  discharge  his  mort- 
gage lien. 

Special  Term,  March,  1879. 

THE  defendant,  John  L.  Colby  and  one  Chester  P.  Double- 
day  were  merchants,  in  the  city  of  New  York,  and  copartners 
in  trade,  doing  business  under  the  firm  name  of  John  L. 
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Colby  &  Co.,  and  as  such  were,  on  March  21, 1878,  indebted 
to  the  plaintiff  in  the  sum  of  $14,100.36,  for  which  sum  the 
said  firm  made  to  the  plaintiff  two  promissory  notes  each  for 
$7,050.18,  which  notes  were  secured  by  mortgage  executed 
by  the  defendants  Colby  and  Mary  A.,  his  wife. 

Afterwards  Colby  &  Co.  became  bankrupts  and  such  pro- 
ceedings were  had  in  the  district  court  of  the  United  States, 
for  the  southern  district  of  New  York,  in  bankruptcy,  that  a 
composition  was  decreed  pursuant  to  section  17  of  the  bank- 
ruptcy act  of  June  22,  1874,  by  that  court,  and  the  bankrupts 
discharged.  The  plaintiff  afterwards  filed  his  complaint  to 
foreclose  the  mortgage.  The  defendant  Colby  set  up  the 
composition  and  discharge  in  bankruptcy  as  a  defense  to  the 
complaint  in  foreclosure. 

Richard  S.  Newcomb,  for  plaintiff.  In  re  Alphonse  Beileit 
(12  B.  R.,  201)  has  no  reference  to  the  question  at  issue. 
There  the  question  of  secured  creditors  is  not  touched  or 
remotely  referred  to,  on  the  contrary  simply  ordinary  credit- 
ors. In  re  assignee  of  Wicks  <&  Co.  agt.  Perkins  (13  B.  R., 
280)  was  upon  an  entirely  different  principle  ;  that  was  a  pro- 
ceeding under  a  discharge  granted  in  1868,  six  years  before 
the  composition  clause  was  enacted,  and  for  reasons  clearly 
apparent  materially  differs.  The  matter  of  Lyttle  (14  B.  R., 
457)  appears  to  favor  the  defendants'  argument.  But  a  refer- 
ence to  the  16  B.  R.  (page  315)  entirely  settles  the  question 
that  the  "  creditor  is  entitled  to  the  per  centage  agreed  upon 
in  such  proceedings  or  the  deficit  left  unpaid  on  realizing 
such  security  whenever  ascertained." 

G.  II.  Brewster,  for  defendant. 

VAN  YOKST,  J.  —  The  case  of  Pa/ret  agt.  Zickner  (16  N. 
B.  R.,  315)  is  an  express  authority  that  a  secured  creditor  is 
entitled  to  the  per  centage  agreed  upon  in  the  composition  pro- 
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ceeding,  on  the  deficit  left  unpaid  on  realizing  such  security. 
In  other  words,  that  such  claim  is  not  discharged  by  the  com- 
position proceedings. 

I  do  not  find  any  express  authority  to  the  contrary.  In  re 
Lytle  &  Go.  (14  N.  B.  R.,  457),  the  judge  did,  indeed, 
advance  a  view  in  opposition  to  that  above  expressed.  But 
the  question  was  not  before  him.  "What  he  decided  was,  that 
he  had  no  power  to  issue  an  injunction  restraining  an  execu- 
tion to  enforce  judgments  claimed  to  have  been  discharged  by 
the  composition  proceeding.  The  other  matters  discussed  did 
not  in  reality  affect  that  question. 

I  am  disposed  to  follow  Paret  agt.  Zickner,  and  hold 
that  the  plaintiff  is  entitled  to  share  in  the  per  centage  adopted 
in  the  composition  proceedings,  upon  any  deficiency  arising 
upon  the  sale. 

There  should  be  judgment  accordingly. 


SUPKEME  COUKT. 

CORNELIUS  H.  DELAMATER  et  al.,  respondents,  agt.  PATRICK  H. 
BYRNE,  appellant. 

Undertaking  on  appeal —  Sufficiency  of  sureties  in  the  discretion  of  judge  — 
Code  of  Civil  Procedure,  sections  1334,  1351,  1327,  811. 

The  sufficiency  of  sureties  on  appeal  is  purely  within  the  discretion  of 

the  judge  to  whom  the  undertaking  is  submitted  for  approval. 
The  ordinary  course  of  practice  is  to  require  two  sureties. 

Special  Term,  April,  1879. 

IN  this  case  an  appeal  was  taken  from  two  certain  orders, 
made  by  Mr.  justice  BARRETT,  wherein  he  directed  a  stay 
upon  giving  proper  security. 
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The  appellant  filed  an  undertaking  in  the  sum  of  $2,000 
with  one  surety.  The  respondent  excepted  to  the  sufficiency 
of  the  undertaking  on  the  ground  that  sections  1334  and  1351 
of  the  Code  of  Civil  Procedure  require  "  at  least  two  sureties  " 
upon  all  undertakings  given  on  appeal. 

The  appellant  claimed  that  under  sections  1327  and  811, 
one  surety  was  all  that  was  required,  if  he  justified  in  double 
the  amount  claimed. 

N.  A.  H albert,  for  respondent. 
Chas.  G.  Cronin,  for  appellant. 

LAWRENCE,  J. —  If  it  be  conceded  that,  under  section  1327 
of  the  Code  of  Civil  Procedure,  an  undertaking  with  one 
surety  may  be  received  as  sufficient,  the  matter  is  purely  within 
the  discretion  of  the  justice  to  whom  the  undertaking  is  sub- 
mitted for  approval ;  and  I,  therefore,  deem  it  sufficient  to 
say,  that  in  this  case,  I  see  no  reason  for  departing  from  the 
ordinary  course  of  practice,  which  requires  two  sureties.  The 
undertaking  must,  therefore,  be  rejected. 


SUPREME  COURT. 

ISAAC  G.  JENKINS  et  al.  agt.  OLIN  H.  SMITH  et  al. 
Witness  —  immunity  from  service  of  civil  process  —  does  not  extend  to  suitors. 

A  non-resident  witness  in  our  courts  can  neither  be  arrested  nor  served 

with  summons ;  his  privilege  protects  him. 
A  resident  witness  is  privileged  from  arrest,  but  not  from  the  service  of  a 

summons. 
The  privilege  of  immunity  from  service  of  summons  witJwut  arrest  while 

in  the  state  to  attend  court  is  limited  tp  witnesses,  and  does  not  include 

parties ;  the  privilege  of  a  suitor  in  such  cases  is  from  arrest  only,  and 

not  from  the  service  of  civil  process. 

Onondaga  Special  Term,  July,  1878. 
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IN  January,  1878,  the  above  defendants  who  were  residents 
of  Springfield,  Mass.,  were  indicted  jointly  with  the  Sheeler 
Brothers  of  Lyons,  N.  Y.,  for  a  violation  of  the  laws  of  the 
United  States  relating  to  trade-marks.  The  indictment  was 
found  in  the  United  States  district  court  held  at  Albany  in 
January,  1878.  Soon  after  the  defendants  were  arrested  in 
Springfield  upon  the  indictment  and  gave  bail  to  appear  at 
the  next  term  of  the  United  States  district  court  to  be  held 
at  Utica,  March  19,  1878.'  On  the  19th  day  of  March,  1878, 
the  United  States  district  attorney  arranged  with  the  counsel 
for  the  defendants  that  the  trial  of  the  indictment  should  go 
over  to  the  August  term  of  the  court  to  be  held  in  Buffalo, 
but  insisted  that  the  defendants  must  appear  at  the  Utica 
term  and  plead  to  the  indictment,  and,  also,  renew  their  bail 
to  appear  at  Buffalo,  in  August.  The  defendants  accordingly 
appeared  in  Utica,  on  the  22d  day  of  March,  1878,  plead,  and 
renewed  their  bail,  and  while  yet  in  attendance  upon  the  court 
were  served  with  the  summons  in  this  action  which  was 
brought  to  recover  penalties  of  Smith  and  Adams,  for  viola- 
tions of  our  state  law  with  respect  to  trade-marks.  The 
defendants  moved  to  set  aside  the  service  of  the  summons  on 
the  ground  that  the  defendants  were  protected,  having  come 
into  the  state  to  attend  court  as  parties,  and  relied  upon 
Rivers  agt.  Giles  (66  N.  Y.,  124). 

The  plaintiffs  replied  that  the  privilege  of  immunity  from 
service  of  summons  without  arrest,  while  in  the  state  to 
attend  court,  was  limited  to  witnesses  and  did  not  include  par- 
ties ;  that  the  privilege  of  parties  in  such  cases  is  from  arrest 
only  and  not  from  the  service  of  summons,  and  cited  10 
Wend.,  636 ;  7  John.,  538,  note ;  I  Wend.,  292  ;  1  Denio,  666  ; 
27  Conn.,  12 ;  1  Dallas,  356 ;  4  id.,  388 ;  6  Mass.,  264 ;  6 
California,  32 ;  4  Monroe  (Ky.\  540 ;  Harder  (Ala.),  452 ; 
4  Littell  (Ky.\  122 ;  I  Brevard  (S.  C.\  167;  3  Blackstone, 
289  ;  Graham's  Pr.,  516,  5*17  ;  Code  Civil  Procedure,  860  to 
865 ;  2  R.  8.,  402,  section  51. 


NEW  YORK  PRACTICE  REPORTS.  178 

Jenkins  et  al.  agt.  Smith  et  al. 
J.  W.  Dunwell,  for  motion. 
John  C.  Churchill,  opposed. 


J.  —  The  practice  seems  to  be  well  settled  that  a 
non-resident  witness  in  our  courts  can  neither  be  arrested  nor 
served  with  summons  ;  his  privilege  protects  him. 

It  is  also  well  settled  that  a  resident  witness  is  privileged 
from  arrest,  but  not  from  the  service  of  a  summons.  With 
the  exception  of  the  case  referred  to  in  66  New  York,  124, 
I  can  find  no  case  where  the  privilege  of  a  suitor  has  pro- 
tected him  from  the  ordinary  service  of  civil  process.  In  a 
number  of  cases  where  the  party  was  arrested,  upon  motion 
to  set  aside  the  order  of  arrest  the  motion  has  been  granted 
upon  the  entry  of  common  bail,  thus  leaving  the  party  as 
effectually  served  with  process  as  if  served  with  the  ordinary 
summons.  The  case  in  66  New  York  only  presented  the 
question  so  often  adjudicated  upon  in  relation  to  witnesses  ; 
as  to  suitors  there  was  no  question  before  the  court,  and  the 
opinion  of  justice  ALLEN  was  wholly  outside  of  the  question 
before  the  court,  and  is  not  an  authority  to  be  considered  in 
this  case.  The  long  list  of  authorities  upon  this  question,  so 
repeatedly  concurred  in,  have  not  been  overruled  in  the  case 
in  66  New  York.  When  that  court  shall  have  presented 
before  it  the  question  arising  in  this  case,  and  shall  determine 
the  law  in  opposition  to  the  law  as  it  has  been  promulgated 
and  sanctioned  for  many  years,  it  will  be  time  to  follow  its 
decision. 

Under  my  present  view  of  the  law  the  defendant  is  not 
entitled  to  the  order  asked  for  in  the  motion,  and  the  same 
should  be  denied,  with  costs. 
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SUPKEME  COUKT. 

PETER  GOELET  agt.  TERENCE  FARLEY. 

Assumption  of  mortgage —  Obligation  cannot  be  created  without  a  writing  — 

Evidence.  • 

An  obligation  amounting  to  an  assumption  of  a  mortgage  cannot  be 
legally  created  without  a  writing. 

A  verbal  agreement  to  pay  a  mortgage,  made  by  a  third  party,  is  void  by 
the  statute  of  frauds. 

The  courts  are  careful  in  construing  the  language  of  written  agreements 
to  ascertain  whether  or  not  they  amounted  to  an  assumption  of  pay- 
ment, or  only  that  the  land  was  conveyed  subject  to  the  incumbrance, 
and  oral  evidence  will  be  excluded  when  there  is  an  agreement  in 
writing  which  limits  the  rights  and  obligations  of  the  parties. 

Special  Term,  February,  1879. 
Elbridge  T.  Gerry,  for  plaintiff. 
Kurzman  &  Teaman,  for  defendant. 
R.  Gruggenheimer,  defendant  in  person.- 

VAN  YORST,  J. —  The  assignment  of  the  leasehold  premises 
by  the  personal  representatives  of  Hugh  Crombie,  deceased, 
to  Henry  Grossmayer,  through  whom  the  other  defendants 
make  title,  contained  no  covenant  by  which  he  assumed  to  pay 
the  mortgage,  then  a  lien  upon  the  premises.  Nor  was  any 
writing  produced  creating  such  assumption. 

Plaintiff,  however,  upon  the  trial  sought  to  prove  by  oral 
evidence  that  the  mortgage  formed  part  of  the  consideration 
for  the  assignment  of  the  lease  to  Grossmayer,  and  that  he 
assumed  the  mortgage  for  the  residue.  I  excluded  the  evi- 
dence for  the  reason,  appearing  to  me  satisfactory,  that  no  such 
obligation  could  be  legally  created  without  a  writing.  The 
obligations  contained  in  the  assignment  to  Grossmayer  cannot 
in  this  way,  by  an  oral  arrangement,  be  added  to.  This  assign- 
ment fixes  the  rights  and  obligations  of  the  parties.  I  con- 
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elude  that  such  verbal  agreement  to  pay  a  mortgage,  made  by 
a  third  party,  is  void,  by  the  statute  of  frauds  "When  I  con- 
sider how  careful  the  courts  have  been  in  construing  the  lan- 
guage of  written  agreements  of  this  description  to  ascertain 
whether  or  not  they  amounted  to  an  assumption  of  payment 
or  only  that  the  land  was  conveyed  subject  to  the  incumbrance, 
I  conclude  it  to  be  entirely  unsafe  to  relax  the  rule,  which 
excludes  oral  evidence  when  there  is  an  agreement  in  writing 
which  limits  the  rights  and  obligations  of  the  parties  (Belmont 
agt.  Coman,  22  N.  Y.,  438 ;  Collins  agt.  Rowe,  1  Abb.  [&. 
£],  97 ;  Farley  agt.  Farrell,  51  How.  P.  #.,  497). 

As  Grossmayer  was  not  legally  bound  to  pay  the  mortgage, 
under  the  authority  of  Vrooman  agt.  Turner  (69  N.  Y.,  284), 
the  subsequent  grantees  are  not  liable ;  and  although  the  plain- 
tiff is  entitled  to  judgment  of  foreclosure,  with  costs,  there 
must  be  judgment  for  the  defendants  Alexander,  Hagan  and 
Guggenheimer,  relieving  them  from  liability  to  the  plaintiff 
for  any  deficiency,  with  costs. 

NOTE.— Vide  Munson  agt.  Dyett.(G6  How.  P.  R,  333);  Douglass  agt. 
Gross  (idem),  330. 


U.  S.  CIKCUIT  COUET. 
GEORGE  W.  CISSEL  agt.  AUGUSTINE  R.  McDoNALD. 

Removal  of  cause —  District  of  Columbia  not  a  state  —  Resident  of  that  dis- 
trict not  a  citizen  of  a  state  —  When  cause  cannot  be  transferred  from 
state  court  to  federal  court. 

The  District  of  Columbia  is  not  a  state,  and  a  resident  of  that  district  is 
not  a  citizen  of  a  state,  within  the  meaning  of  that  term  as  applied  to 
the  jurisdiction  of  the  federal  courts. 

An  action  between  a  resident  of  the  District  of  Columbia,  and  an  alien 
and  subject  of  the  queen  of  Great  Britain  cannot  be  transferred  from  a 
state  court  into  the  federal  courts.  The  reasons  stated. 

When  such  a  cause  is  transferred  to  the  federal  courts  it  will  be  remanded 
back  to  the  state  court. 

/Southern  District  of  New  York,  April,  1879. 
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APPLICATION  to  remand  cause  to  the  state  court,  upon  the 
ground  that  it  was  one  which  ought  not  to  have  been  trans- 
ferred. The  facts  sufficiently  appear  in  the  opinion. 

Henry  Greenfield,  for  plaintiff. 
Solomon,  F.  Higgins,  for  defendant. 

BLATCHFORD,  J.  —  This  is  an  action  at  law  commenced  in 
the  marine  court  of  the  city  of  New  York  on  the  28th  of 
February,  1879,  by  the  personal  service  on  the  defendant  of 
a  summons  and  complaint.  It  is  a  suit  to  recover  $804.11, 
with  interest,  on  a  promissory  note  made  by  the  defendant. 
On  the  llth  of  March,  1879,  the  defendant  presented  a  peti- 
tion to  the  marine  court  for  the  removal  of  the  cause  into 
this  court,  accompanied  by  a  proper  bond.  The  petition  sets 
forth  that  the  plaintiff  was,  at  the  time  of  bringing  the  suit, 
a  citizen  of  the  city  of  Washington  in  the  District  of  Colum- 
bia, and  that  the  defendant  was  at  the  said  time  an  alien 
and  a  subject  of  the  queen  of  Great  Britain.  The  marine 
court  made  an  order  removing  the  cause  into  this  court.  The 
papers  from  the  state  court  have  been  filed  in  this  court,  and 
the  plaintiff  now  moves  to  remand  the  cause  to  the  state 
court,  on  the  ground  that  this  court  has  no  jurisdiction  to 
entertain  it. 

The  Constitution  of  the  United  States  (art.  3,  sec.  2)  pro- 
vides that  the  judicial  power  of  the  United  States  shall 
extend  to  controversies  between  the  citizens  of  a  state  and 
foreign  citizens  or  subjects.  This  is  the  only  grant  of  juris- 
diction over  cases  to  which  foreign  citizens  or  subjects  are 
parties.  The  distinction  between  the  District  of  Columbia 
and  a  state  is  clearly  recognized  in  article  1,  section  8  of  the 
Constitution.  The  ground  taken  by  the  plaintiff  is,  that  he  is 
not  a  citizen  of  a  state,  being  only  a  citizen  of  the  District  of 
Columbia.  The  eleventh  section  of  the  judiciary  act  of  Sep- 
tember 24,  1789  (1  V.  S.  Statutes  at  Large,  78),  gave  original 
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cognizance  to  the  circuit  courts  of  all  suits  of  a  civil  nature, 
involving  more  than  $500,  exclusive  of  costs,  where  "  an  alien  is 
a  party."  Section  12  of  the  same  act  provided  that  if  a  suit 
should  be  commenced  in  any  state  court  against  an  alien 
involving  more  than  $500,  exclusive  of  costs,  it  might  be 
removed  into  the  circuit  court  of  the  United  States.  Such 
provision  of  section  11  is  embodied  in  subdivision  1  of  sec- 
tion 629  of  the  Revised  Statutes,  and  such  provision  of  section 
12  is  embodied  in  subdivison  1  of  section  639  of  the  Revised 
'Statutes.  The  provisions  of  section  11  came  before  the 
supreme  court  for  construction  in  1800,  in  Mossman  agt. 
Higginson  (4  Dallas,  12),  where  it  appeared  that  the  plaintiff 
was  a  British  subject,  but  it  did  not  appear  that  the  defend- 
ants were  citizens  of  the  United  States.  The  court  said  that 
the  section  must  receive  a  construction  consistent  with  the 
Constitution,  and  that  although  the  statute  said,  in  general 
terms,  that  the  circuit  court  should  have  cognizance  of  suits 
where  an  alien  is  a  party,  yet  the  legislative  power  of  con- 
ferring jurisdiction  on  the  federal  courts  was  in  this  respect 
confined  to  suits  between  citizens  and  foreigners.  In  Jackson 
agt.  Twentyman  (2  Peters,  136),  in  1829  the  plaintiff  was 
alleged  to  be  a  subject  of  the  king  of  Great  Britain,  but  no 
citizenship  of  the  defendants  was  alleged,  and  the  supreme 
court  held  that  section  11  must  be  construed  in  connection 
with,  and  in  conformity  to,  the  Constitution  of  the  United 
States,  and  that  by  the  latter  the  judicial  power  was  not 
extended  to  private  suits  in  which  an  alien  is  a  party,  unless 
a  citizen  be  the  adverse  party.  In  Prentiss  agt.  Brennan 
(2  Blatch.  C.  C.  -/?.,  162)  Mr.  justice  NELSON  says,  speak- 
ing of  section  11 :"  This  act  is  defective  in  respect  to  the 
jurisdiction  conferred  upon  the  circuit  courts  in  the  case  of 
aliens  as  it  would  seem  from  its  language  that  it  might  be 
sufficient  to  give  jurisdiction  to  the  court,  if  one  of  the 
parties  was  an  alien.  Construing  it,  however,  in  connection 
with  the  provision  of  the  Constitution,  there  can  be  no  diffi- 
culty as  to  the  meaning  intended  by  congress.  The  contro- 
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versy,  in  order  to  give  jurisdiction,  must  be  between  a  state 
or  a  citizen  thereof,  and  a  foreign  state  or  a  citizen  or  subject 
thereof ;  that  is,  speaking  with  reference  to  individual  parties, 
the  suit  must  be  one  in  which  a  citizen  of  a  state  and  an  alien 
are  parties.  The  above  defects  in  sections  11  and  12  of  the 
act  of  1789  are  corrected  in  the  act  of  March  3, 1875  (18  CT.  S. 
Stat.  at  Large,  470).  By  the  first  section  of  that  act  original 
cognizance  is  given  to  the  circuit  courts,  not  of  suits  where  "  an 
alien  is  a  party,"  but  of  suits  in  which  there  is  "  a  controversy 
between  citizens  of  a  state  and  foreign  states,  citizens  or  sub- 
jects," thus  returning  to  the  language  of  the  Constitution  in 
respect  to  foreign  citizens  or  subjects.  So  section  2  of  the 
act  of  1875  provides  that  a  civil  suit  in  which  there  is  "  a 
controversy  between  citizens  of  a  state  and  foreign  states, 
citizens  or  subjects,"  brought  in  a  state  court,  may  be  removed 
by  either  party  into  the  circuit  court  of  the  United  States. 
There  is  no  ground,  therefore,  for  saying  that  this  cause  is 
removable  into  this  court  because  the  defendant  is  a  foreign 
subject,  unless  plaintiff  is  a  citizen  of  a  state. 

The  plaintiff  is  alleged  to  be  a  citizen  of  the  District  of 
Columbia.  He  is  not  alleged  to  be  a  citizen  of  any  state. 
As  a  citizen  of  the  District  of  Columbia,  is  the  plaintiff  a 
citizen  of  a  state  ? 

In  Hepburn  agt.  Ellsey  (2  Cranch,  445)  in  1804,  it  was 
held  that  a  circuit  court  has  no  jurisdiction  of  a  suit  between 
a  citizen  of  the  District  of  Columbia  and  a  citizen  of  a  state, 
because  a  citizen  of  the  District  of  Columbia  was  not  a 
citizen  of  a  state.  The  question  arose  under  that  clause  of 
section  11  of  the  act  of  1789,  which  gave  original  jurisdic- 
tion to  the  court  of  a  suit  "  between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  citizen  of  another  state." 
This  ruling  was  followed  in  Wescott  agt.  Fairfield  (Peters' 
C.  C.  R.  45)  in  1811. 

In  New  Orleans  agt.  Winter  (1  Wheaton,  91),  in  1816,  the 
supreme  court  held  that  the  circuit  court  had  no  jurisdiction 
of  a  suit  between  a  citizen  of  a  territory  and  a  citizen  of  a 
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state,  because  a  territory  was  not  a  state.  The  above  ruling, 
in  regard  to  a  citizen  of  the  District  of  Columbia,  was  fol- 
lowed in  Vasse  agt.  Miffiin  (4  Wash.  C.  C.  E.,  519)  in  1825. 
In  Picquet  agt.  Swan  (5  Mason,  35,  54),  in  1828,  judge 
STOEY  says :  "A  citizen  of  one  of  our  territories  is  a  citizen  of 
the  United  States,  but  he  is  not  by  law  entitled  to  sue  or  be 
sued  in  the  circuit  courts  of  the  United  States."  In  Prentiss 
agt.  Brennan  (ut  supra),  Mr.  justice  NELSON  .  says  :  "A  per- 
son may  be  a  citizen  of  the  United  States  and  not  a  citizen  of 
any  particular  state.  This  is  the  condition  of  citizens  resid- 
ing in  the  District  of  Columbia  and  in  the  territories  of  the 
United  States,  or  who  have  taken  up  a  residence  abroad,  and 
others  that  might  be  mentioned.  A  fixed  and  permanent 
residence  or  domicil  in  a  state  is  essential  to  the  character  of 
citizenship,  that  will  bring  the  case  within  the  jurisdiction  of 
the  federal  courts."  This  view  was  again  asserted  by  the 
supreme  court,  in  1867,  in  Barney  agt.  Baltimore  City  (6 
Wallace,  280,  287)  in  reference  to  a  citizen  of  the  District  of 
Columbia. 

The  defendant  refers  to  section  1891  of  the  Revised  Statutes 
as  making  the  plaintiff  a  citizen  of  a  state.  That  section 
reads  thus:  "The  Constitution  and  all  laws  of  the  United 
States  which  are  not  locally  inapplicable  shall  have  the  same 
force  and  effect  within  all  the  organized  territories,  and  in 
every  territory  hereafter  organized,  as  elsewhere  within  the 
United  States."  It  is  a  compilation  of  the  provisions  found 
in  eight  statutes  in  regard  to  eight  different  territories,  which 
statutes  are  referred  to  in  the  margin  of  the  section.  The 
provisions  were  substantially  alike,  and  are  found  in  the 
statutes  organizing  the  several  territories  from  1850  to  1868. 
One  is  a  specimen  of  all.  The  latest,  Wyoming,  in  1868, 
reads  thus :  "  The  Constitution  and  all  laws  of  the  United 
States  which  are  not  locally  inapplicable  shall  have  the  same 
force  and  effect  within  the  said  territory  of  Wyoming  as  else- 
where within  the  United  States."  It  is  sufficient  to  say  that 
these  enactments  have  no  reference  to  the  District  of  Columbia 
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as  originally  enacted.  They  refer  only  to  the  specific  terri- 
tory named  in  each  statute.  The  words  "organized  terri- 
tories" in  section  1891  cannot  be  so  construed  as  to  include 
the  District  of  Columbia,  and  if  they  could,  the  section  could 
not  be  properly  so  construed  as  to  have  the  effect  to  convert  a 
citizen  of  such  district  into  a  citizen  of  a  state,  within  the 
meaning  of  the  statutes  in  regard  to  the  jurisdiction  of  the 
circuit  courts  over  suits  either  by  original  cognizance  or  by 
removal. 

As  it  appears  within  section  5  of  the  act  of  1875  that  this 
suit  does  not  involve  a  controversy  within  the  jurisdiction  of 
this  court,  an  order  will  be  entered  to  that  effect,  and  that 
this  court  will  proceed  no  further  therein ;  and  that  this  suit 
be  remanded  to  the  marine  court  of  the  city  of  New  York, 
and  that  the  defendants  pay  to  the  plaintiff,  his  costs  in  this 
court,  to  be  taxed. 

NOTE.  —  Before  making  the  above  application  in  the  United  States 
court,  the  plaintiff  applied  in  the  state  court  to  vacate  the  exparte  order 
for  the  transfer  upon  the  ground  it  was  improvidently  made,  and  the 
following  opinion  was  filed  thereon  : 

McADAM,  J. — The  record  in  this  action  has  heen  removed  to,  and  filed 
in,  the  United  States  circuit  court  on  the  usual  petition  and  bond.  Any 
order  I  might  now  make  in  the  premises  would  be  coram  non  judice  (see 
Dillon  on  Removal  of  Causes,  p.  67,  note ;  Kanouse  agt.  Martin,  15  How. 
[  U.  S.~\,  198  ;  Insurance  Co.  agt.  Dunn.  \§Wall.,  214  ;  Livermore  agt.  Jenks, 
4  How.  Pr.,  479  ;  Nahone  agt.  Manchester  R.  R.  Co.,  Ill  Mass.,  72;  Stevens 
agt.  PJwnix  Ins.  Co.,  41  N.  T.,  149) ;  for,  as  judge  ALLEN  (in  Bell  agt. 
Dix,  49  N.  T.,  at  p.  237),  says  :  "It  is  a  novel  proceeding  for  a  suitor  to 
apply  to  a  court  from  which  the  record  and  cause  have  been  removed  for 
relief  which  the  court  having  jurisdiction  can  only  effectually  grant." 
Having  no  jurisdiction,  it  would  be  unbecoming  to  say  one  word  upon 
the  merits  of  the  application  either  pro  or  con,  although  I  have  fixed 
impressions  in  regard  to  the  matter.  If  the  United  States  court  deter- 
mines to  remand  the  record  to  this  court,  the  order  will  be  respected  and 
enforced.  [Eo. 
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SUPREME  COURT. 

THE  TROY  AND  BOSTON  RAILROAD  COMPANY  agt.  THE  BOSTON 
AND  Hoosio  TUNNEL  AND  WESTERN  RAILWAY  COMPANY 
and  WILLIAM  L.  BURT. 

Appeal — Undertaking  —  Judgment  awarding  plaintiff  perpetual  injunction  — 
Right  of  plaintiff  to  make  application  to  punish  defendant  for  contempt  in 
violating  injunction  order,  not  stayed  by  the  appeal — under  what  circum- 
stances court  will  not  exercise  its  power  to  punish  —  Code  of  Civil  Procedure, 
sections  1310,  1352,  1331. 

Where,  by  the  judgment  roll,  it  was  held  that  the  plaintiff  should  recover 
certain  property  described  in  the  complaint,  and  the  defendants  were 
enjoined  and  restrained  from  any  further  use  thereof,  from  which  judg- 
ment an  appeal  was  perfected  by  giving  the  undertaking  required  by 
the  Code ;  pending  the  appeal  a  motion  was  made  to  punish  the  defend- 
ants for  contempt  in  disobeying  the  injunction  order,  by  operating  their 
railroad  over  the  premises  in  dispute : 

Held,  on  the  authority  of  the  Sixth  Avenue  Railroad  Company  agt.  Gilbert 
Elevated  Railroad  Company  (71  N.  T.,  430),  that  the  acts  done  by 
defendants  are  in  violation  of  the  judgment  of  this  court  for  which 
they  can  now  be  punished,  notwithstanding  the  appeal. 

Held,  further,  that  although  the  court  has  the  power  to  punish  the  defend- 
ants for  contempt  in  violating  the  injunction  order,  under  the  circum- 
stances of  the  case,  such  power  should  not  be  exercised  pending  the 
appeal 

The  case  of  Sixth  Avenue  Railroad  Company  agt.  Gilbert  Elevated  Railroad 
Company  (71  N.  T.,  430)  followed,  but  commented  upon. 

Ulster  Special  Term,  1879. 

MOTION  to  punish  the  defendant,  Burt,  for  a -contempt,  in 
disobeying  an  injunction  order  granted  by  a  nnal  judgment. 

Peek,  Cowan  &  Parmenter,  for  motion. 
Paige  <&  Gibson,  opposed. 
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WESTBROOK,  J.  —  By  the  judgment  roll  filed  in  this  action 
with  the  clerk  of  Rensselaer  county,  on  the  6th  day  of  Janu- 
ary, 1879,  it  was  held,  that  the  plaintiff  should  recover  pos- 
session of  certain  property  described  in  the  complaint,  and 
the  defendants  were  enjoined  and  restrained  from  any  further 
use  thereof. 

An  appeal  has  been  perfected  from  said  judgment  to  the 
general  term  of  this  court,  and  upon  such  appeal  the  general 
undertaking  required  by  the  Code  has  not  only  been  given, 
but,  in  addition  thereto,  a  special  one  has  also  been  duly  exe- 
cuted, as  ordered  by  Mr.  justice  OSBORN,  the  judge  before 
whom  the  cause  was  tried,  to  the  effect :  "  1.  That  defendants 
will  not,  while  in  possession  of  the  property  described  in  such 
decision,  commit,  or  suffer  to  be  committed,  any  waste 
thereon,  in  the  sum  of  $20,000.  2.  That  they  will  pay  the 
value  of  the  use  and  occupation  of  such  property  not  exceed- 
ing $20,000." 

Prior  to  the  decision  in  favor  of  the  plaintiff,  the  rails  for 
the  railroad  of  the  defendant,  The  B.  and  H.  T.  and  W.  R. 
Co.,  had  been  laid  upon  the  premises  adjudged  to  the  plain- 
tiff, and  a  time  table,  for  the  running  of  trains  thereover,  to 
take  effect  December  30,  18T8,  had  been  issued. 

Believing  that  the  judgment  rendered  was  erroneous,  and 
that  its  operation  was  stayed  by  the  appeal  and  undertakings, 
the  defendants,  who  have  expended  some  $800,000  in  the 
construction  of  a  railroad,  have  operated  their  road  over  the 
premises  in  dispute,  and  the  discontinuance  of  such  operation, 
which  is  the  violation  of  the  judgment  complained,  would 
cause  great  injury  to  the  company  and  to  the  public. 

For  running  trains  over  the  property  adjudged  to  the  plain- 
tiff, and  using  it  for  the  purposes  of  a  railroad  since  the 
recovery  of  judgment,  the  plaintiff  asks  that  the  defendant, 
Burt,  be  punished. 

The  first  question  which  the  motion  presents  is:  Do  the 
appeal  and  the  giving  of  the  undertaking  stay  the  operation 
of  the  judgment,  so  that  the  relief  asked  cannot  be  granted  ? 
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And  the  second  is :  Assuming  that  the  injunction  granted  by 
the  judgment  must  be  obeyed  pending  the  appeal,  and  that 
the  court  has  the  power  to  punish  a  violation  thereof,  ought 
it,  in  the  exercise  of  a  sound  discretion,  so  to  do  ? 

Under  the  old  chancery  practice,  in  Graves  agt.  Maguire 
(6  Paige,  379-381),  the  chancellor  held  :  "  If  the  order 
appealed  from  was  an  order  granting  an  injunction,  the  same 
is  not  dissolved  by  the  appeal,  so  as  to  authorize  a  party  to 
proceed  in  violation  of  the  injunction  pending  such  appeal  j 
although  the  present  or  immediate  power  of  the  court  below 
to  punish  the  party  for  a  breach  of  the  injunction  pending 
the  appeal  would  perhaps  be  suspended  until  after  such 
appeal  was  disposed  of  by  the  appellate  court  (2  R.  S.,  607, 
sec.  89)." 

The  effect  of  an  appeal  under  the  old  Code  (which  did  not 
differ  substantially  from  the  present  in  respect  to  appeals) 
upon  a  judgment  was  also  well  settled.  In  Howe  agt.  Searing 
(6  Bosworth,  684),  it  was  held  :  "  An  application  to  the  court 
to  punish  the  defendant  for  a  contempt  in  violating  the 
injunction  awarded  by  such  judgment,  and  the  issuing  of  an 
attachment  and  a  commitment  for  such  contempt  are  respect- 
ively proceedings  '  upon  the  judgment,'  and  the  right  of  the 
plaintiff  to  make  such  application  and  the  action  of  the  court 
thereon  are  stayed,  pending  such  appeal." 

In  People  ex  rel.  Thomas  and  others  agt.  The  Commis- 
sioners of  Highways  of  Milton  (25  How.,  257),  it  was  held 
at  special  term,  by  the  late  judge  PECKHAM,  that  an  order 
granting  a  peremptory  mandamus  was  suspended  by  an 
appeal.  This  decision  was  also  under  the  old  Code. 

By  section  1310  of  the  present  Code,  the  effect  of  an  appeal 
in  all  cases  allowed  by  chapter  12  (and  the  one  brought  in 
this  cause  is  covered  thereby)  is  thus  declared  :  "  When  an 
appeal  has  been  perfected,  as  prescribed  in  this  chapter,  and 
the  other  acts,  if  any,  required  to  be  done,  to  stay  the  execu- 
tion of  the  judgment  or  order  appealed  from,  have  been  done, 
the  appeal  stays  all  proceedings  to  enforce  the  judgment  or 
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order  appealed  from ;  except  that  the  court  or  judge,  from 
whose  determination  the  appeal  is  taken,  may  proceed  in  any 
matter  included  in  the  action  or  special  proceedings,  and  not 
affected  by  the  judgment  or  order  appealed  from,  or  not 
embraced  within  the  appeal,  or  may  cause  perishable  property 
to  be  sold,  pursuant  to  the  judgment." 

In  title  4  of  the  same  (12th)  chapter  of  the  Code,  which 
regulates  appeals  to  the  general  term  of  this  court,  it  is 
expressly  declared  by  section  1352,  that  when  security  has 
been  given  upon  such  appeal  as  is  required  on  an  appeal  to 
the  court  of  appeals,  "  the  execution  of  the  judgment  is  stayed 
as  upon  an  appeal  to  the  court  of  appeals,  and  subject  to  the 
same  conditions." 

Title  3  of  that  (the  12th)  chapter,  by  section  1331,  which 
prescribes  the  form  of  an  undertaking  to  be  given  upon  an 
appeal  to  the  court  of  appeals  from  a  judgment  "  which  enti- 
tles the  respondent  to  the  immediate  possession  of  real  prop- 
erty," recognizes  the  fact,  that  the  undertaking  does  stay 
proceedings  upon  the  judgment,  by  declaring  that  the  appeal 
"  does  not  stay  the  execution  of  the  judgment  or  order,  until 
the  appellant  gives  a  written  undertaking,"  as  prescribed  in 
that  section. 

If  the  question  now  being  discussed  was  a  new  one,  it 
seems  to  me  whether  this  motion  be  regarded  as  one  in  the 
action,  or  as  an  independent  special  proceeding,  that  at  least 
it  is  one  designed  "  to  enforce  the  judgment  or  order  appealed 
from,"  and  therefore  cannot  be  maintained,  because  the  Code 
(section  1310)  declares  "the  appeal  stays  all  proceedings"  for 
that  object.  It  is  difficult  to  argue  upon  language  so  clear  as 
this,  and  the  attempt  so  to  do  only  confuses.  It  is  true  the 
judgment  or  order  appealed  from,  until  actually  reversed,  is 
in  force,  and  any  person  disobeys  its  mandate  at  his  peril ; 
but  when  the  party,  in  whose  favor  the  judgment  is,  seeks  in 
any  manner  to  enforce  it  pending  the  appeal,  is  he  not  by 
this  plain  statute  under  prohibition  ?  "  The  appeal  stays  all 
proceedings  to  enforce  the  judgment  or  order  appealed  from." 
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In  People  ex  rel.  Miller  agt.  Cummings  (an  unreported 
case),  which  was  an  application  to  punish  a  party  for  refusing 
to  obey  a  mandamus  granted  by  the  special  term  and  affirmed 
by  the  general  term,  I  held  (writing  an  opinion)  that  an 
appeal  and  the  giving  of  the  undertaking  required  by  the 
Code  stayed  proceedings  to  enforce  it. 

Following  the  plain  language  of  the  statute,  and  all  prior 
decisions,  I  should  have  no  difficulty  in  deciding  that  the 
present  motion  must  be  denied  upon  the  ground,  that  as  con- 
fessedly and  plainly  it  is  a  motion  to  enforce  "  a  judgment  or 
order  appealed  from,"  in  regard  to  which  all  acts  "  required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  had  been  done."  Such  appeal  is  a  stay,  were 
it  not  for  the  opinion  of  ALLEN,  J.,  in  Sixth  Avenue  R.  R. 
Co.  agt.  Gilbert  E.  R.  R.  Co.  (71  N.  Y.,  430).  The  order 
of  the  special  term  of  the  superior  court  of  the  city  of  New 
York,  which  initiated  proceedings  to  punish  the  defendant's 
officers  for  contempt  in  violating  an  injunction  granted  by  a 
judgment  pending  an  appeal,  had  been  reversed  at  the  general 
term  of  such  court,  which  action  of  the  general  term  was 
sustained  by  the  court  of  appeals,  for  the  reason  that  it  was  a 
discretionary  order,  and  no  power  of  review  existed  ;  but  the 
opinion  of  judge  ALLEN  discusses  at  some  length  the  effect 
of  the  appeal.  That  opinion,  with  the  utmost  respect  be  it 
said,  does  give  the  most  cogent  reasons  why  the  Code  should  not 
read  as  it  does,  but  it  entirely  fails,  as  it  seems  to  me,  to  meet  the 
argument  founded  upon  its  plain  language.  An  independent 
proceeding,  if  a  motion  of  this  character  can  be  so  regarded, 
and  the  opinion  holds  it  can  be,  may  be  one  to  enforce  a 
judgment  recovered,  precisely  as  much  so  as  one  in  the  action, 
and  if  that  be  its  object,  is  it  not  stayed  by  the  provision 
which  declares,  "  the  appeal  stays  all  proceedings  to  enforce 
the  judgment  or  order  appealed  from  ?"  It  is  not,  however, 
for  this  court  to  disregard  a  formal  opinion  of  the  court  of 
last  resort.  If  erroneous,  it  must  be  corrected  by  the  tribu- 
nal which  pronounced  it,  and  it  must  therefore  be  held  on 
VOL.  LVII  24 
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this  motion,  solely,  however,  on  the  authority  of  the  case  just 
referred  to,  that  the  acts  done  by  the  defendant,  Burt,  are  in 
violation  of  the  judgment  of  this  court,  for  which  he  can  now 
be  punished,  notwithstanding  the  appeal.  Should  the  court, 
however,  under  the  circumstances,  exercise  that  power  ?  This 
brings  us  to  the  second  point  involved  upon  this  motion, 
which  will  now  be  considered. 

This  motion  presents  no  such  case  as  put  by  judge  ALLEN, 
in  his  opinion.  The  use  of  the  property  by  the  defendant, 
pending  the  appeal,  for  the  purposes  of  a  railroad,  will  not 
impair  or  lessen  its  value,  when  it  eventually  falls  into  the 
hands  of  plaintiff,  if  it  is  successful  in  the  end.  Besides  the 
large  pecuniary  loss  which  the  defendant  would  sustain  by 
the  stoppage  of  its  trains,  the  public,  who  use  and  enjoy  the 
benefits  of  the  railroad,  would  thereby  also  be  greatly  damni- 
fied and  injured.  Undertakings  have  been  given  to  protect 
all  the  rights  of  the  plaintiff,  if  it  succeeds,  and  if  they  are 
not  ample  for  that  purpose,  the  court  can  compel  additional 
security  to  be  given.  As  the  judgment,  too,  is  only  sus- 
pended, if  affirmed,  the  court  can  hereafter  fully  protect  the 
plaintiff  by  an  order  punishing  the  defendant  for  disregard- 
ing it.  In  no  view  of  this  matter  which  I  have  been  able  to 
take,  is  the  need  seen  of  immediate  action  to  enforce  the  judg- 
ment, but  on  the  contrary  grave  reasons  exist  why  it  should 
not  be  done. 

This  motion  will  then  stand  over  until  the  decision  of  the 
court  upon  the  appeal,  when  such  action  may  be  taken  hereon, 
and  upon  all  acts  of  the  defendant  pending  the  appeal  as  may 
be  presented  to  the  court,  as  the  rights  of  the  parties  and  the 
dignity  of  the  court  may  require. 
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SUPKEME  COUKT. 

THE  GERMAN  EXCHANGE  BANK  agt.  THE  BOARD  or  COMMIS- 
SIONERS OF  EXCISE  and  others. 

Interpleader. 

A  bank  may  interplead  parties  making  conflicting  and  adverse  claims  to 
moneys  and  property  held  by  it  on  deposit. 

A  bank  or  other  agent  would  not  be  justified  in  commencing  an  action  of 
interpleader  upon  any  and  every  claim  made  by  others  to  moneys 
deposited  with  it  by  a  dealer;  but  whenever  it  is  a  matter  of  doubt 
to  which  of  the  defendants  the  fund,  in  the  complainant's  hands,  actu- 
ally belongs,  so  that  he  cannot  safely  pay  to  either,  a  bill  of  interpleader 
may  be  filed. 

Where,  by  operation  of  law  through  a  change  of  public  officers,  the  title 
to  moneys  held  by  them,  as  such,  is  substantially  changed,  the  person 
with  whom  the  funds  are  deposited,  may,  when  there  are  contesting 
claims  arising  from  such  change,  interplead  the  parties,  so  that  the 
funds  may  reach  the  proper  hands. 

Special  Term,  March,  18T9. 

Barlow  <&  Olney,  for  plaintiff. 

Burton  N.  Harrison,  for  defendant  Patterson. 

T.  E.  Tomlison,  for  defendant. 

W.  C.  Whifrney,  for  the  mayor,  &c.,  of  New  York. 

M.  Diefendorf,  for  commissioners  of  excise. 

VAN  YORST,  J.  —  I  think  that  this  action,  which  is  one  of 
strict  interpleader,  is  well  brought.  It  is  supposed  by  the 
counsel  for  some  of  the  defendants  that  a  bank  cannot  main- 
tain such  action,  but  must  unalterably  respond  to  the  person 
who  made  the  deposit.  But  it  will  be  found,  upon  examina- 
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tion,  that  a  bank  is  not  precluded  from  bringing  such  action 
when  conflicting  claims  are  made  to  moneys  or  property  held 
by  it  on  deposit ;  but,  otherwise,  upon  general  principles  of 
equity  jurisprudence,  a  bank  may  be  entitled  to  relief  by  a 
bill  of  interpleader  against  separate  and  adversary  claims  of 
parties  to  the  moneys  or  properties  deposited  (City  Bank  of 
N.  Y.  agt.  Skelton,  2  Blachfortfs  C.  C.  R.,  14,  per  BETTS,  J.). 

When  the  adverse  claim  is  created  by  the  act  of  the  princi- 
pal, as  by  an  assignment,  equitable  or  legal,  or  by  operation  of 
law,  as  by  assignment  in  bankruptcy,  an  agent  may  question 
the  title  of  his  principal  so  far  as  by  interpleader  to  bring  the 
rights  of  the  respective  claimants  before  a  court  of  equity  for 
adjudication  (Story  Eq.  Jurisp.,  sees.  808,  8135,  817). 

And  where,  by  operation  of  law,  through  a  change  of 
public  officers,  the  title  to  moneys  held  by  them,  as  such,  is 
substantially  changed,  the  person  with  whom  the  funds  are 
deposited  may,  in  reason,  when  the"re  are  contesting  claims 
arising  from  such  change,  interplead  the  parties,  so  that  the 
funds  may  reach  the  proper  hands. 

In  the  case  under  consideration,  the  defendants,  Morton  and 
Patterson,  were  commissioners  of  excise,  the  former  being 
president  of  the  board,  and  the  latter  its  treasurer.  They 
opened  an  account  in  the  plaintiff 's  bank,  in  which  to  deposit 
moneys  received  by  them. 

The  tickets  accompanying  the  deposits  disclose  that  the 
moneys  were  deposited  by  the  board  of  excise.  The  account 
on  the  plaintiff's  books  was  opened  with  such  board,  and  the  pass- 
book of  such  defendants,  which  contains  entries  of  the  deposits, 
was  indorsed  with  the  names  of  G.  "W.  Morton,  president,  and 
Jacob  M.  Patterson,  Jr.,  treasurer,  commissioners  of  excise, 
and  the  account  was  headed  inside  the  book,  "Board  of 
Excise  Commissioners  in  account  with  the  German  Exchange 
Bank."  On  the  morning  of  the  day  the  account  was  opened, 
the  bank  was  notified  that  all  checks  and  drafts  made  for  or 
on  account  of  the  board  of  excise  should  be  signed  by  the 
treasurer,  Patterson,  and  countersigned  by  the  president,  Mor- 
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ton.  However,  the  fact  in  truth  was,  in  regard  to  the  moneys 
which  entered  into  this  account,  there  was  enough  in  the  way 
in  which  the  deposits  were  received  and  entered,  and  in  this 
notification,  to  induce  a  belief  on  the  part  of  the  bank  that 
the  moneys  were  public  and  not  private  funds,  and  were  held 
officially  by  these  parties. 

Patterson  afterwards,  and  in  January,  resigned  his  office  as 
commissioner,  a  considerable  sum  of  money  still  standing  to 
the  credit  of  this  account.  On  the  26th  of  January,  1878, 
the  defendants,  Merkle  and  Morrison,  were  appointed  commis- 
sioners. 

The  governor  of  the  state  afterwards,  by  his  warrant, 
removed  Morton  from  his  office.  Although  the  validity  of 
this  removal  is  questioned  by  him,  Morton  has  not,  in  fact, 
since  the  warrant  of  his  removal  was  issued,  performed  the 
duties  of  the  office.  The  defendants,  Merkle  and  Morrison, 
have  acted  as  commissioners,  and  have  continued  the  account 
with  the  plaintiff 's  bank,  by  making  deposits  therein. 

Merkle  and  Morrison  have  forbidden  the  bank  to  pay  the 
money  to  Patterson  and  Morton,  and  the  latter  demanded 
it.  I  do  not  deem  it  necessary  to  examine  the  validity  of 
these  respective  claims,  nor  do  I  think  that  the  plaintiff 
should  be  called  upon  to  determine  which  of  the  contesting 
parties  is  entitled  thereto. 

From  the  general  nature  of  these  adverse  claims,  the  plain- 
tiff should  not  be  called  upon  to  settle  the  controversy,  by 
paying  one  party  and  exposing  itself  to  an  action  from  the 
other  (Bleeker  agt.  Graham,  2  Edw.  Chy.,  647 ;  Badeau  agt. 
Tyler,  1  Sandf.  Chy.,  270). 

Morton,  through  the  action  of  the  governor  for  his  removal, 
has  ceased  to  exercise  the  duties  of  president  of  the  board, 
and  Patterson,  when  he  gave  up  his  office,  was  no  longer 
treasurer.  And  from  the  form  in  which  the  deposits  were 
made,  and  the  entries  in  the  pass-book,  the  bank  may  reason- 
ably entertain  a  question,  under  the  facts  and  circumstances 
existing,  as  to  whether  Morton  and  Patterson  are  entitled  to 
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draw  any  part  of  the  moneys  deposited,  especially  so,  after 
having  been  notified  of  the  claims  of  the  present  commission- 
ers, Merkle  and  Morrison. 

It  is  true  that  a  bank  or  other  agent  would  not  be  justified 
in  commencing  an  action  of  interpleader  upon  any  and  every 
claim  made  by  others  to  moneys  deposited  with  it  by  a  dealer. 

A  bank  is  in  general  under  a  duty  to  recognize  and  pay  the 
claims  of  a  depositor. 

It  may  be  conceded  that  actions  of  this  character  are  not 
to  be  encouraged  and  should  be  dismissed,  if  there  exist  any 
means  of  adjusting  the  claims  with  safety  to  the  holder  of  the 
funds  {Bedell  agt.  Hoffman,  2  Paige,  199).  To  sustain  such 
action  it  must  appear  that  the  plaintiff  has  good  reason  to 
believe  that  the  adverse  claim  is  well  founded,  and  that  unless 
the  court  protects  him  he  will  be  exposed  to  loss. 

When  a  depositor  has,  however,  parted  with  or  ceased  to 
have  an  interest  in  the  deposit,  and  others  have  succeeded  to 
his  rights  by  his  act  or  through  the  operation  of  law,  the  bank 
would  not  be  justified,  upon  being  notified  of  the  facts  and 
of  the  adverse  claim,  in  paying  the  depositor  (Marvin  agt. 
Elwood,  11  Paige,  365 ;  Balchen  agt.  Crawford,  1  Sandf. 
Chy.,  380).  .  And  whenever  it  is  a  matter  of  doubt  to  which 
of  the  defendants  the  fund,  in  the  complainant's  hands,  actu- 
ally belongs,  so  that  he  cannot  safely  pay  to  either,  a  bill  of 
interpleader  may  be  filed  (Bell  agt.  Hunt,  3  Barb.  Chy.  JR., 
391). 

The  rule  that  a  bailee  or  agent  cannot,  in  an  action  at  law, 
dispute  the  original  title  of  the  person  from  whom  he  received 
the  property,  and  cannot  interplead  the  depositor  with  a 
stranger  who  claims  the  property  by  a  distinct  and  independent 
title,  has  no  application  in  this  action. 

The  claims  of  these  adverse  parties  to  the  funds  in  question 
do  not  arise  under  distinct  and  independent  titles.  In  a  true 
sense  they  each  claim  through  the  same  title,  and  the  question 
is,  which  is  the  rightful  claimant  ?  Swartwout  agt.  Mechanics' 
Bank  (5  Denio,  555)  was  not  a  case  of  interpleader.  The 
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defendant  set  up  as  a  defense  that  the  money  belonged  to  the 
United  States  and  not  to  the  depositor.  It  did  not  appear 
that  the  United  States  claimed  the  money. 

The  court,  however,  said  that  if  it  could  be  shown  that  the 
money  belonged  to  the  United  States  the  plaintiff  could  recover. 
Lund  agt.  TJi-e  Seamen 's  Savings  Bank  (37  Barb.,  129),  cited 
by  the  defendants,  does  not,  in  its  facts,  appear  to  be  in  point. 

The  plaintiff,  in  its  complaint,  offers  to  pay  the  moneys 
into  court,  and  should  be  allowed  to  do  so,  deducting  from  the 
funds  in  its  hands  a  reasonable  allowance,  to  be  determined  by 
the  court,  for  its  costs  and  counsel  fees,  and  the  defendants  be 
allowed  among  themselves  to  contest  the  question  as  to  which 
is  entitled  to  the  moneys.  The  parties,  by  their  counsel, 
should  appear  before  me  on  Monday,  April  seventh,  at  1 
o'clock  P.  M.,  at  special  term,  when  the  facts  preparatory  to  a 
formal  decision  will  be  settled. 


COURT  OF  APPEALS. 

JOSEPH  R.  RATHBUN  et  al.,  plaintiffs  and  appellants,  agt.  THE 
CITIZENS'  STEAMBOAT  COMPANY  OF  TKOY,  defendant  and 
respondent  . 

Duty  of  common  carrier  under  "  0.  0.  D."  contract. 

The  consignee's  check  is  not  payment,  and  the  carrier  is  liable  if  the 
check  is  not  paid.  But  if  the  consignor  receives  the  check  from  the 
carrier,  without  objection,  he  ratines  the  unauthorized  act  of  the  carrier, 
who  is  in  consequence  relieved  from  liability. 

Decided  March,  1879. 

THIS  action  was  commenced  in  the  New  York  marine 
court,  to  recover  ninety-four  dollars  and  twenty-eight  cents, 
which  the  defendant,  as  common  carrier,  agreed  to  collect 


192  NEW  YORK  PRACTICE  REPORTS. 

Rathbun  et  al.  agt.  Citizens'  Steamboat  Company  of  Troy. 

from  one  Van  Alstyne,  upon  a  "  C.  O.  D."  consignment  to 
Troy. 

The  defendant  took  Van  Alstyne's  check  upon  delivering 
the  goods,  and,  upon  the  arrival  of  the  defendant's  boat  at 
New  York  city,  their  agent  delivered  the  check  (which  was 
payable  to  the  plaintiffs'  order)  to  said  plaintiffs,  who  accepted 
the  same,  without  objection,  deposited  it  in  their  bank  for 
collection,  and,  upon  its  return  protested  for  non-payment, 
the  plaintiffs  commenced  this  action,  in  and  by  which  they 
sought  to  hold  the  defendant  as  carrier  and  collecting  agent, 
agent,  liable  for  the  amount. 

Judge  McADAM,  before  whom  the  case  was  tried  without 
a  jury,  filed  an  opinion  (which  is  reported  in  the  ~Lst  Weekly 
Digest,  366),  holding  that  the  plaintiffs  were  under  no  obliga- 
tion to  accept  the  consignee's  check,  and  that  they  might,  by 
declining  to  have  received  it,  have  held  the  carrier  for  the 
money,  but  having  voluntarily  elected  to  receive  the  check, 
they  thereby  ratified  the  unauthorized  act  of  their  agent,  the 
carrier,  and  made  the  transaction  their  own  (citing  Collander 
agt.  Dinsmore,  55  N~.  J".,  200 ;  Commercial  Bank  agt.  War- 
ren, 15  N.  Y.,  577 ;  Dunlafis  Paley's  Agency  [kth  Am.  ed. 
of  1856],  notes  on  p.  171 ;  Story  on  Agency  [8th  ed.~],  sees. 
254,  to  256).  This  decision  was  reversed  by  the  marine  court, 
general  term,  and  upon  further  appeal  to  the  New  York  com- 
mon pleas,  the  order  of  the  marine  court,  general  term,  was 
reversed.  A  further  appeal  was  thereupon  taken  by  leave  of 
the  latter  court,  to  the  court  of  appeals,  which  court  has  sus- 
tained the  common  pleas  and  Mr.  justice  McADAM,  in  and  by 
the  following  opinion. 

B.  Rush  Stoddard,  for  appellants. 
A.  H.  H.  Dawson,  for  respondent. 

CHURCH,  Ch.  J. —  The  transaction  developed  in  this  case  is 
not  an  uncommon  one.  The  plaintiffs,  in  New  York,  con- 
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signed  to  one  Yan  Alstyne  articles  of  personal  property,  and 
forwarded  the  same  by  defendant,  marked  C.  O.  D.  $94.28. 
It  was  in  effect  evidently  intended  as  a  sale  by  plaintiffs  to 
Yan  Alstyne  of  the  property,  the  price  payable  on  delivery. 
The  defendant  undertook  to  deliver  the  property  and  collect 
the  money  and  return  it  to  the  plaintiffs.  The  defendant 
accepted  a  check  of  Yan  Alstyne  on  a  Troy  bank,  payable  to 
the  order  of  the  plaintiffs  and  delivered  it  to  the  plaintiffs, 
who  accepted  it  and  transmitted  it  for  collection,  and  it  was 
returned  protested.  There  is  no  dispute  but  that  the  defend- 
ant would  have  been  liable  if  the  plaintiffs  had  refused  to 
accept  the  check,  or  had  accepted  it  in  a  qualified  manner,  but 
the  question  is,  whether  the  unconditional  acceptance  of  the 
check  did  not  amount  to  a  waiver  of  the  requirement  to  col- 
lect the  money  or  a  ratification  of  the  act  of  receiving  the 
check  in  lieu  of  the  money.  The  learned  counsel  for  the 
plaintiffs  rely  mainly  upon  two  positions.  First.  That  this  is 
the  case  of  receiving  a  note  or  check  of  a  third  person  for  an 
antecedent  debt  or  obligation,  the  rule  being  that  such  note 
or  check  is  not  to  be  deemed  a  payment  unless  an  agreement 
to  that  effect  is  made.  Second.  That  it  is  not  a  ratification 
because  the  principal  was  ignorant  of  the  fact  that  there  were 
no  funds. 

As  to  the  first  proposition  the  answer  is,  that  there  was  no 
pre-existing  debt,  the  payment  over  of  the.  collection  was  but 
the  consummation  of  a  single  transaction.  The  defendant 
received  this  check  as  money ;  it  was  optional  with  the  plain- 
tiffs to  receive  it  as  such  or  not.  It  was  delivered  to  them  as 
such.  The  only  rational  construction  of  the  transaction,  if 
put  in  language,  is  that  the  defendant  said,  I  delivered  your 
property  and  took  this  check  instead  of  money;  will  you 
receive  it  as  such?  To  which  the  plaintiffs  assented  and 
accepted  it.  It  would  be  unnatural  to  construe  it  as  an  offer 
to  turn  out  the  check  of  a  third  person,  upon  a  pre-existing 
debt.  True,  the  defendant  had  done  an  act  which  would  fix 
a  liability  upon  it  for  the  amount,  if  the  plaintiffs  had  so 
VOL.  LYII  25 
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elected,  but  it  was  competent  for  them  to  waive  the  strict 
performance  of  this  part  of  the  contract. 

As  to  the  second  point,  it  is  insisted  that  the  acceptance  of 
the  check  is  not  a  ratification,  because  the  principal  did  not 
have  knowledge  of  all  the  facts.  It  is  a  general  rule,  that 
knowledge  of  all  material  facts  is  indispensable,  in  order  to 
bind  the  principal  by  a  ratification  (Story  on  Agency r,  sec.  243  ; 
Nixon  agt.  Palmer,  8  N.  Y.,  401 ;  Seymour  agt.  Wyckoff, 
10  N.  I7".,  224).  But  a  ratification,  when  fairly  made,  is 
equal  to  an  original  authority  (Story  on  Agency,  sec.  244, 
and  cases  cited).  What  facts  were  unknown  to  the  plaintiffs 
at  the  time  they  received  the  check  ?  The  check  was  genuine 
in  its  execution;  it  was  made  by  the  person  to  whom  the 
property  was  delivered,  and  it  is  significant  that  it  was  made 
payable  to  the  order  of  the  plaintiffs,  implying  that  it  was 
intended  to  be  delivered  to  them.  It  does  not  appear  whether 
the  drawer  had  funds  in  the  bank  at  the  time  it  was  drawn, 
or  not.  It  is  presumed  that  he  did  not  at  the  time  it  was 
presented,  and  this  was  not  known  to  the  plaintiffs,  and  from 
the  nature  of  the  case  could  not  be  known.  A  depositor  may 
withdraw  funds,  although  there  are  outstanding  checks.  It 
seems  to  me  that  whether  there  were  funds  in  the  bank  at  the 
time  of  accepting  the  check,  or  not,  or  whether  they  had  been 
withdrawn  intermediate  the  drawing  and  acceptance  of  the 
check  is  not  material  upon  this  question,  and  that  the  plain- 
tiffs, by  accepting  the  check,  took  that  risk.  The  question 
presented  to  them  was,  whether  they  would  adopt  the  act  of 
the  carrier  by  taking  a  check  instead  of  money.  The  risk  of 
non-payment  when  presented  was  necessarily  assumed.  There 
was  no  suppression  on  the  part  of  the  carrier,  nor  does  it 
appear  that  any  fact  had  occurred  between  the  making  and 
acceptance  of  the  check.  It  is  argued  that  the  plaintiffs  were 
merely  aiding  the  carrier  to  get  the  money.  If  that  was 
their  intention,  they  should  have  made  a  qualified  acceptance. 
If  they  had  done  this,  or  had  refused  the  check,  the  carrier 
might  have  returned  it  and  procured  the  money.  By  an 
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unqualified  acceptance  they  gave  the  carrier  to  understand 
that  they  adopted  his  act  (Brooks  agt.  Express  Co.,  21  N.  T. 
S.  C.  [14  Hun'},  364). 

The  case  of 'Walker  agt.  Walker  (5  HeiskeWs  R.,  425), 
gives  some  countenance  to  the  contention  of  the  plaintiffs. 

There  an  agent  in  one  state  collected  money  for  his  prin- 
cipal in  another,  under  instructions  to  remit  by  express. 
Instead  of  doing  so,  he  purchased  a  check  on  New  York  from 
a  firm  in  good  standing,  and  sent  it  by  mail  to  the  principal. 
It  was  sent  the  sixth  of  February,  but  was  delayed,  so  that  it 
was  not  received  until  the  seventeenth  of  April,  and  the 
principal  forwarded  it  to  New  York  for  payment.  On  the 
thirteenth  of  April  the  maker  failed,  and  the  check  was  not 
paid,  and  it  was  held  that  taking  and  transmitting  it  to  New 
York  was  not  a  ratification,  because  the  failure  of  the  drawer 
was  unknown  to  the  principal  at  the  time  he  received  it. 

In  this  case  there  was  no  such  intervening  fact.  There 
was  an  apparent  necessity  for  forwarding  the  check  to  prevent 
a  discharge  of  the  maker  by  laches,  and  hence  the  act  was  not 
entirely  inconsistent  with  the  continued  liability  of  the  agent. 
Some  stress,  too,  was  laid  upon  a  letter  written  by  the  agent 
the  day  before  the  receipt  of  the  check,  from  which  an  infer- 
ence was  drawn  that  he  regarded  himself  liable  if  the  check 
was  not  paid,  and  the  check  was  drawn  by  a  person  entirely 
unknown  to  the  principal,  who  necessarily  relied  upon  the 
representations  of  the  agent  as  to  his  credit  and  solvency. 
Under  these  circumstances,  it  was  held,  by  a  divided  court, 
that  the  act  of  transmitting  was  not  a  ratification.  Whether 
the  decision  in  that  case  was  right  or  not,  I  do  not  think  it 
controlling  in  this  case.  The  circumstances  here  are  capable 
of  but  one  construction,  according  to  the  mode  and  habits  of 
business,  and  that  is,  that  the  plaintiffs  adopted  and  ratified 
the  act  of  the  carrier,  by  the  unqualified  acceptance  of  the 
check. 

The  judgment  must  be  affirmed. 

All  concur.     ANDREWS,  J.,  not  voting. 
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SUPREME  COURT. 
BAKNEY  MCDEKMETT  agt.  THE  CITY  or  KINGSTON. 

Municipal  corporations — Negligence  of  officers,  in  what  it  consists  —  liability 
of  corporation  for  injuries. 

A  municipal  corporation  (a  village  or  city),  which,  by  its  charter,  has 
full  control  over  its  streets  and  highways,  is  liable  for  an  injury  caused 
by  a  defect  therein,  whenever  its  officers  have  been  remiss  and  negli- 
gent in  the  discharge  of  their  duties. 

Where,  by  the  charter  of  a  city,  the  common  council  had  "full  power 
*  *  *  to  regulate  and  superintend  the  laying  of  all  gas-pipes," 
and,  after  the  pipes  had  been  placed  in  position,  to  restore  and  make 
the  street  or  highway  safe  for  use,  the  common  council,  by  a  general 
ordinance,  authorized  any  company  to  lay  down  gas-pipes,  and  instead 
of  reserving  its  supervisory  care  over  the  work,  simply  declared  it  to 
be  the  duty  of  such  company  to  put  the  streets  again  in  good  condition, 
and  to  maintain,  during  the  progress  of  the  work,  proper  guards  and 
lights,  under  a  certain  penalty  for  a  neglect  so  to  do;  in  an  action 
against  the  city  to  recover  damages  for  an  injury  to  plaintiff  by  falling 
into  a  ditch  which  had  been  cut  by  the  gas  company  directly  across  the 
sidewalk,  the  proof  showed  that  not  only  was  permission  given  to  the 
gas  company  to  make  excavations  for  the  laying  of  its  pipes  by  a 
general  ordinance,  but  the  particular  work  done  was  witnessed  by  one 
of  the  aldermen  of  the  city: 

Held,  that,  under  these  circumstances,  if  the  excavation  was  left  in  an 
unsafe  condition,  and  the  plaintiff,  whilst  traveling  upon  the  sidewalk, 
and  using  due  and  ordinary  care,  was  injured  solely  by  reason  of  the 
unsafe  condition  thereof,  the  corporation  is  responsible  to  him  for  the 
injuries  sustained  thereby. 

The  negligence  of  the  officers  of  the  corporation  in  this  case  does  not  con- 
sist in  a  failure  to  discover  within  a  reasonable  time  what  they  ought  to 
have  observed,  but  in  the  conferring  upon  others  general  power  to  disturb 
streets,  and  knowledge  of  such  work  in  progress,  without  the  exercise 
by  them  of  the  supervisory  control  thereover,  which  the  law  gave  them, 
and  which  they  were  bound  to  use  for  the  safety  of  the  public. 

Negligence  of  the  city  may  be  evidenced  as  well  by  non-user  of  power 
conferred  in  the  supervision  of  the  acts  of  others,  as  in  the  failure  to 
remove  obstructions,  or  to  repair  streets,  when  the  need  of  either  is 
known  or  ought  to  have  been  known. 

Ulster  Circuit,  January,  1879. 


NEW  YORK  PRACTICE  REPORTS.  197 

McDermett  agt.  City  of  Kingston. 
MOTION  for  new  trial  on  judge's  minutes. 
Schoonmaker  &  Zmson,  for  plaintiff. 
Preston  <&  Chipp,  for  defendant. 

WESTBKOOK,  J.  —  The  plaintiff  recovered  a  verdict  against 
the  defendant  during  the  present  circuit  for  $500,  which  the 
defendant  moves  to  set  aside. 

In  the  consideration  of  the  questions  presented  by  such 
motion,  whatever  of  doubt  may  have  surrounded  the  facts 
when  the  evidence  was  presented,  after  the  verdict  of  the 
jury,  the  following  must  be  deemed  to  be  established : 

During  the  night  of  October  11,  1876,  between  the  hours 
of  7  and  8  o'clock,  the  plaintiff,  whilst  walking  upon  the 
sidewalk  of  a  street  in  the  city  of  Kingston,  called  "  The 
Strand,"  fell  into  a  ditch,  which  had  been  cut  directly  across 
such  sidewalk,  and  was  severely  injured.  The  night  was 
very  dark,  there  was  no  light  burning  in  that  vicinity,  and 
the  opening  in  the  pathway,  which  had  been  made  by  a  gas 
company  to  supply  a  machine  shop  with  gas  to  be  taken  from 
a  pipe  in  the  center  of  the  street,  had  been  very  imperfectly 
and  improperly  covered. 

It  also  appeared  upon  the  trial,  that  the  excavation,  made 
by  the  gas  company,  was  seen  by  Mr.  Hallihan,  one  of  the 
aldermen  of  the  city,  whilst  it  was  in  progress,  who  inter- 
posed no  objection,  and  gave  no  directions  concerning  it. 
The  accident  occurred  during  the  night  of  the  day  that  the 
trench  was  dug. 

By  the  charter  of  the  city  of  Kingston  (subdivision  23  of 
section  33  of  chapter  150  of  the  Laws  of  1872),  its  common 
council  had  "full  power  *  *  to  regulate  and 

superintend  the  laying  of  all  gas-pipes  in  said  city,"  and, 
after  the  pipes  had  been  placed  in  position,  to  restore  and 
make  the  street  or  highway  safe  for  use. 

This  power  of  supervision  had  never  been  assumed  or  exer- 
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cised,  but,  on  the  contrary,  the  common  council  had,  by  a 
general  ordinance  passed  in  18T3,  authorized  any  company  to 
lay  down  gas-pipes,  and,  instead  of  reserving  its  supervisory 
care  over  the  work,  had  contented  itself  with  simply  declaring 
it  to  be  the  duty  of  such  company  to  put  the  streets  again  in 
good  condition,  and  to  maintain,  during  the  progress  of  the 
work,  proper  guards  and  lights,  under  a  penalty  of  fifty 
dollars  for  a  neglect  so  to  do. 

The  jury  was  charged  "  it  was  the  duty  of  the  city  to  keep 
the  sidewalks  in  repair.  The  one  upon  which  this  accident 
occurred  was  dug  up  by  the  authority  of  an  ordinance  of  the 
city.  Not  only  was  permission  given  to  the  gas  company  to 
make  excavations  for  the  laying  of  its  pipes  by  a  general 
ordinance,  but  the  particular  work  done  was  witnessed  by  one 
of  the  aldermen  of  the  city,  who  made  no  objections  thereto. 
Under  these  circumstances,  it  is  held,  that  if  the  excavation 
was  left  in  an  unsafe  condition,  and  the  plaintiff,  whilst  trav- 
eling upon  the  sidewalk,  and  using  due  and  ordinary  care,  was 
injured  solely  by  reason  of  the  unsafe  condition  thereof,  the 
defendant  is  responsible  to  him  for  the  injuries  sustained 
thereby." 

The  motion  for  a  new  trial  is  founded  upon  the  alleged 
error  of  the  charge,  and  to  that  point  only  will  the  discussion 
be  directed. 

The  liability  of  a  municipal  corporation — a  village  or  city — 
which  has  full  control  over  its  streets  and  highways,  for  an 
injury  caused  by  a  defect  therein,  whenever  its  officers  have 
been  remiss  and  negligent  in  the  discharge  of  their  duties,  is 
well  settled  in  this  state.  Whatever  confusion  may  exist  in 
the  law  arises  not  from  the  want  of  a  firm  establishment  of 
this  principle,  but  from  a  difference  of  opinion  as  to  what 
may,  in  some  case  be  a  negligence  of  the  officers  of  the 
municipality.  When  an  injury  is  caused  by  an  obstacle  in, 
or  a  want  of  repair  of,  a  street,  and  neither  results  from  any 
affirmative  act  of  its  representatives,  there  can  be  no  negli- 
gence imputed  to  them  on  account  thereof,  unless  knowledge 
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by  them  of  such  obstacle  or  want  of  repair  is  shown,  or  its 
existence  has  continued  for  a  period  of  time  so  long  that  they 
would,  had  they  discharged  their  duties  with  ordinary  fidelity, 
have  discovered  it.  This  general  rule,  unquestionably  sound, 
can  have  no  application  to  a  case  like  the  present.  The  neg 
ligence  of  the  officers  does  not  consist  in  a  failure  to  discover, 
within  a  reasonable  time,  what  they  ought  to  have  observed, 
but  in  the  conferring  upon  others  general  power  to  disturb 
streets,  and  knowledge  of  such  work  in  progress,  without  the 
exercise  by  them  of  the  supervisory  control  thereover,  which 
the  law  gave  them,  and  which  they  were  bound  to  use  for  the 
safety  of  the  public. 

The  common  council  had  "  full  power,' '  as  already  observed, 
"to  regulate  and  superintend  the  laying  of  all  gas-pipes  in 
said  city."  This  grant  of  authority  imposed  a  duty  which 
they  were  required  to  discharge  for  the  protection  of  citizens 
and  others  using  the  streets.  Instead  of  superintendence 
over  excavations  of  the  character  made  in  this  case,  and 
which  must  be  frequent  and  dangerous,  unless  properly 
supervised  and  guarded,  the  officers  of  the  city  gave  a  gene- 
ral permit  to  tear  up  streets,  and  contented  themselves  with  a 
declaration  in  words  of  what  the  parties  so  tearing  them  up 
must  do.  In  no  view  which  I  am  able  to  take  of  this  cause 
can  I  find  a  want  of  culpability  on  the  part  of  city  officials. 
It  is  conceded  that  to  entitle  the  plaintiff  to  recover,  negli- 
gence of  the  city  must  be  shown,  and  as  that  may  be  evidenced 
as  well  by  non-user  of  power  conferred  in  the  supervision  of 
the  acts  of  others,  as  in  the  failure  to  remove  obstructions,  01 
to  repair  streets,  when  the  need  of  either  is  known  or  ought 
to  have  been  known,  it  seems  to  me  that  such  negligence  was 
abundantly  established. 

This  case  differs  from  that  of  Masterton  agt.  The  Village 
of  Mount  Vernon  (58  N.  Y.,  391).  In  that,  permission  had 
been  given  to  lot  owners  to  construct  a  drain  from  their  private 
property  to  the  public  sewer ;  and  the  court  held,  as  the  work 
was  not  under  the  supervision  of  the  village,  the  municipality 
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was  not  responsible  for  the  negligence  of  the  workmen  who 
made  it ;  and,  also,  that  the  trial  court  erred  in  charging  that 
the  corporation  was  responsible  for  the  acts  of  those  who  did 
the  work.  In  this,  however,  the  city  must  be  regarded  in  the 
same  light  as  though  it  had  allowed  the  work  to  be  done,  and 
the  same  was  in  fact  done  under  the  actual  supervision  of  its 
own  officers.  The  law  placed  it  there  in  express  terms,  and 
if  such  supervision  was  neglected,  its  liability  arises  not  only 
from  the  fact  that  by  general  ordinance  it  conferred  permission 
to  any  and  every  gas  company  to  dig  up  streets  without  their 
oversight  and  control,  but,  also,  from  the  fact  that  knowing  the 
excavation  which  did  the  injury  was  in  progress,  they  subjected 
it  to  no  supervisory  care.  What  officers  have  the  power  to  do 
for  the  protection  of  the  public  they  ought  to  do,  and  failure 
to  exercise  authority,  when  it  ought  to  be  exerted,  presents  as 
good  ground  for  a  recovery,  in  actions  of  this  description,  as 
the  negligent  doing  of  that  which  should  have  been  carefully 
done. 

Even,  however,  within  the  principles  of  the  case  referred 
to,  there  was  no  error  in  the  charges,  judge  GKOVEE  (see  page 
394)  said  :  "  If  excavations  are  being  made  in  the  streets  by 
lot  owners,  to  whom  permits  to  connect  with  sewers  or  any 
other  lawful  purpose  has  been  given,  which  may  render  the 
streets  dangerous,  or  there  is  reason  to  believe  that  such  excava- 
tions may  be  made,  the  officers  of  the  defendant  should  exer- 
cise reasonable  care  under  the  circumstances  to  prevent  injury. 
If  such  care  was  omitted,  the  defendant  is  responsible."  The 
facts  developed  upon  this  trial  showed  such  a  complete  absence 
of  care,  that  there  was  no  question  of  fact  whatever  for  the 
jury,  except  as  to  the  condition  of  the  sidewalk,  which  was 
submitted.  All  supervision  of  that  species  of  work  had  been 
omitted  to  be  assumed.  A  general  permit,  as  has  already 
been  stated,  to  disturb  and  make  streets  dangerous  had  been 
given,  without  the  retention  of  any  supervisory  control,  and 
express  knowledge  of  dangerous  excavations  in  progress 
attracted  no  vigilance.  Under  these  conceded  facts,  the  charge 
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was  that  if  the  trench  was  left  in  an  unsafe  condition  on  a 
dark  night,  without  a  light,  the  defendant  was  responsible  for 
an  injury  produced  solely  by  that  cause.  In  its  remarks  to 
the  jury,  the  court  contented  itself  with  the  general  statement 
of  the  liability  of  the  city,  if  the  sidewalk  was  dangerous, 
without  a  development  of  the  argument  by  which  that  con- 
clusion was  reached.  A  course  of  reasoning  was  not  necessary 
to  convince  those  who  were  to  take  the  assertion  of  the  court 
as  to  the  law,  without  testing  its  accuracy  in  the  crucible  of 
their  own  reason.  As  its  soundness,  however,  is  now  upon 
trial,  it  is  proper  to  state  that  the  responsibility  of  the  city 
for  the  condition  of  the  sidewalk  was  predicated  not  upon 
any  supposed  liability  by  it  for  the  negligence  of  the  ser- 
vants of  others,  but  upon  that  of  its  representatives  who, 
with  full  power  to  act  for  the  protection  of  the  traveler, 
cooly  ignored  their  duties  by  a  general  permit  to  disturb  streets 
without  supervision,  and  when  their  own  eyes  saw  a  need  for 
watchfulness  in  an  open  ditch  for  the  reception  of  an  unfortu- 
nate passer,  those  eyes  were  closed,  and  limb  and  life  were 
made  to  depend  upon  the  skill  and  care  of  mere  laborers  of 
a  gas  company,  whose  work  the  law  required  them  to  super- 
vise —  a  duty,  not  only  not  done,  but  not  even  attempted. 
Assuming  that  the  sidewalk  was  in  a  dangerous  condition 
when  the  misfortune  to  the  plaintiff  occurred,  it  is  true  that 
the  workmen  of  the  gas  company  were  grossly  negligent, 
but  it  was  also  true  that  the  officers  of  the  defendant  were 
equally  culpable.  The  state  of  the  pathway  was  left  for  the 
jury  to  find ;  but  they  were  distinctly  told,  for  the  reasons 
now  stated,  that  if  the  accident  was  caused  solely  by  its 
perilous  condition,  there  being  no  dispute  as  to  the  means 
by  which  it  was  made  so,  and  as  to  the  absence  of  all  care 
thereover  by  its  officers,  the  defendant  was  to  be  held 
accountable  —  an  accountability  arising  from  its  own  per- 
missive acts,  and  a  neglect  to  exercise  power,  which,  as  negli- 
gence giving  a  cause  of  action,  is  as  potent  and  perceptible 
as  the  careless  doing  of  a  lawful  act  could  be. 
VOL.  LVII  26 
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This  discussion  has  already  been  somewhat  protracted,  and 
it  will  end  by  the  citation  of  a  single  authority,  which,  whilst 
it  is  unlike  the  case  of  Masterton  agt.  The  Village  of  Mount 
Vernon,  above  quoted,  in  the  respect  of  control  over  the 
work  by  the  municipality,  is  the  counterpart  of  this,  veiy 
nearly,  in  that  particular. 

In  Wendell  agt.  The  Mayor,  etc.,  of  Troy  (4  Keyes,  261), 
the  common  council  was  held  responsible  for  an  injury  caused 
by  a  faulty  construction  of  a  sewer,  which  the  corporation 
had  power  to  oversee.  The  liability  (see  page  272)  was  put, 
by  judge  WOODEUFF,  in  his  opinion,  upon  the  right  of  the 
municipality  to  supervise  the  work,  and  what  he  does  say  is 
so  exactly  applicable  to  the  cause  before  us  that  we  quote  his 
exact  words :  "  Now,  however  true  it  may  be  that  the  corpo- 
rate authorities  are  not  under  any  such  responsibility  as 
insurers  of  the  safe  condition  of  the  streets,  that  they  become 
instantly  liable  for  defects  the  moment  they  occur,  and 
although  they  are  caused  by  the  act  of  a  wrong-doer,  and 
without  any  previous  notice  to  them,  calling  their  power  and 
duty  to  provide  for  their  safe  condition  into  exercise,  it  is 
clear,  I  think,  that  when  they  consent  that  the  public  street 
may  be  excavated  and  a  drain  introduced,  they  have  notice 
that  an  act  is  to  be  done  which  directly  invokes  their  power 
and  duty,  and  calls  for  its  exercise  in  behalf  of  the  public, 
to  see  to  it  that  the  property  of  those  who  have  a  right  to 
pass  and  repass  is  not  endangered  by  a  hidden  trap  which 
superficial  observation  would  not  disclose ;  and  supervision 
of  the  work  to  that  end  was,  therefore,  incumbent  upon 
them." 

What  was  true,  when  judge  WOODEUFF  penned  these 
sentiments,  is  true  now.  When  the  common  council  of  the 
defendant  knew  that  work  was  in  progress,  under  their 
general  permission,  which  might  be  dangerous,  it  was  their 
duty  to  exercise  the  power  the  law  conferred  upon  them,  so 
that,  not  property  only,  but  human  beings,  might  pass  with 
safety,  without  being  "  endangered  by  a  hidden  trap  "  made 
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invisible,  in  the  absence  of  a  light,  by  the  darkness  of  a 
"  very  dark  night,"  and  unprotected  by  a  guard.  The  safety 
of  the  citizen  demands  of  municipalities  supervision  in  these 
cases,  in  which  the  law  confers  the  power,  and  when  they, 
by  their  officers,  refuse  and  neglect  its  exercise,  the  rule 
which  holds  them  responsible  for  injuries  caused  thereby  is 
neither  harsh,  oppressive  or  unjust,  but,  on  the  contrary,  is 
wise,  salutary  and  just. 


SURROGATE  COURT. 

^ 

In  the  Matter  of  the  will  of  FREDERICK  MEYEK. 

Will — construction  of — when  the  term  survivor  refers  to  the  testator's  death. 

In  &  devise  of  real  estate  to  one  for  life,  and  a  devise  of  the  income  of  a 
certain  sum  during  the  life  of  the  same  person,  and  upon  lier  death  to 
eight  children  of  the  testator  or  to  the  survivor  or  survivors  of  them,  the 
remainder-men  take  a  vested  interest  at  the  death  of  the  testator,  and  con- 
sequently though  at  the  time  of  the  decease  of  the  tenant  for  life  there 
be  but  five  of  the  children  surviving,  they  take  only  five-eighths  of  the 
estate,  and  the  heirs  at  law  of  the  other  three  children  take  the  residue. 

The  words  of  survivorship  refer  to  the  death  of  the  testator,  and  not  to  the 
death  of  the  tenant  for  life. 

The  same  rule  of  construction  prevails  whether  real  or  personal  property 
is  the  subject  of  the  devise  or  bequest. 

Monroe  County,  February,  1879. 

THE  executors  have  petitioned  for  a  final  settlement,  and 
the  question  of  the  distribution  of  the  estate  has  brought  up 
the  legal  point  of  construction  of  the  will.  The  provisions 
referred  to  are  as  follows : 

"  1.  I  give  and  bequeath  unto  my  beloved  wife  the  income 
of  one-third  of  my  real  estate,  or  the  income  of  one-third  of 
the  proceeds  thereof,  during  her  natural  life.  I  also  give  and 
bequeath  unto  her,  during  her  natural  life,  the  income  of 
$3,500,  and  upon  her  death  I  give  the  last  mentioned  sum  of 
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$3,500  to  my  eight  children  or  the  survivor  or  survivors  of 
them." 

Then  after  several  pecuniary  legacies  to  different  children  : 

"  5.  The  remainder  and  residue  of  my  real  and  personal 
estate,  or  the  proceeds  thereof,  I  devise  and  bequeath  unto 
my  eight  children,  in  equal  proportions,  share  and  share  alike, 
or  to  the  survivors  of  them." 

The  testator  died  in  1863.  After  his  death,  and  prior  to 
the  death  of  the  widow,  three  of  the  eight  children  died,  one 
without  issue,  and  two  of  them  leaving  issue  still  living. 
The  remaining  five  children  are  still  living. 

The  question,  therefore,  is  whether  the  term  "  survivor " 
refers  to  -the  testator's  death  or  to  the  time  of  the  widow's 
death;  whether  the  grandchildren  can  take  the  part  their 
deceased  parent  might  have  had;  in  fact,  whether  what 
remains  shall  be  divided  into  five  or  into  eight  parts. 

The  estate  was  large,  and  all  the  heirs  were  well  provided 
for  in  the  will.  All  parties  are  amicably  disposed,  and  freely 
and  voluntarily  submit  the  question  for  legal  interpretation. 

Charles  M.  Williams  (Fanning  &  Williams}  cited  Bro- 
grave  agt.  Winder  (2  Yes.,  638) ;  Hoghton  agt.  Whitgreave 
(1  Jacob  &  Walker,  146) ;  2  Roper  on  Legacies  (1382,  note  at 
page  151) ;  2  Redfield  on  Wills  (p.  764,  chap.  14,  sec.  70,  sub. 
18) ;  Sinton  agt.  Boyd  (19  Ohio  St.  R.,  30) ;  Williamson  agt. 
Chamberlin  (10  N.  J.  ^.,373) ;  Carmichael  agt.  Carmichael 
(1  Abb.  Dec.,  Ct.  App.,  300) ;  2  Jarman  on  Wills  (p.  694, 
699,  689) ;  Gourley  agt.  Campbell  (6  Hun,  218) ;  Guernsey 
agt.  Guernsey  (36  N.  T.,  272) ;  4  Kent's  Com.,  202 ;  Colton 
agt.  Fox  (67  N.  T.,  353) 

H.  H.  Wood/ward,  for  grandchildren. 

"W.  D.  SHTTART,  Surrogate.  —  I  think  the  eight  children  of 
the  testator  became  entitled,  on  his  death,  to  a  vested  remainder 
in  the  $3,500,  the  income  of  which  was,  by  the  first  clause  of 
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his  will,  bequeathed  to  his  wife  "  and  upon  her  death  "  to  his 
eight  children,  "  or  the  survivor  or  survivors  of  them."  The 
will  speaks  from  the  death  of  the  testator.  The  rights  of  all 
claiming  under  or  in  opposition  to  it  hinge  upon  that  period 
of  time.  There  must  be  something  in  the  provisions  of  the 
will  in  conflict  with  this  principle  to  prevent  its  application 
to  those  claiming  under  it. 

At  the  death  of  this  testator  there  was  no  uncertainty  in 
the  right  of  enjoyment  by  these  eight  children,  of  the  princi- 
pal of  this  legacy,  but  it  was  uncertain  whether  they  would 
all  live  to  come  into  actual  possession  of  it.  • 

They  might  not  survive  the  tenant  for  life,  but  it  was  not 
made  a  condition  that  they  should  survive,  in  order  to  enjoy 
the  estate. 

The  eight  children  had  a  present  capacity  to  take  if  the 
possession  became  vacant. 

The  time  of  the  enjoyment  is  simply  postponed  until  such 
possession  became  vacant  (Williamson  agt.  Field,  2  Sand- 
ford  Ch.,  553). 

The  legacy  is  not  bequeathed  to  such  of  the  children  as 
should  survive  the  wife. 

It  is  a  legacy  bequeathed  and  made  payable  at  a  future 
period  of  time,  viz.,  "  upon  the  death  of  the  wife."  It  is  not 
given  to  take  effect,  provided  the  legatee  shall  be  alive  at  the 
death  of  the  wife.  If  the  wife  had  died  before  the  testator, 
the  legacy  would  have  vested  at  once  upon  the  death  of  the 
testator. 

The  testator  has  not  affixed  time  to  the  substance  of  the 
legacy  and  made  the  legatee's  right  to  depend  on  his  being 
alive  at  the  time  fixed  for  payment.  Whenever  the  posses- 
sion of  the  particular  estate,  by  the  tenant  becomes  vacant, 
the  children  become  entitled  to  their  previously  unpossessed 
vested  estate  in  remainder. 

The  words  "  after  "  the  death  of  the  wife  and  "  upon  "  the 
death  of  the  wife,  or  the  like  expressions,  do  not  make  a  con- 
tingency, but  merely  denote  the  time  of  the  commencement 
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of  the  enjoyment  of  the  remainder  (Johnson  agt.  Valentine,  4 
Sandford,  36). 

A  legacy  bequeathed  to  a  minor,  payable  "  upon "  his 
arrival  or  "  at "  his  arrival  at  the  age  of  twenty-one,  vests 
immediately  upon  the  testator's  death.  It  Is  u  debitum  in 
presenti  solvendum  infuturo" 

Not  so,  if  the  legacy  is  bequeathed  to  the  minor,  payable 
"provided  he  shall,"  or  "if  he  shall,"  or  "in  case  he  shall" 
arrive  at  twenty-one.  Then  the  legacy  lapses  if  he  die  during 
minority.  In  the  former  case,  however,  it  would  pass  to  his 
legal  representatives.  I  am  unable  to  distinguish  this  case 
from  Moore  agt.  Lyons  (25  Wend.,  119),  which  seems  to  have 
been  followed  with  uniformity  in  subsequent  cases  in  this 
state.  It  is  true,  in  that  case  there  was  a  devise  of  real  estate, 
and  after  the  words  "survivors  or  survivor  of  them"  the 
words  "  their  heirs  and  assigns  forever "  were  added ;  but 
those  words  did  not  enhance  the  quality  of  the  estate,  or  give 
additional  force  to  the  expression  of  the  testator's  intention, 
because  they  were  entirely  supererogatory,  no  words  of  per- 
petuity being  necessary  to  convey  or  devise  a  fee ;  and,  as  I 
understand  the  case  of  Moore  agt.  Lyons,  the  same  rule  of 
construction  prevails,  whether  real  or  personal  property  is 
the  subject  of  the  devise  or  bequest.  In  Lonett  agt.  Buloid 
(3  Barb.  Ch.,  145),  the  construction  of  the  will,  which  refers 
"  the  survivorship  to  the  death  of  the  testator,  and  not  to  the 
termination  of  the  particular  estate,  is  held  proper,"  "  where 
such  construction  is  necessary  to  give  effect  to  the  probable 
intentions  of  the  testator  in  providing  for  the  surviving  issue 
of  such  of  the  objects  of  his  bounty  as  may  happen  to  die 
during  the  continuance  of  the  particular  estate."  This  view 
of  the  chancellor  would  seem  to  apply  with  some  force  to  the 
fifth  clause  of  the  will  in  this  case. 

In  note  a,  4  Kentfs  Commentaries  (203),  it  is  said  "sur- 
vivorship is  referred  to  the  period  of  the  death  of  the  testator, 
if  there  be  no  special  intent  manifest  to  the  contrary,  so  as 
not  to  cut  oif  the  heirs  of  the  remainder-man,  who  should 
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happen  to  die  before  the  tenant  for  life.  They  are  vested 
and  not  contingent  remainders."  "  This  is  now  become  the 
settled  technical' construction  of  the  language  and  the  estab- 
lished English  rule  of  construction." 

In  Doe  ex  dem.  Waring  agt.  Prigg  (8  Ba/rn.  &  Cress.,  231), 
the  decision  of  Sir  JOHN  LEACH,  in  Crimps  agt.  Wolcott  (4 
Madd.,  11),  is  overruled. 

In  Young  agt.  Robertson  (House  of  Lords,  8  Jurist  [JV.  /&], 
825  {February  14,  1862]),  it  is  said  in  head-note  "to  be  a 
settled  rule  of  construction,  that  words  of  survivorship  in  a 
will  should  be  referred  to  the  period  appointed  by  that  will 
for  the  payment  or  distribution  of  the  subject-matter  of  the 
gift," 

However  the  "  established  rule  of  construction  "  might  be 
applied  to  the  case  in  hand,  I  think  this  case  must  be  governed 
by  the  rule  adopted  in  Moore  agt.  Lyons,  followed,  as  it  is  in 
the  subsequent  cases  in  our  reports. 

In  the  case  of  Cwrmichael  agt.  Carmichael  (1  Abbott's  Ct. 
App.  Dec.,  309)  the  terms  of  the  will  gave  the  testator's  estate 
to  his  wife  for  her  life,  after  her  death  the  remainder  to  tes- 
tator's children  who  might  then  be  living,  and  the  widow  and 
executrix  of  one  of  the  testator's  children  brought  an  action 
against  the  widow  and  executrix  of  the  original  testator,  to 
compel  an  accounting  and  payment  of  the  share  of  such  child. 
The  court  very  properly  sustained  a  demurrer  to  the  complaint. 
The  authority  is  not  in  conflict  with  Moore  agt.  Lyons  (supra). 
It  is  said  "  if  the  children  had  died  prior  to  the  death  of  the 
widow,  the  whole  legacy  would  have  lapsed.  In  such  case 
the  issue  of  the  several  children  would  have  taken  the  $3,500, 
not  under  the  bequest  in  question,  but  under  the  residuary 
bequest,  which  gave  vested  interests  in  the  eight  children 
in  all  the  estate  not  otherwise  effectually  disposed  of  by  the 
will." 

It  may  be  asked,  when  would  these  interests  vest  in  the  eight 
children,  either  (if  the  argument  is  sound)  at  the  death  of 
the  testator  or  not  at  all.  In  the  case  put,  none  of  the  eight 
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children  survive  the  tenant  for  life,  consequently  the  residuary 
devise  and  bequest  lapse  and  become  part  of  the  general 
estate,  because,  as  is  claimed,  there  is  no  one  to  take  who 
answers  to  the  description  "  or  to  the  survivors  of  them." 

Does  not  the  testator  then  die  intestate  quoad  $3,500,  as  if 
the  time  of  the  death  of  the  widow  in  the  case  put,  and  if  the 
construction  be  sound,  and  do  not  the  issue  of  his  deceased 
children  take  as  his  heirs  at  law  and  next  of  kin,  and  not 
under  the  residuary  bequest,  which  must  be  regarded  as 
ineffectual,  because  there  is  no  vested  interest  until  the 
death  of  the  widow  and  no  "  gift "  to  any  one  but  her  until 
then? 

Is  not  this  the  logical  result  of  so  construing  the  clauses  of 
the  will  in  question  ? 

It  is  needless  to  add,  courts  always,  if  it  can  consistently  be 
done,  construe  wills  to  prevent  intestacy,  and  remainders  as 
vested  rather  than  contingent. 


SUPKEME  COURT. 

HERRITT    TRIMBLE,    executor,  etc.,    agt.    MICHAEL 
DZIEDUZYIKI  et  al. 

Citizenship  affected  by  marriage — foreign  guardian  —  wiU  made  abroad  — 
assets,  Turn  transmitted  to  foreign  executor. 

By  her  marriage  with  a  citizen  of  a  foreign  state,  and  her  residence  with 
her  husband  at  his  domicil  in  such  foreign  state,  the  wife,  although 
previously  a  citizen  of  this  state,  becomes  subject  to  the  laws  of  such 
foreign  state,  and  her  right  to  dispose  of  her  property  by  will,  as  well 
as  the  rights  of  children  born  of  her  there,  are  to  be  determined  by  the 
laws  of  the  state  where  she  was  domiciled. 

Where  the  law  of  the  state  in  which  the  testatrix  was  domiciled  forbade 
her  giving  to  her  husband  all  the  estate,  to  the  exclusion  of  her  infant 
son,  to  whom,  as  a  necessary  heir,  descended,  upon  the  death  of  his 
mother,  one-half  of  her  estate,  real  and  personal : 
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Held,  That  a  gift  by  the  testatrix  to  her  husband  of  all  her  property 
was  invalid,  and  that,  under  the  will,  he  could  take  only  one-half  of 
the  estate,  and  the  remaining  half  went  to  the  infant  son,  as  heir, 
notwithstanding  the  will. 

Letters  of  guardianship,  granted  by  the  courts  of  a  foreign  state,  do  not 
operate  to  give  the  guardian  a  strict  right  to  control  assets  of  his  ward 
situated  within  this  state.  In  order  to  be  fully  recognized  as  the  legal 
representative  of  an  infant,  a  guardian  must  be  appointed  within  this 
state  (Morrett  agt.  Dickey,  1  John.  Chy.,  153  ;  McLoskey  agt.  Reid,  4 
Brad. ,  334,  and  other  cases  cited  in  opinion). 

Assets  belonging  to  the  estate  of  a  testatrix,  domiciled  and  dying  abroad, 
should  be  remitted  to  the  foreign  executor  for  distribution,  according 
to  the  laws  of  the  jurisdiction  where  the  will  was  made  and  established 
(Parsons  agt.  Lyman,  20  2f.  T.,  103). 

Special  Term,  October,  1878. 

ACTION  by  an  executor  for  construction  of  marriage  set- 
tlement and  will,  for  directions  and  an  accounting. 

W.  G.  Ulshoeffer,  for  plaintiff. 

G.  H.  Gould,  guardian  ad  Utem,  for  infant  defendant. 

W.  B.  Ross,  for  defendant,  Dzieduzyiki. 

YAN  YOEST,  J.  —  In  the  year  1871  Elberta  P.  Jones,  then  a 
resident  of  the  state  of  New  York,  was  married  to  the  count 
Michael  Dzieduzyiki,  a  subject  of  the  empire  of  Austria, 
domiciled  in  the  kingdom  of  Italy.  Previous  to  the  marriage, 
and  on  the  21st  day  of  October,  1871,  an  instrument,  in  the 
nature  of  a  marriage  settlement,  was  executed  by  and  between 
her  and  her  future  husband,  and  the  plaintiff,  individually, 
and  as  the  trustee  under  the  will  of  Elbert  P.  Jones,  the 
father  of  Elberta,  and  as  her  general  guardian. 

In  which  instrument,  it  was  recited,  as  the  fact  was,  that 

Elberta  was  entitled  to  a  large  amount  of  personal  property, 

then  being  in  the  hands  of  the  plaintiff,  which  constituted 

her  share  of  the  original  estate  of  her  father,  with  accumula- 

Yoi,  LYII  27 
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tions  thereon,  and  which  property  and  estate  was,  by  the 
instrument,  assigned  and  transferred  to  the  plaintiff,  individu- 
ally, in  trust,  however,  for  the  uses  and  purposes  in  said 
instrument  mentioned,  which  were,  in  substance,  to  pay  and 
apply  the  income  arising  therefrom  to  and  for  the  use  of 
Elberta,  both  before  and  after  her  marriage,  so  long  as  she 
should  live. 

The  plaintiff  was  also  authorized  and  empowered  to  pay 
over  to  Elberta,  out  of  the  proceeds  of  the  property,  the  sum 
of  $12,000  at  any  time  after  she  attained  the  age  of  twenty- 
one  years,  if  she  requestd  it. 

And  upon  her  death,  leaving  issue  living,  the  plaintiff  was 
authorized,  directed  and  empowered  to  pay  over,  assign  and 
transfer  the  entire  principal  of  the  property  to  such  persons 
or  person,  and  in  such  manner  as  she  should,  by  an  instrument 
in  the  nature  of  a  last  will  and  testament,  appoint. 

The  plaintiff  assumed  and  entered  upon  the  execution  of 
the  trusts  imposed  upon  him  by  the  marriage  settlement. 

Elberta  died  at  Florence,  in  Italy,  where  she  then,  and  for 
some  time  previously,  had  resided  with  her  husband,  on  the 
23d  day  of  September,  in  the  year  1875,  leaving  her  surviving 
her  husband  and  one  child,  an  infant  son,  the  defendant, 
Maurice  Dzieduzyiki. 

On  the  fifteenth  day  of  May,  at  the  city  of  Florence,  where 
she  resided,  Elberta  P.  Dzieduzyiki  made  and  executed  her 
last  will  and  testament,  in  due  form,  according  to  the  laws  of 
the  kingdom  of  Italy,  in  and  by  which,  after  making  certain 
specific  legacies,  she  gave  all  the  rest,  residue  and  remainder 
of  the  property,  real  and  personal,  of  which  she  was  possessed 
or  to  which  she  was  in  anywise  entitled,  to  her  husband,  count 
Michael  Dzieduzyiki,  to  have  and  to  hold,  as  his  full  property, 
for  his  own  use  and  benefit. 

She  appointed  the  plaintiff,  who  is  a  resident  of  the  state 
of  New  York,  and  marquis  Dino  Uguccione,  of  Florence, 
Italy,  executors  of  her  will.  She  authorized  the  plaintiff  to 
act  separately  from  the  foreign  executor,  in  respect  to  all 
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matters  relating  to  the  executorship,  and  administration,  in 
the  United  States,  of  any  part  of  the  estate,  and  empowered 
him  to  collect  and  convert  into  money  all  her  property  and 
securities,  and  to  pay  over  the  same,  as  directed  in  her  will, 
and  according  to  law.  She  authorized  the  marquis  TJguc- 
cione  to  act  separately  in  all  matters  respecting  the  executor- 
ship  in  Italy,  of  any  portion  of  her  estate,  and  to  pay  over 
the  same  as  directed  in  the  will,  and  according  to  law. 

The  will  was  duly  admitted  to  probate,  by  the  proper  court 
in  the  kingdom  of  Italy,  and  letters  testamentary  were  duly 
granted  to  the  defendant,  the  marquis  Dino  Uguccione,  who 
was  and  is  a  resident  of  Florence,  and  afterwards,  upon  the  pro- 
duction of  an  exemplification,  of  the  foreign  record,  the  same 
was  admitted  to  probate,  by  the  surrogate  of  the  county  of 
New  York,  and  letters  testamentary  were  issued  thereupon  to 
the  plaintiff. 

The  first  question,  which  has  been  submitted  by  the  parties, 
for  the  consideration  and  determination  of  this  court,  with 
respect  to  the  will  of  the  testatrix,  arises  out  of  the  fact  that 
the  attempted  gift  to  her  husband  of  her  whole  residuary 
estate,  which  embraces  all  her  property  in  the  city  of  New 
York-  and  which  is  wholly  personal,  in  the  hands  of  the  plain- 
tiff, as  trustee  under  the  marriage  settlement,  transgresses  the 
law  of  the  place  where  she  was  domiciled,  at  the  time  of  her 
death,  as  well  as  when  the  will  was  made  and  published. 

By  her  marriage  with  the  count  Dzieduzyiki,  followed  by 
her  residence  with  him  there,  the  testatrix  became  subject  to 
the  laws  of  the  empire  of  Austria  (2  KenGs  Com.,  582),  and 
her  right  to  dispose  of  her  property  by  will,  including  the 
property  held  by  the  plaintiff  under  the  marriage  settlement, 
and  the  rights  of  any  children  born  of  her,  are  to  be  deter- 
mined by  the  laws  of  that  empire,  and  of  the  kingdom  of  Italy. 

The  status  or  capacity  of  the  testator  to  dispose  of  his  per- 
sonal estate  by  will,  depends  on  the  law  of  his  domicil  (11 
Kentis  Com.,  429 ;  4  id.,  513).  This  extends  not  only  to 
general  capacity  to  make  a  will,  but  also  to  the  disposing 
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power  over  the  estate  (Red/field? s  Law  of  Wills,  vol.  1,  409 ; 
Harvey  agt.  JRickards,  1  Mason,  381 ;  Wood  agt.  Wood,  5 
Paige,  394,  402;  Despard  agt.  Churchill,  53  N.  T.,  192, 
199). 

The  laws  of  the  country  in  which  the  testatrix  was  domi- 
ciled, in  substance,  forbade  her  from  giving  to  her  husband 
all  her  estate,  to  the  exclusion  of  her  infant  son,  to  whom, 
according  to  the  Austrian  Civil  Code  (sees.  762,  764,  765),  as  a 
necessary  heir,  descended,  upon  her  death,  one-half  of  the 
personal  and  real  estate  left  by  his  mother,  and  with  this  the 
law  of  the  kingdom  of  Italy  is  in  accord. 

That  this  was  the  law  of  the  place  of  the  domicil  of  the 
testatrix  is  conceded  by  the  defendant,  Dzieduzyiki  and  his 
counsel,  who,  in  view  thereof,  make  claim  on  his  behalf  to 
one-half  only  of  the  property  of  the  testatrix  in  the  hands  of 
the  plaintiff,  trustee  and  executor  under  the  marriage  settle- 
ment and  will,  a  considerable  portion  whereof  has  been  already 
paid  to  him  by  the  plaintiff. 

In  view  of  these  facts  it  must  be  held  here,  that  under  said 
will  one-half  of  the  residuary  estate  only  was  given  to  the 
husband,  and  that  the  remaining  half,  upon  the  death  of  his 
mother,  by  force  of  the  laws  of  Austria  and  Italy,  descended 
to  Maurice,  the  infant  son  of  the  testatrix,  and  was  unaffected 
by  the  will.  The  father,  who  is  of  full  age,  and  is  a  defend- 
ant herein,  by  his  answer  to  the  complaint,  and  on  the  trial 
through  his  counsel,  freely  relinquished  all  claim  to  such  half 
in  favor  of  his  infant  son. 

The  question  then  arises,  and  in  respect  to  which  a  direc- 
tion is  asked,  how,  and  in  what  manner,  and  to  whom,  should 
the  plaintiff  pay  out  the  moneys  now  in  his  hands,  held  by 
him  as  trustee  and  executor,  the  father  and  son  being  both 
residents  of  Florence  ?  The  father  claims,  by  the  laws  of 
his  country,  to  be  the  natural  guardian  of  his  infant  son,  and, 
it  appears  by  the  case,  that  one  Oreste  Mattarini,  residing  in 
Florence,  has  been  appointed,  by  the  proper  court  in  Italy, 
special  executor  or  guardian  for  the  infant  defendant,  in 
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respect  to  his  property  and  rights,  and  it  is  suggested  by 
counsel  that  the  infant's  share  of  the  property  may  well  be 
paid  over  to  the  general  and  special  guardian,  although  domi- 
ciled abroad.  The  rights  and  powers  of  a  guardian  are,  in 
general,  considered  as  strictly  local,  and  circumscribed  by  the 
jurisdiction  of  the  state  or  government  which  clothed  him 
with  the  office  (Morrell  agt.  Dickey,  1  John  Ch.,  153 ;  Leon- 
ard agt.  Putnam,  51  N.  JI.,  247). 

Letters  of  guardianship,  granted  by  the  courts  of  a  foreign 
state,  do  not,  therefore,  operate  to  give  the  guardian  a  strict 
right  to  control  assets  of  a  ward  situated  within  another 
state.  McLoskey  agt.  Reid  (4  Brad.,  334)  holds  that,  in 
order  to  be  fully  recognized  as  the  legal  representative  of  the 
infant,  a  guardian  must  be  appointed  within  this  state. 

The  severity  of  this  rule  has,  however,  been  relaxed  in  later 
cases,  and  it  has  been  held  that  a  court  having  general  equity 
jurisdiction,  may  in  a  proper  case,  and  upon  grounds  of 
comity  towards  the  courts  of  a  foreign  state,  order  the  assets 
of  the  ward,  in  the  possession  of  a  guardian  resident  within 
its  jurisdiction,  to  be  delivered  to  the  guardian  abroad  (Nugent 
agt.  Vetzera,  L.  R.  Eq.,  704 ;  Earl  agt.  Dresser,  30  Ind., 
11 ;  Stuart  agt.  Bute,  9  H.  L.  Cases,  440). 

Notwithstanding  these  later  cases,  I  feel  disposed  to  recog- 
nize the  rule  laid  down  in  Morrell  agt.  Dickey  and  McLoskey 
agt.  Reid  (supra),  as  an  expression  of  the  courts  of  this  state, 
upon  this  subject,  to  be  followed.  The  grant  of  letters  testa- 
mentary here  to  the  plaintiff  were  ancillary  to  the  probate 
and  letters  granted  abroad.  In  Despard  agt.  Churchill 
(supra)  it  was  held  that  the  assets,  belonging  to  the  estate  of 
the  testator,  should  be  remitted  to  the  foreign  executor  for 
distribution  according  to  the  laws  of  that  jurisdiction. 

It  is  admitted  that  this  is  a  question  of  judicial  discretion, 
but  I  am  inclined  to  the  opinion  that  such  discretion  is  best 
exercised  by  giving  the  property  in  question  such  direction 
(Parsons  agt.  Lyman,  20  N.  Y.,  103).  In  the  course  of  a 
lawful  administration  abroad,  the  infant's  share  will  reach  the 
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hands  of  those  upon  whom  the  custody  of  his  estate  properly 
rests,  and  with  all  the  safeguards  and  assurances  that  the  law 
of  the  infant's  domicil  provides. 

In  order  to  the  settlement  of  his  accounts  and  the  closing 
of  the  estate  in  his  hands,  it  will  be  necessary  for  the  plain  tiff 
to  sell,  under  the  direction  of  this  court,  and  to  convert  into 
money  the  real  estate,  which  he  has  been  compelled  to  pur- 
chase upon  foreclosure  sales,  and  which  real  property  is,  for 
the  purpose  of  this  action,  regarded  as  personal  estate.  The 
conditional  gifts  to  Yale  and  Columbia  colleges,  provided  for 
in  the  will  of  Elbert  P.  Jones,  have  not  taken  effect,  as  the 
contingencies  upon  which  they  were  limited  have  not  happened, 
and  these  defendants  have  no  interest  in  the  controversy. 

It  is  claimed,  on  the  part  of  the  plaintiff,  that  all  legacies 
charged  by  the  testatrix  upon  her  estate  in  favor  of  persons 
within  this  state  have  been  fully  discharged,  and  that  there 
are  no  claims  of  creditors  outstanding,  and  that  there  is  no 
legal  obstacle  in  the  way  of  the  transmission  of  the  funds  to 
the  foreign  executor,  with  safety  to  every  person  interested  in 
the  estate,  here  and  elsewhere. 

It  is  necessary,  however,  that  the  executor's  accounts  should 
be  passed  before  a  final  direction  be  made  in  pursuance  of  the 
above  conclusions,  and  for  this  purpose  a  reference  is 
ordered. 

Before  the  referee  all  proper  proof  should  be  made,  for  the 
information  of  the  court,  as  to  whether  or  not  there  are  any 
existing  claims  or  demands  of  any  nature  upon  the  estate, 
within  this  jurisdiction,  which  should  be  adjusted  and  paid 
here  before  the  funds  are  transmitted  abroad. 

The  referee  will  also  take  an  account  of  all  moneys  paid 
by  the  plaintiff  properly  chargeable  upon,  or  payable  out  of, 
the  estate  in  his  hands.  Further  details  of  the  reference  will 
be  adjusted  when  the  findings  and  conclusions  of  law  are 
settled. 
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K  Y.  COMMON  PLEAS. 
AARON  WALDMAN  agt.  FRANK  A.  O'DONNELL. 

Supplementary  proceedings — salary  of  a  judicial  or  other  public  officer,  while 
in  the  liands  of  the  disbursing  officer  of  the  general  or  municipal  govern- 
ment, cannot  be  reached  by. 

The  salary  of  a  judicial  or  other  public  officer,  while  in  the  hands  of  the 
disbursing  officer  of  the  general  or  municipal  government  in  his  official 
capacity,  in  common  with  other  money  to  be  applied  by  him  towards 
the  payment  of  judicial  and  other  official  salaries  according  to  law,  can 
neither  be  arrested,  attached,  seized  nor  taken  under  attachments,  judg- 
ments, executions  or  supplementary  proceedings  founded  thereon  or 
taken  in  aid  thereof. 

The  ground  of  exception  stated. 

Special  Term,  April,  1879. 

THIS  was  a  motion  to  vacate  an  order  granted  herein  and 
served  on  the  defendant,  requiring  the  comptroller  of  the  city 
of  New  York  to  attend  as  a  witness  before  a  referee,  in  a  pro- 
ceeding supplementary  to  execution,  and  testify  concerning 
the  property  of  the  defendant  in  his  possession,  namely,  the 
defendant's  salary  as  an  officer  or  employe  of  the  corporation, 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  and  also  restraining  the  comptroller  from  transferring 
or  disposing  of  said  property  until  the  further  order  of  the 
court. 

Elliot  Sandford*  attorney  for  the  defendant,  for  the 
motion. 

First.  Such  an  order  is  against  public  policy.  If  allowed 
the  comptroller  would  be  compelled  to  attend  at  numberless 
places  to  prove  a  fact  which  can  be  shown,  as  readily  by  the 
defendant's  testimony ;  the  defendant  is  as  competent  to  testify 
what  the  city  owes  him  for  his  salary  as  an  officer  of  the 
corporation. 

Second.  If  the  comptroller  should  attend  and  testify  that 
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he  had  not  paid  defendant's  salary,  it  would  be  of  no  benefit 
to  plaintiff. 

Salaries  paid  by  the  comptroller  are  derived  from  taxes 
which  are  raised  for  a  special  purpose,  and  by  public  policy 
not  allowed  to  be  diverted  (Lowber  agt.  The  Mayor,  7  Abb., 
248 ;  Bliss  agt.  Lawrence,  58  N~.  I7!,  445,  451 ;  Remmey  agt. 
Gedvun/,  post  217). 

For  reasons  of  public  policy,  the  salaries  of  officers  and  pay 
of  employes  of  the  state  cannot  be  reached  by  creditors  by 
proceedings  supplementary  to  execution  or  any  other  judicial 
process. 

Proceedings  supplementary  to  execution  cannot  be  extended 
to  reach  an  indebtedness  of  a  public  corporation  to  the 
execution  debtor,  for  a  salary  for  his  services  as  an  officer. 
Thus  a  county  cannot  be  joined  as  defendant  in  such  pro- 
ceedings, for  the  purpose  of  compelling  it  to  pay  over  the 
debtor's  salary  as  county  auditor,  to  be  applied  on  the  judg- 
ment (  Wallace  agt.  Lawyer,  54  Ind.,  401). 

The  phrase  "any  person  or  corporation"  in  a  statute, 
authorizing  any  person  or  corporation  to  be  joined  in  pro- 
ceedings supplementary  to  execution,  in  respect  to  their 
indebtedness,  &c.,  to  the  judgment  debtor,  does  not  include 
municipal  corporations,  but  should  be  confined  to  private 
corporations  ( Wallace  agt.  Lawyer,  54  2nd.,  501 ;  54  Ga., 
108,  399). 

Such  money  is  in  the  nature  of  a  trust.  Salary  of  $137 
due  for  March  not  to  be  touched,  as  earned  after  the  order  is 
served,  which  is  dated  March  13,  1879  (16  How.,  549).  A 
government  is  not  subject  to  garnishment ;  nor  is  an  officer  of 
its  revenue  when  funds  sought  to  be  reached,  belong  to  gov- 
ernment, or  are  claimed  by  it  and  to  which  it  has  the  posses- 
sion by  him,  he  having  no  connection  therewith  as  a  private 
person  ;  but  having  received  them  in  his  official  capacity  from 
his  superiors  as  public  money,  and  holding  it  as  such  when 
served  with  a  summons,  and  continuing  so  to  hold  it  until 
transferring  it  by  order  of  government  to  another  similar  offi- 
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cer.  And  it  makes  no  difference  that  the  government  is  not 
de  jure,  but  merely  de  facto  ( Wilson  agt.  The  Bank, 
55  Ga.,  98). 

A  corporation  for  whom  a  laborer  works  under  an  agree- 
ment that  his  monthly  wages  are  to  be  paid  to  a  third  person, 
as  here,  the  treasurer,  who  is  to  account  to  him  therefor  at 
the  end  of  each  month,  is  not  liable  in  a  trustee  process  in 
favor  of  a  creditor  of  the  laborer  (CaUahan  agt.  Pocasset, 
119  Mass.,  173). 

Third.  The  motion  should  be  granted. 

Chittenden  &  Fiero,  for  the  plaintiff  in  opposition. 

LARKEMORE,  J.  —  It  appears  on  the  face  of  the  order  that 
the  salary  of  the  defendant  due  from  the  municipal  corpora- 
tion is  in  the  hands  of  the  comptroller,  and  he  is  required  to 
attend  and  testify  as  a  third  person,  relative  to  the  same. 

It  has  been  held  in  this  court  that  such  an  order  should  not 
be  granted  as  the  salary  of  the  officer  or  employe  is,  until 
paid  over,  mingled  in  the  treasury  of  the  corporation  with 
other  funds,  and  not  separated  and  cannot  be  considered, 
while  in  the  hands  of  the  comptroller,  as  the  property  of  the 
defendant. 

This  question  has  been  discussed  very  fully  by  Mr.  justice 
Me  AD  AM,  and  I  refer  the  counsel  to  his  well  considered 
opinion. 

The  motion  to  vacate  the  order  is  granted,  but  without  costs. 

The  opinion  of  McADAM,  J.,  referred  to,  is  as  follows : 

N.  Y.  MARINE  COURT. 
WILLIAM  M.  REMMEY  and  others  agt.  FREDERICK  GEDNEY. 

Special  Term,  June,  1876. 

MOTION  for  an  order  under  section  294  of  the  Code,  directing  the  comp- 
troller to  pay  certain  moneys  in  his  hands,  on  account  of  certain  judg- 
ments against  the  defendant. 
VOL.  LVII          28 
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McADAM,  J. — The  district  court  in  the  city  of  New  York  is,  by  section 
9  of  the  Code,  designated  as  one  of  the  several  courts  of  the  state  of  New 
York,  and  therefore  forms  part  of  the  judicial  system  of  the  state,  and 
the  salary  of  the  justices  of  said  court,  upon  principles  of  public  policy, 
can  neither  be  attached,  reached  nor  taken,  either  upon  mesne  or  final 
process,  nor  under  supplementary  proceedings  founded  thereon  or  taken 
in  aid  thereof,  if  the  person  in  whose  hands  the  fund  is  attempted  to  be 
attached  or  taken  holds  the  money  in  his  official  capacity  as  county 
treasurer  or  comptroller  in  common  with  other  money,  to  be  applied  by 
him  towards  the  payment  of  judicial  or  other  official  salaries  according 
to  law.  In  other  words,  the  public  moneys  specifically  appropriated  to 
the  payment  of  judicial  and  other  official  salaries  cannot  be  diverted  from 
their  legitimate  object  while  in  the  hands  of  the  disbursing  officer  of  the 
public.  The  supreme  court  of  the  United  States  declared  against  such 
diversion  of  the  public  moneys  in  the  case  of  certain  seamen  of  the  frig- 
ate Constitution  (See  Buchanan  agt.  Alexander,  4  How.  U.  8.  Reports, 
20).  That  learned  court,  in  delivering  its  opinion,  said:  "That  if  such 
appropriations  may  be  diverted  and  defeated  by  state  process  or  otherwise, 
the  functions  of  the  government  may  be  suspended ;  that  so  long  as  money 
remains  in  the  hands  of  the  disbursing  officer  it  is  as  much  the  money  of 
the  United  States  as  if  it  had  not  been  drawn  from  the  treasury;  that 
until  paid  over  by  the  agent  of  the  government  to  the  person  entitled  to 
it,  the  fund  cannot,  in  any  legal  sense,  be  considered  a  part  of  his  effects, 
and  that  the  purser  (who  was  in  that  case  the  disbursing  officer)  was  not 
the  debtor  of  the  seamen."  The  court,  in  deciding  further,  observed: 
"A  purser,  it  would  seem,  cannot,  in  this  respect,  be  distinguished  from 
any  other  disbursing  agent  of  the  government.  If  the  creditors  of  these 
seamen  may,  by  process  of  attachment,  divert  the  public  money  from  its 
legitimate  and  appropriate  object,  the  same  thing  may  be  done  as  regards 
the  pay  of  our  officers  and  men  of  the  army  and  of  the  navy,  and,  also, 
in  every  other  case  where  the  public  funds  may  be  placed  in  the  hands  of 
an  agent  for  distribution.  To  state  such  a  principle  is  to  refute  it.  No 
government  can  sanction  it.  At  all  times  it  would  be  found  embarrassing, 
and,  under  some  circumstances,  it  might  be  fatal  to  the  public  service." 

The  same  principle  was  applied  to  the  case  of  a  school  teacher  by  the 
Kentucky  court  of  appeals  (See  Tracy  agt.  Hornbuckle,  8  Busji,  331;  12 
Albany  L.  J.,  391  ;  and  see  opinion  of  Me  AD  AM  J.,  in  Dubernet  agt.  Clyde, 
fled  May  16,  1876).  If  the  plaintiff  is  allowed  to  take  the  salary  appro- 
priated by  law  to  the  defendant's  support  for  the  month  claimed  herein, 
he,  or  any  other  judgment  creditor  may,  with  equal  propriety,  appropri- 
ate the  same  from  month  to  month,  during  the  defendant's  entire  official 
term,  until  all  of  their  judgments,  with  costs,  have  been  fully  satisfied. 
It  is  almost  needless  to  say  that  such  a  diversion  of  the  public  moneys  by 
judgment  creditors  might  seriously  embarrass  the  disbursing  officers  of 
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the  government,  and  might,  at  the  same  time,  interfere  with  the  proper 
administration  of  its  judicial  system  by  preventing  the  money  specifically 
devoted  by  the  public  to  the  support  and  maintenance  of  its  chosen  offi- 
cer in  a  manner  becoming  the  dignity  of  the  office,  from  ever  reaching 
the  object  contemplated.  If  this  result  can  be  successfully  accomplished 
in  this  case,  it  can  be  done  in  every  case  in  which  a  judicial  officer  who, 
either  prior  to  his  election  or  while  in  office,  has  been  overtaken  by  finan- 
cial misfortune  and  has  judgment  creditors  clamoring  for  their  demands. 
It  is  but  fair  to  assume  that  judicial  officers  will  pay  their  just  obligations, 
if  able,  and  that  they,  like  other  honest  men  overtaken  by  financial  embar- 
rassments, are  unable  to  do  so  without  the  necessary  means,  and  there  is 
no  legal  reason  why  their  creditors  should  either  embarrass  the  govern- 
ment authorities  by  proceedings  tending  to  divert  the  public  moneys  or 
humilate  the  judicial  officer  by  seeking  to  appropriate  that  which,  by  law, 
was  designed  for  his  proper  support  and  maintenance.  After  the  salary 
reaches  the  judicial  officer,  he  is,  like  any  other  private  citizen,  liable  to 
all  the  actions  and  proceedings  contemplated  by  law,  and  is  amenable  to 
all  the  civil  remedies  provided  for  the  collection  of  debts  or  the  enforce- 
ment of  just  liabilities,  but  while  the  salary  of  the  judicial  officer  is  in  the 
hands  of  the  disbursing  officer  of  the  government,  in  his  official  capacity, 
in  common  with  other  money  to  be  applied  by  him  towards  the  payment 
of  judicial  and  other  official  salaries  according  to  law,  the  judgment  cred- 
itor of  the  officer,  either  by  supplementary  proceedings  or  otherwise, 
cannot  prevent  such  disbursing  officer  from  properly  discharging  his  trust 
by  paying  the  salary  to  the  officer  for  whom  it  was  by  law  designed, 
much  less  can  such  creditor  be  allowed  to  divert  the  public  moneys 
from  the  uses  and  purposes  to  and  for  which  they  were  specifically  appro- 
priated by  orders  or  proceedings  tending  to  appropriate  the  same  to  him- 
self in  payment  of  judgments  or  otherwise,  This  is  upon  the  pervading 
principle  in  all  governments,  that  where  private  and  public  interests  come 
in  conflict,  with  proper  exceptions,  the  former  must  yield.  The  court 
of  appeals,  in  Bliss  agt.  Lawrence  (58  N.  Y.,  at  pp.  445,  451),  uses  the  fol- 
lowing language  in  stating  the  same  general  principle :  "  The  public  service 
is  protected  by  protecting  those  engaged  in  performing  public  duties ;  and 
this,  not  upon  the  ground  of  their  private  interest,  but  upon  that  of  the 
necessity  of  securing  the  efficiency  of  the  public  service  by  seeing  to  it 
that  the  funds  provided  for  its  maintenance  should  be  received  by  those 
who  are  to  perform  the  work,  at  such  periods  as  the  law  has  appointed 
for  their  payment.  To  this  extent,  we  think,  the  public  policy  of  every 
country  must  go  to  secure  the  end  in  view."  The  order  in  the  present 
case  was  issued  against  Andrew  H.  Green,  Esq.,  as  comptroller  of  the 
city  and  county  of  New  York,  under  section  294  of  the  Code,  and  was 
designed  to  reach  the  defendant's  salary.  Mr.  Green,  either  individually 
or  officially  as  comptroller,  was  in  no  legal  sense  the  debtor  of  the  defend- 
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ant;  he  was  not  the  defendant's  employer;  he  owed  him  no  salary,  nor 
had  he  any  funds  in  his  hand?  belonging  to  the  defendant.  The  moneys 
appropriated  to  the  payment  of  judicial  salaries  belong  to  the  public 
until  actually  paid  over  to  the  defendant,  when  they  will  become  for  the 
first  time  identified  as  his  property.  The  possession  by  the  comptroller 
of  the  warrant  in  the  defendant's  favor  does  not  alter  this  conclusion, 
because  the  mere  drawing  of  the  check  does  not  amount  even  to  an 
equitable  assignment  of  the  fund  until  the  warrant  is  actually  delivered, 
so  that  the  application  for  an  order  directing  the  comptroller  to  pay  over 
the  moneys  claimed  to  have  been  discovered  upon  the  defendant's  exam- 
ination is  without  warrant  in  law,  and  cannot  be  granted. 

The  supreme  court  of  Tennessee,  in  Bank  of  Tennessee  agt.  Dibrell 
(3  Sneed's  Reports,  879),  held  that  "the  relations  of  debtor  and  creditor, 
in  the  sense  of  the  attachment  and  garnishee  laws,  does  not  exist  between 
the  state  and  its  employees  ;  the  funds  set  apart  for  that  purpose  belong 
to  the  state  and  not  to  him  who  renders  such  service,  until  they  pass  out 
of  the  treasury  and  the  hands  of  disbursing  agents.  We  held,  at  the 
last  term  of  this  court,  that  the  pay  of  a  pensioner  could  not  be  attached 
in  the  hands  of  a  pension  agent,  nor  in  its  transmission  to  him  by  a  pri- 
vate person,  acting  under  a  rjower  of  attorney  from  him,  and  this  upon 
the  ground  that  the  fund  did  not  lose  the  protection  of  this  principle 
until  it  reached  the  hands  of  the  pensioner." 

The  principles  adverted  to  are  generally  applicable  to  all  persons  hold- 
ing in  any  legal  capacity  the  funds  of  another's  debtor.  Clerks  of  courts 
and  sheriffs  (7  Humph,,  132);  pursers  in  the  navy,  as  to  the  pay  of  seamen 
(4  How.  U.  8.,  20,  supra;  2  Cranch's  C.  C.,  344);  municipal  corporations, 
as  to  the  salaries  of  their  officers  (11  Missouri,  59;  6  Vermont,  121  ;  12 
Conn.,  404),  have  been  held  to  be  included  in  this  exemption  from 
garnishment. 

The  supreme  court  of  Pennsylvania,  in  Bulkley  agt.  Eckert  (3  Penn. 
State  Reports,  368),  decided  that  money  held  by  a  person  in  his  official 
capacity  as  treasurer  of  the  board  of  school  directors  —  in  common  with 
other  money  to  be  applied  towards  the  payment  of  teachers,  according 
to  the  rules  and  regulations  of  the  acts  of  assembly  for  the  main- 
tenance of  public  schools,  and  not  as  private  debts  due  from  him  to  the 
defendant —  could  not  be  attached  under  their  laws. 

In  delivering  the  opinion  of  the  court,  SERGEANT,  J.,  said  :  "The  per- 
son in  whose  hands  this  claim  was  attached  held  the  money  in  his  official 
capacity  as  treasurer  of  the  board  of  school  directors,  in  common  with 
other  money  to  be  applied  towards  the  payment  of  teachers,  according 
to  the  rules  and  regulations  of  the  acts  of  assembly  for  the  maintenance 
of  public  schools,  and  not  as  a  private  debt  due  from  him  to  the  defend- 
ant. His  situation  does  not  appear  to  us  to  be  distinguished  from  that 
of  a  sheriff  or  a  prothonotary  who  has  money  in  his  hands  as  a  pub- 
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lie  officer;  and  it  has  been  determined  that  those  are  not  liable  to  the 
process  of  attachment.  Great  public  inconvenience  would  ensue  if 
money  could  be  thus  arrested  in  the  hands  of  officers,  and  they  be  made 
liable  to  all  the  delay,  embarrassment  and  trouble  that  would  ensue  from 
being  stopped  in  the  routine  of  their  business,  compelled  to  appear  in 
court,  employ  counsel  and  answer  interrogatories,  as  well  as  take  care 
that  the  proceedings  are  regularly  carried  on  and  bail  to  return  duly  given. 
If  a  precedent  of  this  kind  were  set,  there  seems  to  be  no  reason  why 
the  state  or  county  treasurers,  or  other  fiscal  officers  of  the  common- 
wealth or  of  municipal  bodies,  may  not  be  subjected  to  the  levying  of 
attachments,  which  has  never  been  attempted  nor  supposed  to  come 
within  the  attachment  law.  We  do  not,  therefore,  think  this  is  such  a 
debt  as  is  contemplated  by  law."  To  the  same  effect  see,  also,  CJiealy  agt. 
Brewer  (7  Mass. ,  259) ;  Devine  agt.  Harvie  (7  Monroe,  439) ;  Spaulding  agt. 
Imly  (1  Root,  551). 

In  deciding  the  legal  question  presented  by  this  application,  due  regard 
must  be  had  to  the  distinction  between  ordinary  contract  debts  and  lia- 
bilities of  a  municipal  corporation  incurred  in  the  government  of  its 
municipality  (and  which  are,  as  a  rule,  enforceable  against  it  in  like  man- 
ner as  if  it  were  a  private  corporation  managing  its  legitimate  business), 
and  cases  where  the  municipal  corporation  is  acting  merely  in  a  represen- 
tative capacity  as  trustee  for  the  public  in  disbursing  its  moneys  raised  by 
tax  levies  for  certain  specified  objects ;  in  which  last  mentioned  case  the 
money,  in  a  legal  sense,  does  not  become  the  property  of  the  municipal 
corporation  any  more  than  if  it  were  an  incorporated  trust  company  and, 
as  such,  had  been  intrusted  with  the  administration  of  the  trust.  Chief 
justice  NELSON,  for  example,  in  Eaily  agt.  Tlie  Mayor,  &c.,  of  New  York 
(3  Hill,  531),  notices  this  distinction  between  the  private  rights,  liabilities  and 
duties  of  municipal  corporations  and  the  powers  and  duties  conferred  and 
exercised  for  the  public  benefit.  For  the  one,  they  are  held  responsible 
as  individuals  or  private  corporations;  in  the  discharge  of  the  other,  they 
are  to  be  considered  as  having  received  the  grant  in  a  public  or  municipal 
character. 

In  Irtwber  agt.  The  Mayor,  &c.,  of  New  York  (7  Abb.  Pr.,  252),  the  plain- 
tiff having  obtained  judgment  against  the  defendants  in  the  New  York 
supreme  court,  issued  execution  and  subsequently  obtained  an  order  under 
section  294  of  the  Code  for  the  examination  of  Mr.  Andrew  V.  Stout,  the 
then  chamberlain  of  the  city.  Upon  the  conclusion  of  the  examination,  a 
motion  was  made  for  an  order  directing  Mr.  Stout  to  pay  to  the  sheriff 
the  amount  of  the  judgment  in  satisfaction  thereof.  Judge  INGRAHAM, 
in  an  opinion  written  by  him  denying  the  plaintiff's  motion,  after  refer- 
ring to  the  above  distinction  said:  "  The  same  distinction  must  exist  as 
to  its  liability  and  as  to  the  property  in  charge  of  its  officers.  The  private 
property  of  the  corporation  is  undoubtedly  liable  for  its  debts,  and  such 
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liability  may  be  enforced  in  the  ordinary  mode  of  collecting  debts;  but  the 
question  is  a  very  different  one  when  it  is  inquired  if  the  property  belong- 
ing to  the  public,  and  held  by  the  municipal  authorities  for  public  pur- 
poses, can  be  applied  to  the  payment  of  such  liabilities.  The  examination 
of  the  chamberlain  shows  that  the  moneys  in  his  hands  are  the  proceeds  of 
bonds  issued  in  anticipation  of  taxes,  in  part,  and  also  of  moneys  collected 
for  the  taxes  of  the  year,  and  that  he  has  no  other  property  in  his  posses- 
sion belonging  to  the  city.  I  have  no  hesitation  in  the  conclusion  that 
money  collected  by  tax  is  not  the  property  of  the  defendants,  and  does 
not  come  within  the  terms  used  in  this  section.  The  tax  law  gives  author- 
ity to  raise  by  tax  a  specific  amount,  not  for  their  purposes  as  a  corpora- 
tion, but  to  be  applied  to  the  necessary  expenses  in  the  government  of 
this  city,  and  which  moneys  the  legislature  would  have  been  compelled  to 
raise  if  they  had  not  delegated  that  power  to  another  body.  In  no  sense 
is  the  money  so  to  be  raised  made  the  property  of  the  defendants.  It  still 
remains  the  property  of  the  people,  to  be  applied  to  the  specific  objects 
for  which  it  is  appropriated,  and  guarded  by  the  strictest  provisions  of 
law,  even  as  far  as  to  inflict  punishment  for  any  appropriation  of  those 
funds  to  the  objects  of  the  corporation  different  from  those  which  the 
legislature  have  designated." 

For  these  various  reasons  the  plaintiff's  application  will  be  denied,  but 
without  costs,  and  the  injunction  upon  the  comptroller  will  be  dissolved. 
Ordered  accordingly. 


SUPEEME  COURT. 

JANE  A.  LASHER,  AETEMAS  SAHLER  and  WILLIAM  LOUNSBERY, 
plaintiffs  and  respondents,  agt.  THE  NORTHWESTERN 
NATIONAL  INSURANCE  COMPANY,  defendant  and  appellant. 

Insurance,  fire  —  Printed  clause,  when  considered  express  contract  as  to  con- 
ditions —  Waiver  —  statement  in  policy  which  would  not  operate  as 
waiver. 

The  policy  of  insurance  insured  "J.  L.,  on  her  household  furniture,"  &c., 
&c.,  as  described  in  the  policy,  "loss,  if  any,  payable  to  A.  S.  and 
W.  L.,  as  their  interest  may  appear."  The  furniture,  upon  which  the 
insurance  was  effected,  was  held  by  J.  L. ,  under  an  agreement  for  its 
purchase  with  the  two  other  plaintiffs,  A.  8.  and  W.  L.,  who  retained 
the  title  until  the  purchase-price  was  fully  paid,  which  price  was  to  be 
paid  in  installments,  she  having,  under  certain  restrictions,  the  right  to 
possess  and  use  the  property.  The  policy  contained,  in  the  printed  part 
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thereof,  this  clause:  "If  the  interest  of  the  assured  in  the  property  be 
any  other  than  the  entire,  unconditional  and  sole  ownership  of  the 
property  for  the  use  and  benefit  of  the  said  assured,  it  must  be  so  repre- 
sented to  the  company,  and  so  expressed  in  the  written  part  of  the 
policy,  otherwise  the  policy  shall  be  void :  " 

Held,  that  L. ,  had  but  an  equitable  interest  in  the  property,  the  legal  title 
being  in  S.  and  L.  By  the  terms  of  the  policy  her  interest  should  have 
been  so  stated  to  render  the  insurance  contract  valid.  The  provision 
in  the  policy  was  a  lawful  one,  and  was  binding.  The  interest  of  the 
assured  was  not  truly  stated  in  the  policy;  hence  it  was  void  by  the 
expressed  stipulation  of  the  parties  to  it. 

It  is  a  case  of  express  contract  between  the  assured  and  the  insurer, 
declaring  in  what  case  the  policy  should  be  inoperative  and  void. 

That  the  agent  had  before  procured  insurances  upon  the  property,  does 
not  prove  knowledge  in  him  of  the  true  state  of  the  title  when  this 
policy  was  issued.  Nor  does  the  policy  itself,  wherein  payees  were 
appointed  to  receive  the  money  in  case  of  loss  or  damage,  as  their  inter- 
est might  appear,  show  knowledge  in  the  agent  or  company  of  the  true 
condition  of  J.  L.  's  title  to  the  property.  Such  statement  or  provision 
in  the  policy  would  not  of  itself  operate  as  a  waiver  of  the  conditions, 
or  estop  the  company  from  insisting  on  its  breach  as  a  bar  to  the 
recovery  therein  (Reversing  8.  O.  55  How.,  324). 

Third  Department,  General  Term,  May,  1879. 
Before  LEARNED,  P.  J.,  BOARDMAN  and  BOCKES,  JJ. 
Carlisle  Norwood,  Jr.,  for  appellant. 
William  Lounsbery,  for  respondents. 

BOCKES,  J. — The  opinion  of  Mr.  justice  WESTBEOOK,  giving 
the  grounds  of  his  decision  of  this  case  on  the  trial,  is  satis- 
factory, except  as  to  the  provisions  in  the  policy  relating  to 
the  title  of  the  assured  to  the  property  covered  by  it. 

The  non-payment  of  the  premium  charged  as  a  ground  for 
the  avoidance  of  the  policy  was  unquestionably  waived  by  the 
company. 

The  waiver,  although  by  parol,  was  effectual  (  Van  Schoick 
agt.  Niagara  Fire  Ins.  Co.,  68  N.  Y.,  434,  and  cases  there 
cited).  Nor  was  the  action  barred  by  reason  of  the  clause  in 


224  NEW  YORK  PRACTICE  REPORTS. 

Lasher  agt.  Northwestern  National  Insurance  Company. 

the  policy  providing  for  a  reference  or  arbitration.  There 
was  no  difference  of  opinion  between  the  parties  as  to  the 
amount  of  the  loss  or  damage  ;  but  the  defendant  denied  lia- 
bility in  toto.  The  policy  did  not  provide  for  a  reference  or 
arbitration  to  determine  simply  and  only  a  right  of  recovery  ; 
but  the  provisions  applied  to  a  case  where  there  was  a  differ- 
ence of  opinion  between  the  parties  as  to  the  amount  of  loss 
or  damage  occasioned  by  the  fire.  As  to  the  binding  force 
of  stipulations  for  references  and  arbitrations  contained  in 
contracts,  see  the  following  cases:  Haggart  agt.  Morgan  (5 
N.  Y.,  422) ;  Benise  agt.  Paige  (1  Keyes,  87) ;  Hunt  agt.  Litch- 
field  (39  N.  Y.,  377) ;  Greeson  agt.  Keteltas  (17  N.  Y.,  49)  ; 
Gibbs  agt.  The  Con.  Ins.  Co.  (20  N.  Y.  Sup.  Ct.  [13  Hun}, 
611-14). 

Nor  was  the  action  prematurely  brought  because  com- 
menced before  the  expiration  of  sixty  days  from  the  furnish- 
ing of  the  proofs  of  loss.  The  proofs  were  furnished  April 
sixteenth  and  the  action  was  commenced  September  sixth, 
thereafter.  Thus  it  seems  that  more  than  sixty  days  have 
elapsed  after  the  proofs  were  furnished  before  the  action  was 
commenced.  The  paper  served  in  August  was  made  and 
served  to  verify  the  fact  that  the  original  proofs  were  author- 
ized and  sanctioned  by  the  assured ;  the  proofs  having  been 
made  out  and  verified  by  an  agent  of  the  latter.  This  paper 
added  nothing  to  the  proofs  previously  furnished  to  the  com- 
pany as  regards  the  property  destroyed,  its  ownership,  value, 
or  the  origin  of  the  fire.  The  proofs  of  loss  were  well  fur- 
nished April  sixteenth.  Besides,  this  question  was  not  in 
issue  on  the  pleadings. 

It  is  also  urged  that  no  proof  of  damages  was  given  at  the 
trial.  It  was  not  denied  that  the  property  covered  by  the 
policy  was  injured  or  destroyed  by  fire  April  first,  and  the 
defendants  put  in  evidence  the  proofs  of  loss,  also  the  agree- 
ment between  Lasher,  Sahler  &  Lounsbery,  in  which  papers 
the  value  of  the  property  destroyed  was  estimated  at  a  sum 
far  exceeding  the  amount  of  insurance  specified  in  the  policy. 
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This  evidence,  put  in  by  the  company,  was  at  least  prima 
fade  proof  of  damages  exceeding  the  amount  claimed,  and 
no  countervailing  proof  was  offered.  But  the  motion  for  a 
nonsuit  on  this  ground  was,  as  stated  in  the  case,  because  the 
plaintiff  had  not  proved  "  any  damages."  That  the  property 
insured  had  been  destroyed  by  fire  during  the  life  of  the 
policy  was  undisputed  —  indeed,  was  not  denied  in  the 
answer  —  so  this  stood  admitted  on  the  pleadings ;  some  dam- 
ages, therefore,  were  admitted,  and  it  was  not  consequently 
good  ground  of  nonsuit  that  the  plaintiff  had  not  proved 
"  any  damages."  The  objection  that  Mrs.  Lasher  was  improp- 
erly joined  as  plaintiff  in  the  action  was  properly  overruled. 
Independently  of  the  question  whether  this  objection  was  not 
waived  by  the  omission  to  raise  it  by  demurrer'  or  answer 
(Code,  sees.  144,  148),  the  complaint  and  proceedings  show 
that  Mrs.  Lasher  was  a  proper  party  to  the  action.  According 
to  the  complaint  she  was  certainly  a  proper  party,  if  not  a 
necessary  party,  for  the  contract  of  assurance  was  made  with 
her,  and  the  recovery  would  be  by  her  —  the  sum  recovered 
to  be  paid  to  the  other  plaintiffs  as  their  interests  might 
appear.  So,  too,  after  the  evidence  was  in,  the  action  was  still 
her  action,  the  other  plaintiffs  obtaining  their  rights  through 
her  recovery.  Mrs.  Lasher  and  the  other  plaintiffs  had  an 
interest  in  the  suit,  and  all  as  plaintiffs.  How  the  recovery 
was  to  be  divided  or  disposed  of  between  the  plaintiffs  was 
of  no  moment  to  the  defendant. 

The  action  was  maintainable  by  all  the  plaintiffs  jointly,  as 
they  were  all  interested  as  plaintiffs  in  the  prosecution  of  the 
action  upon  the  contract.  The  controlling  issues  in  the  case 
on  the  pleadings  related  to  matters  between  Mrs.  Lasher  and 
the  defendant,  and  went  directly  to  her  right  of  recovery ; 
and  a  failure  to  establish  a  right  of  action  in  her  would  defeat 
all  right  of  action  in  the  other  plaintiffs,  as  they  claimed 
through  or  under  her.  As  was  said  in  Grosvenor  agt.  The 
Alt.  Fire  Ins.  Co.  (17  N.  Y.,  391),  "  the  assured  must  sustain 
the  loss  for  which  the  insurers  were  liable  before  the  party 
VOL.  LVII  29 
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appointed  to  receive  the  money  would  have  a  right  to  claim 
it."  It  is  there  said  that  "  it  is  the  damage  sustained  by  the 
party  insured  and  not  by  the  party  appointed  to  receive  pay- 
ment that  is  recoverable  from  the  insurers  "  (See,  also,  Fink 
agt.  Hamp.  Ins.  Co.,  45  Barb.,  384 ;  Cone  agt.  The  Niagara 
Fire  Ins.  Co.,  60  N.  Y.,  619). 

It  is  not  necessary  here  to  consider  the  question  whether 
the  parties  named  as  payees  in  the  policy  might  not  alone 
maintain  the  action  in  cases  like  this  in  hand. 

The  question  is  whether  the  assured  and  his  appointed 
payees  may  not  join  in  the  action.  Certainly  all  of  them 
have  an  interest  in  the  recovery  claimed.  This  should  give 
the  right  of  action  to  them  jointly  in  case  they  so  elect  to 
join.  It  was  held  in  Cone's  case  (supra)  that  the  defendant 
could  make  no  inquiry  into  the  state  of  the  accounts  between 
the  assured  and  the  payees  appointed  in  the  policy.  As 
between  the  assured  and  her  appointed  payees,  the  latter 
could  have  from  the  recovery  only  to  the  extent  of  their 
interest. 

But  with  the  division  of  the  recovery  the  defendant  has  no 
concern.  The  issues  in  the  case  are  made  between  the  plain- 
tiffs on  the  one  side  and  the  defendant  on  the  other.  The 
motion  to  dismiss  the  complaint  as  to  Mrs.  Lasher  was  prop- 
erly denied.  The  above  suggestions,  as  well  as  the  authori- 
ties cited,  apply  to  and  sustain  the  ruling  on  the  motion  to 
dismiss  the  complaint  as  to  Sahler  &  Lounsbery.  The  motion 
was  properly  denied  as  to  them. 

"We  are  now  brought  to  the  formidable  difficulty  in  the 
way  of  a  recovery  in  the  action.  It  is  provided  in  the  policy 
that,  "  if  the  interest  of  the  assured  in  the  property,  whether 
as  owner,  trustee,  consignee,  factor,  agent,  mortgagee,  lessee 
or  otherwise,  be  not  truly  stated  in  this  policy,  then  this  policy 
shall  be  void,"  and  also  that  "  if  the  interest  of  assured  in  the 
property  be  any  other  (than  the  entire,  unconditional  and  sole 
ownership  of  the  property  for  the  use  and  benefit  of  the  said 
assured),  it  must  be  so  represented  to  the  company,  and  so 
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expressed  in  the  written  part  of  the  policy,  otherwise  the 
policy  shall  be  void." 

Now  the  interest  of  Mrs.  Lasher,  the  assured,  in  the  policy 
was  not  truly  stated  in  the  policy.  The  property  was  desig- 
nated in  the  policy  as  "  her  property ;"  yet  the  title  to  it  was 
in  Sahler  &  Lounsbery. 

Mrs.  Lasher  was  in  possession  of  the  property  under  a  con- 
tract with  Sahler  &  Lounsbery  for  its  purchase ;  but  it  was 
expressly  provided  in  the  contract  between  them  that  the 
title  should  not  pass  to  Mrs.  Lasher,  but  should  remain  and 
continue  in  Sahler  &  Lounsbery,  until  the  contract  price 
($19,286.35)  was  fully  paid,  and  it  appears  that  she  had  paid 
at  the  time  of  the  loss  about  $5,000  of  the  contract  price, 
leaving  then 'unpaid  of  the  same  about  $17,000. 

Thus  Mrs.  Lasher  had  but  an  equitable  interest  in  the 
property,  the  legal  title  being  in  Sahler  &  Lounsbery. 

By  the  terms  of  the  policy  her  interest  should  have  been  so 
stated  to  render  the  insurance  contract  valid. 

The  provision  is,  that  if  her  interest  in  the  property 
"  whether  as  owner,  trustee,  *  *  *  or  otherwise," 
should  not  be  "  truly  stated  "  in  the  policy,  then  that  it  should 
be  void. 

There  is  no  statement  in  the  policy  indicating  that  her 
interest  in  the  property  was  a  mere  equity  ;  and  that  the  legal 
title  thereto  was  in  another  or  others,  as  was  the  fact.  Her 
interest  was  not,  therefore,  "  truly  stated  "  in  the  policy.  This 
is  not  a  case  of  fraud  in  the  representation  of  the  title  of  the 
assured  to  the  property.  Had  it  been  so,  the  statement  in 
the  policy,  that  the  insurance  was  "  on  her  "  property,  would 
have  been  sufficient,  in  the  absence  of  all  fraud,  to  support  a 
recovery  on  her  equitable  title.  One  having  an  equitable 
title  to  property  has  an  insurable  interest  in  it,  and  in  the 
absence  of  fraud  or  of  an  express  warranty  as  to  title,  the 
property  would  be  well  described  in  a  policy  in  general  terms 
as  "  her  property."  Such  statement  of  title,  unless  made  the 
basis  of  contract  constituting  a  warranty,  would  be  treated  as 
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a  representation,  and  would  not  prejudice  the  rights  of  the 
assured,  unless  in  some  way  material  to  the  risk,  untrue  and 
not  made  in  good  faith  (Owens  agt.  Holl.  Pur.  Ins.  Co.,  56 
W.  Y.,  565  ;  Dolen  agt.  The  Farmers'  Joint  Stock  Ins.  Co., 
5  Lams.,  275). 

But  this  is  a  case  of  express  contract  between  the  assured 
and  the  insurer  declaring  in  what  case  the  policy  should  be 
inoperative  and  void. 

The  parties  stipulated  for  themselves,  and  the  stipulation 
not  being  unlawful,  bound  them  to  its  terms ;  they  agreed 
that  in  case  the  interest  of  the  assured  in  the  property  should 
not  be  "  truly  stated  "  in  the  policy,  then  that  the  contract  of 
insurance  should  be  void.  The  provision  was  a  lawful  one 
and  was  binding.  The  interest  of  the  assured  was  not  truly 
stated  in  the  policy,  hence  it  was  void  by  the  expressed  stipu- 
lation of  the  parties  to  it. 

The  learned  judge  found  that  Fredenburgh  was  the  author- 
ized agent  of  the  company  to  deliver  the  policy  and  collect 
the  premium,  and  that  he  knew  the  real  interest  of  the 
several  parties  plaintiffs  in  the  insured  property.  If  the  facts 
were  well  found  it  might  be  maintained  that  there  was  a 
waiver  of  the  condition  contained  in  the  policy  above  con- 
sidered, in  which  case  the  recovery  could  be  upheld  ( Van 
Schoick  agt.  Niag.  Fire  Ins.,  Co.,  68  N.  Y.,  434 ;  Hodine 
agt.  Exch.  Fire  Ins.  Co.,  51  N.  Y.,  11T ;  Davis  agt.  The 
Lamar  Ins.  Co.,  MS.  opinion,  3d  Dep.,  May  Term,  1879). 

But  there  is  no  proof  that  Fredenburg  was  informed  or 
had  knowledge  of  the  true  state  of  the  title  to  the  property 
when  the  insurance  was  affected  and  the  policy  delivered. 
That  he  had  before  procured  insurances  upon  the  property 
did  not  prove  knowledge  in  him  of  the  true  state  of  the  title 
when  this  policy  was  issued.  Nor  did  the  policy  itself  wherein 
payees  were  appointed  to  receive  the  money  in  case  of  loss  or 
damage,  as  their  interest  might  appear,  show  knowledge  in 
the  agent  or  company  of  the  true  condition  of  Mrs.  Lasher's 
title  to  the  property  ;  such  statement  or  provision  in  the  policy 
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would  not  of  itself  operate  as  a  waiver  of  the  conditions  or 
estop  the  company  from  insisting  on  its  breach  as  a  bar  to  the 
recovery  therein  ((rrosvenor  agt.  The  At.  Ins.  Co.,  17  JV". 
Y,  391 ;  Bidwell  agt.  North  Ins.,  Co.,  19  N.  Y.,  179 ; 
Ripley%$>.  ^Etnalns.  Co.,  30  N.  Y.,  136  ;  Noyes  agt.  Hartf. 
Ins.  Co.,  54  N.  Y.,  668 ;  Van  Schoick  agt.  Niag.  F.  Ins. 
Co.,  68  N.  Y.,  434 ;  Pitney  agt.  Glen's  Falls  Ins.  Co.,  65 
N.  Y.,  6). 

There  was  no  express  waiver  in  the  policy,  nor  were  any 
facts  proved  outside  the  policy  on  which  to  found  either  a 
waiver  or  an  estoppel.  The  agreement  of  the  parties,  there- 
fore, that  the  policy  should  be  void  in  case  the  interest  of  the 
assured  in  the  policy  should  not  be  truly  stated  therein 
remained  in  full  force  and  vigor. 

The  judgment  must  be  reversed. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  the 
event. 


SUPEKIOK  COURT  OF  THE  CITY  OF  NEW  YOEK. 

MAGDELENA  RENNEE  agt.  JACOB  MUXLER  and  others. 

Naturalization  of  alien  females  by  marriage  —  Immediate  inheritance  of  citi- 
zen representatives  of  deceased  alien  sister  by  passing  living  alien  mother  — 
Alienage  of  living  ancestor,  through  whom  a  citizen  claims,  bars  the  irilwrit- 
ance  —  Injunction  in  ejectment. 

Proceedings  by  "office  found"  are  abolished  and  ejectment  is  provided  by 
the  Code  as  the  first  remedy. 

At  common  law  and  in  this  state,  except  where  the  statute  prohibits,  an 
alien  can  take  an  estate  in  fee,  by  purchase,  and  hold  it  against  all  par- 
ties except  the  state.  But  he  cannot  take  by  inheritance  nor  transmit 
by  descent. 

An  alien  female  who  comes  to  the  United  States  a  minor  and  who,  before 
attaining  full  age,  marries  an  alien,  by  the  mere  fact  of  marriage  becomes, 
upon  the  subsequent  admission  of  the  husband  to  citizenship,  at  once  a 
citizen  without  any  declaration  on  her  part  of  her  intention  to  become 
such,  or  a  previous  five  years'  residence  or  the  judgment  of  any  court. 
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Under  section  22  of  chapter  2  of  part  2  of  the  Revised  Statutes,  notwith- 
standing the  deceased  mother,  through  whom  the  estate  is  claimed,  was 
an  alien,  the  inheritance,  to  one  otherwise  capable  of  taking,  is  not 
barred. 

Collateral  descent  from  brother  to  the  representatives  of  a  deceased  sister, 
the  alien  mother  surviving,  is  immediate.  Such  alien  mother  cannot 
impede  the  descent;  the  pedigree  is  deduced  from  the  brother  last  seized 
by  passing  by  or  leaving  out  the  alien  mother,  she  not  being  a  medium 
Jiereditas. 

Children  of  a  surviving  alien  sister,  though  citizens,  are  barred,  section 
22  of  chapter  2,  part  2  of  ihe  Revised  Statutes,  applying  only  to  the 
case  of  deceased  ancestors. 

Qu®re,  as  to  the  effect  of  the  treaty  of  1844,  between  the  United  States 
and  the  kingdom  of  Wurtemberg,  relative  to  the  rights  of  alien  next 
of  kin. 

Where  there  is  danger  that  the  rents  and  profits  of  real  estate  will  be 
removed  out  of  the  jurisdiction  of  the  court  in  derogation  of  the  rights 
of  the  heir,  the  court  will  enjoin  such  removal. 

At  Special  Term,  February,  18Y9. 

EJECTMENT.     Motion  for  injunction. 

The  facts  are  sufficiently  stated  in  the  opinion. 

FKEEDMAN,  J.  —  This  is  a  motion  for  an  injunction  to 
restrain  the  defendant  Miiller  from  paying  over  rents  of  real 
estate,  situate  in  the  city  of  New  York,  to  the  alien  next  of 
kin  of  Karl  Hafner,  deceased. 

The  action  is  to  recover  possession  and  the  rents  and 
profits  of  the  property  in  question,  from  Jacob  Miiller,  and 
his  tenants  in  possession  under  him,  and  plaintiff 's  right  to 
possession  is  founded  upon  the  allegation  that  she  is  the  sole 
heir  of  the  deceased  capable  of  taking  the  inheritance. 

Karl  Hafner  died  seized  of  the  fee  of  the  property  in 
question  and  intestate,  on  the  19th  day  of  January,  1874:. 
At  the  time  of  his  death  he  was  a  citizen  of  the  United  States, 
and  an  actual  resident  of  the  city  and  county  and  state  of 
New  York.  At  the  same  time  the  following  of  his  blood 
relatives  were  residents  of  the  United  States,  viz. : 

1.  The  plaintiff,  Magdalena  Kenner,  a  niece,  the  daughter 
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and  legitimate  child  of  his  sister,  Caroline  Sinn,  who  had 
died  July  5,  1855,  leaving  her  surviving  no  other  child,  who, 
at  the  time  of  Karl  Hafner's  death,  was  a  citizen  of  the 
United  States. 

2.  Christine  Miiller,  another  niece,  wife  of  the  defendant, 
Jacob  Miiller,  and  the  daughter  and  legitimate  child  of  his 
sister,  Christine  Rosine  Wieland,  who  then  was  still  alive,  and 
a  resident  of  the  kingdom  of  Wurtemberg. 

3.  Michael  Wieland,  a  nephew,  who  is  a  brother  of  Mrs. 
Miiller,  and  the   son   of    Hafner's   sister,    Christine   Rosine 
Wieland ;  and, 

4.  Another  nephew,  the  son  of  a  deceased  brother,  which 
nephew  had  come  to  the  United  States  in  the  autumn  of  1873. 

The  three  first  named  resided  in  the  state  of  New  York, 
and  the  fourth  in  Pennsylvania. 

Karl  Haffner  also  left  him  surviving  a  mother  (since 
deceased),  two  sisters,  one  brother,  two  nephews  and  five 
nieces,  natives  and  residents  of  the  kingdom  of  Wurtemberg, 
none  of  whom  had  ever  been  in  this  country,  and  all  of 
whom  were  aliens. 

Upon  the  argument,  both  sides  agreed  that  Hafner's  title 
descended,  at  the  moment  of  his  death,  upon  some  one  or 
more  of  his  heirs  at  law,  or,  in  default  of  heirs,  escheated  to 
the  state  under  the  statute.  It  could  not  remain  in  abeyance, 
but  had  to  go  somewhere.  If  there  was  no  one  ready  and 
capable  of  taking  it,  it  escheated.  If,  at  the  moment  referred 
to,  there  was  but  one  heir  capable  of  taking,  the  title  vested 
in  him  or  her  absolutely  and  exclusively,  and  no  subsequent 
act  of  the  legislature  could  divest  it. 

The  parties  differ  widely,  however,  upon  the  question  of 
the  citizenship  of  some,  arid  the  rights,  as  conceded  aliens,  of 
others,  of  Hafner's  next  of  kin,  and  the  questions  involved 
in  those  conflicting  claims,  are  of  such  great  importance  as  to 
justify  a  somewhat  extended  discussion. 

The  rule  of  the  common  law,  as  to  the  rights  of  aliens,  as 
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stated  by  lord  COKE,  and  as  recognized  in  this  state,  except  so 
far  as  it  has  been  changed  or  modified  by  statute,  is : 

"  That  an  alien  may  purchase  lands,  tenements  or  heredita- 
ments, to  himself  and  his  heirs,  and,  although  he  can  have 
no  heirs,  yet  he  has  capacity  to  take  a  fee  simple,  but  not  to 
hold  it.  For,  upon  office  found,  the  king  shall  have  it,  by  his 
prerogative,  of  whomsoever  the  land  is  holden.  And  so  it  is, 
if  the  alien  doth  purchase  land  and  die,  the  law  doth  cast  the 
freehold  and  the  inheritance  upon  the  king.  If  an  alien 
purchase  any  estate  of  freehold  in  houses,  lands,  tenements 
or  hereditaments,  the  king,  upon  office  found,  shall  have 
them"(O>.  Litt.,  26.). 

In  New  York,  proceedings  by  office  found,  which  were 
formerly  authorized  by  statute  (2  R.  S.,  p,  586),  are  abolished, 
and  ejectment  is  provided  as  the  first  remedy  (Code,  sec.  428). 

At  common  law,  therefore,  and  where  no  prohibitory  stat- 
ute is  in  the  way,  an  alien  can  take  an  estate  in  fee,  by  pur- 
chase or  devise,  and  can  hold  it  against  all  parties,  except  the 
state.  But  he  cannot  take  by  inheritance,  nor  transmit  by 
descent  (Mooers  agt.  White,  6  Johns.  Ch.  R.,  365 ;  Fairfax's 
Devisee  agt.  Hunter's  Lessee,  7  Cranch.,  603  ;  The  People  agt. 
Conklin,  2  Hill,  67  ;  Wadsworth  agt.  Wadsworth,  12  N.  Y., 
376 ;  Munro  agt.  Merchant,  28  N.  Y.,  9). 

In  New  York  the  acquisition,  tenure,  alienation  and  descent 
of  real  property,  are  regulated  by  statute.  The  people  of 
the  state,  in  their  right  of  sovereignty,  are  deemed  to  possess 
the  original  and  ultimate  property  in  and  to  all  lands  within 
the  jurisdiction  of  the  state  ;  and  all  lands  the  title  to  which 
fails  from  a  defect  of  heirs,  revert  or  escheat  to  the  people 
(1  Rev.  St.,  718). 

All  lands  within  the  state  are  declared  to  be  allodial,  so 
that,  subject  only  to  the  liability  to  escheat,  the  entire  and 
absolute  property  is  vested  in  the  owners  according  to  the 
nature  of  their  respective  estates ;  and  all  feudal  tenures  of 
every  description,  with  all  their  incidents,  are  abolished 
(Id.,  sec.  3). 
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Every  person  capable  of  holding  lands  (except  idiots,  per- 
sons of  unsound  mind  and  infants),  seized  of,  or  entitled  to, 
any  estate  or  interest  in  lands,  may  alien  such  estate  or  interest 
at  his  pleasure,  with  the  effect,  and  subject  to  the  restrictions 
and  regulations  provided  by  law  (1  Rev.  St.,  719,  sec.  10). 

But  the  capacity  to  hold  lands,  and  of  taking  the  same  by 
descent,  devise  or  purchase,  was  originally  confined  to  citizens 
of  the  United  States  (Id.,  sec.  8). 

The  chapter  relative  to  the  title  of  real  property  by  descent, 
contains  a  series  of  canons  specifically  regulating  the  descent. 
It  also  prescribes  that  in  all  cases  not  expressly  provided  for, 
the  inheritance  shall  descend  according  to  the  course  of  the 
common  law  (1  Rev.  St.,  753,  sec.  16). 

It  was  also  enacted,  at  an  early  day,  that  any  alien  who  had 
or  might  come  into  the  United  States,  upon  making  and  filing 
with  the  secretary  of  state  a  deposition  or  affirmation  in 
writing,  that  he  is  resident  in  the  state,  and  intends  always  to 
reside  in  the  United  States,  and  to  become  a  citizen  thereof 
as  soon  as  he  can  be  naturalized,  and  that  he  has  taken  such 
incipient  measures  as  the  laws  of  the  United  States  require  to 
enable  him  to  obtain  naturalization,  could  take  and  hold  real 
estate  of  any  kind,  to  himself,  his  heirs  and  assigns  forever, 
and  might,  during  six  years  thereafter,  sell,  assign,  mortgage, 
devise  and  dispose  of  the  same,  in  any  manner,  as  he  might  or 
could  do,  if  he  were  a  native  citizen,  but  should  have  no 
power  to  lease  or  demise  until  he  should  become  naturalized 
(I  Rev.  St.,  720,  sees.  15,  16). 

It  was  further  provided  that  if  any  such  alien  should  die 
within  the  six  years,  intestate,  his  estate  should  descend  to  his 
heirs,  if  he  have  any,  who  are  inhabitants  of  the  United 
States,  in  the  same  manner  as  though  he  died  a  citizen  of  the 
state  (1  Rev.  St.,  720,  sec.  18). 

After  the  six  years  the  alien  lost  all  the  privileges  so 
secured,  except  the  right  to  hold  the  estate,  unless  he  became 
naturalized  according  to  the  provisions  of  the  laws  of  the 
United  States. 

VOL.  LVII  30 


284  NEW  YORK  PRACTICE  REPORTS. 

Renner  agt.  Miiller. 

The  same  statute,  also,  provided  that  any  such  alien  should 
not  be  capable  of  taking  or  holding  any  lands  or  real  estate 
which  might  have  descended,  or  been  devised  or  conveyed  to 
him  previously  to  his  having  become  such  resident,  and  made 
such  deposition  or  affirmation  as  aforesaid  (Sec.  17). 

It  has  been  a  subject  of  dispute  whether  this  seventeenth 
section  extended  to  aliens,  who  had  not  complied  with  the 
provisions  of  the  sections  immediately  preceding,  and  thus 
changed  the  common  law  rule,  or  whether  it  was  limited  to 
aliens  who  had  complied  with  the  provisions  ;  in  other  words, 
whether  it  was  intended  to  prevent  aliens  from  taking  real 
estate,  except  upon  a  fulfillment  of  the  requirements  of  the 
statutes,  or  only  intended  to  prevent  such  aliens  as  did  comply, 
from  holding  lands  before  purchased  as  against  the  claim  of 
the  state. 

It  has  been  decided  in  the  case  of  Wright  agt.  Saddler  (20 
N.  JT.,  320),  that  that  section  did  not  impair  the  common  law 
rule,  but  merely  prevented  those  who  should  place  themselves 
within  the  statute,  from  holding  such  lands  as  they  had  before 
purchased,  as  against  the  state. 

By  subsequent  enabling  acts,  viz.  :  Chapter  171  of  the 
Laws  of  1830 ;  chapter  87  of  the  Laws  of  1843  ;  chapter  115 
of  the  Laws  of  1845  ;  chapter  576  of  the  Laws  of  1857;  the 
capacity  of  resident  aliens  to  hold  and  convey  real  estate  was 
still  further  extended.  Time  and  space  do  not  permit  any 
extended  reference  to  them. 

A  passing  notice  should  be  taken,  however,  of  the  act  of 
1845,  as  the  most  important  of  them.  By  that  act  a  resident 
alien  was  not  only  empowered  to  take  by  purchase  or  devise, 
upon  making  and  filing  the  deposition  or  affirmation  required 
by  the  former  statutes,  but  it  was  also  expressly  provided  that, 
upon  making  and  filing  such  deposition  or  affirmation,  he 
might  hold  all  real  estate  previously  granted,  conveyed  or 
devised  to  him  in  the  same  manner  and  with  the  like  effect 
as  if  he  at  the  time  of  such  grant,  conveyance  or  devise,  had 
been  a  citizen  of  the  United  States.  Provision  was  also  made 
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for  the  right  of  dower  of  the  wives,  and  the  rights  of  the 
grantees  and  devisees  of  alien  residents  of  this  state.  By  the 
fourth  section  even  alien  heirs  of  resident  aliens  were  made 
capable  in  certain  cases  and  upon  compliance  with  certain 
conditions  to  take  and  hold  by  descent. 

The  section  last  referred  to  has  been  amended  by  chapter 
261  of  Laws  1874  and  chapter  38  of  Laws  1875,  so  as  to 
enable  aliens  to  take  lands  by  descent  from  naturalized  or 
native  citizens  as  well  as  from  resident  aliens.  But  as  these 
amendments  were  made  after  Hafner's  death,  and  consequently 
after  the  rights  of  all  parties  had  become  fixed,  they  may  be 
at  once  dismissed.  For  the  same  reason  chapter  111  of  Laws 
of  1877,  which  seems  to  be  an  amplification  of  chapter  336 
of  Laws  1875  and  of  chapter  513  of  Laws  1868,  need  not 
be  considered.  The  three  last  named  statutes  simply  relate 
to  the  confirmation  of  the  title  of  citizens  which  may  be 
questioned  by  reason  of  the  alienage  of  former  owners. 

At  the  time  of  Hafner's  death,  therefore,  the  law  was  that 
none  but  a  citizen  could  inherit  a  fee  by  descent  from  a  citi- 
zen ancestor.  To  this  extent  the  common  law,  which  upon 
this  point  rests  upon  the  policy  of  the  feudal  law,  still  pre- 
vailed notwithstanding  the  abolition  of  all  feudal  tenures. 

I  now  proceed  to  consider  the  objections  which  have  been 
urged  against  plaintiff's  claim,  and  especially  against  her  stand- 
ing in  court. 

I.  The  first  objection  is,  that,  at  the  time  of  Hafner's  death, 
the  plaintiff  was  an  alien. 

It  appears  that  she  was  born  in  the  kingdom  of  "Wurtern- 
berg  on  the  20th  of  September,  1853  ;  that  her  parents 
never  resided  in,  and  never  were,  citizens  of  the  United 
States  ;  that  she  came  to  the  United  States  in  1869  ;  that, 
consequently,  at  the  time  of  Hafner's  death,  she  had  not 
resided  five  years  within  the  United  States,  nor  had  she 
arrived  at  the  age  of  twenty-one ;  and  that  she  had  not,  at 
that  time,  declared  her  intention  to  become  a  citizen,  nor  had 
she  been  admitted  to  citizenship  by  the  judgment  of  any  court. 
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If  these  were  all  the  facts,  the  charge  of  alienism  would 
be  well  founded,  and  plaintiff  would  have  no  standing  in 
court,  for  none  of  the  statutes,  in  force  at  the  time  of  Haf- 
ner's  death,  and  above  referred  to,  is  of  any  avail  to  the 
plaintiff ,  for  the  reason  that  Hafner  did  not  die  as  a  resident 
alien,  but  as  a  citizen,  and  the  plaintiff  had,  at  the  time 
of  his  death,  neither  filed  the  deposition  or  affirmation 
required  by  the  laws  of  New  York,  nor  declared  her  intention 
to  become  a  citizen  of  the  United  States  pursuant  to  the  acts 
of  congress.  Even  if  the  premises  in  question  had  been 
devised  to  her  by  will,  she  could  not,  upon  the  facts  and  the 
law  so  far  considered,  have  taken  them,  for  the  statute  relating 
to  wills  and  the  distribution  of  estates  provides  that  "  every 
devise  of  any  interest  in  real  property  to  a  person  who,  at  the 
time  of  the  death  of  the  testator,  shall  be  an  alien,  not  author- 
ized by  statute  to  hold  real  estate,  shall  be  void.  The  interest 
so  devised  shall  descend  to  the  heirs  of  the  testator ;  if  there 
be  no  such  heirs  competent  to  take,  it  shall  pass  under  his  will 
to  the  residuary  devisees  therein  named,  if  any  there  be,  com- 
petent to  take  such  interest "  (2  Rev.  St.,  56,  sec.  4). 

Moreover  it  is  well  settled  that  a  statute  which  merely 
authorizes  an  alien  to  take  and  hold  real  estate  by  purchase  or 
devise,  does  not  change  the  general  law  of  descent. 

According  to  the  common  law  of  this  country  it  is  not 
enough  that  a  person  is  in  the  order  of  succession  prescribed 
by  statute,  as  required  to  take  lands  by  descent,  upon  the  death 
of  the  owner  thereof  intestate.  He  must  also  be  a  citizen  of 
the  United  States  at  the  time  of  the  death  of  the  intestate. 
He  cannot  qualify  himself  to  inherit  by  becoming  a  citizen 
afterward.  This  disqualification  does  not  rest  upon  a  lack 
of  inheritable  blood,  though  that  expression  frequently  occurs 
in  the  books,  but,  as  shown  by  Mr.  Bingham  on  Descents, 
upon  a  lack  of  right  to  inherit  for  the  reason  that  the  alien  is 
not  a  citizen  or  a  subject  of  the  government  where  the  land 
lies.  The  inheritance  itself  is  made  up  of  a  right  to  the  pos- 
session and  use  of  certain  land,  which  right  is  derived  from  a 
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grant  or  contract  of  the  state.  Hence,  where  by  the  law  of 
the  state,  a  person  who  is  not  a  citizen,  cannot  be  a  party  to 
such  a  grant  or  contract,  he  fails  to  inherit  merely  from  lack 
of  legal  capacity  to  become  a  party  to  such  grant  or  contract. 
And  at  common  law  the  citizen  encounters  the  same  difficulty 
when  he  finds  that  his  right  of  succession  must  corne  from 
the  intestate,  not  directly  or  immediately,  but  indirectly  and 
mediately  through  some  alien  relative  deceased  before  the  intes- 
tate. In  the  latter  case  the  difficulty  has  been  removed  by 
statute  ;  in  the  former  the  disqualification  still  exists. 

It  is  claimed,  however,  on  the  part  of  the  plaintiff,  that  by 
virtue  of  her  marriage  with  Michael  Renner  she  became  a  citi- 
zen of  the  United  States  by  force  of  the  second  section  of  the 
act  of  congress,  passed  February  10,  1855. 

Michael  Renner  came  to  the  United  States  in  1865  and  has 
ever  since  that  time  resided  here.  On  June  4,  1871,  at  the 
city  of  New  York,  he  and  the  plaintiff  were  married,  and  on 
October  10,  1873,  he  was,  on  his  application,  duly  naturalized 
and  admitted  to  citizenship. 

The  acts  of  congress,  relative  to  the  naturalization  of  aliens 
require,  among  other  things,  as  conditions  precedent  to  admis- 
sion, an  application  in  a  certain  prescribed  manner  and 
proof  of  a  residence  of  five  years  within  the  United  States. 
Even  minors,  on  arriving  at  the  age  of  twenty-one,  must,  as  a 
general  rule,  comply  with  these  conditions  before  they  can 
become  citizens.  This  is  the  general  policy  of  the  law.  Prior 
to  1855  exceptions  were  made  in  favor  of : 

1.  Resident  children  of  persons   duly  naturalized,   being 
under  the  age  of  twenty-one  years  at  the  time  of  the  naturali- 
zation of  their  parents. 

2.  Children  of  certain  citizens,  though  born  out  of  the  lim- 
its and  jurisdiction  of  the  United  States ;  and, 

3.  The  widow  and  children   of   aliens  dying  during  the 
interval  between  their  application  and  actual  naturalization. 

The  persons  falling  within  either  of  the  first  two  classes, 
are  considered  citizens  of  the  United  States  without  a  formal 
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application  for  admission,  and  those  falling  within  the  third 
class  upon  taking  the  oaths  prescribed  by  law. 

By  the  second  section  of  the  act  of  1855  it  was  provided  : 

"Any  woman  who  might  lawfully  be  naturalized  under  the 
existing  laws,  married,  or  who  shall  be  married,  to  a  citizen  of 
the  United  States,  shall  be  deemed  and  taken  to  be  a  citizen." 

It  was  held  by  the  court  of  appeals  in  Burton  agt.  Burton 
(1  Keyes,  373),  that  the  words  "who  might  lawfully  be 
naturalized  under  the  existing  laws,"  were  only  a  limitation 
of  the  application  of  the  section  to  a  class  of  persons,  viz. : 
to  white  women,  and  hence  it  was  determined  that  an  alien 
woman  who  had  married  a  citizen,  but  who  had  never  been  in 
the  United  States,  became,  by  the  act  of  marriage,  a  citizen, 
and  that  such  act  stood  in  the  place  of  all  the  requirements 
demanded  by  the  naturalization  laws. 

The  defendants  insist  that  the  plaintiff  does  not  come  within 
this  decision,  because  at  the  time  of  her  marriage  with 
Michael  Renner,  the  latter  was  not  a  citizen,  though  he 
became  such  afterwards.  This  precise  point  came  up  in 
Kelly  agt.  Owen  (7  Watt.,  496),  in  which  case  the  supreme 
court  of  the  United  States,  approving  the  doctrine  of  Burton 
agt.  Burton,  held  as  follows : 

"As  we  construe  this  act,  it  confers  the  privileges  of 
citizenship  upon  women  married  to  citizens  of  the  United 
States,  if  they  are  of  the  class  of  persons  for  whose  naturali- 
zation the  previous  acts  of  congress  provide.  The  terms 
'married,'  or  'who  shall  be  married,'  do  not  refer,  in  our 
judgment,  to  the  time  when  the  ceremony  of  marriage  is  cele- 
brated, but  to  a  state  of  marriage.  They  mean  that  whenever 
a  woman  who  under  previous  acts  might  be  naturalized,  is  in 
a  state  of  marriage  to  a  citizen,  whether  his  citizenship  existed 
at  the  passage  of  the  act  or  subsequently,  or  before  or  after 
the  marriage,  she  becomes,  by  that  fact,  a  citizen  also.  His 
citizenship,  whenever  it  exists,  confers,  under  the  act,  citizen- 
ship upon  her.  The  construction  which  would  restrict  the 
act  to  women  whose  husbands,  at  the  time  of  marriage,  are 
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citizens,  would  exclude  far  the  greater  number,  for  whose  bene- 
fit, as  we  think,  the  act  was  intended.  Its  object,  in  our  opinion, 
was  to  allow  her  citizenship  to  follow  that  of  her  husband, 
without  the  necessity  of  any  application  for  naturalization  on 
her  part ;  and,  if  this  was  the  object,  there  is  no  reason  for 
the  restriction  suggested.  The  terms,  "  who  might  lawfully 
under  the  existing  laws,"  only  limit  the  application  of  the 
law  to  free  white  women  *." 

The  defendants  also  contend  that  the  plaintiff  does  not  come 
within  the  decision  of  either  of  the  two  foregoing  cases, 
because  on  the  day  of  Hafner's  death  she  was  not  twenty-one 
years  of  age,  and  for  that  reason  could  not,  on  that  day,  have 
been  naturalized  under  the  laws  existing  prior  to  the  act 
of  1855.  This  objection  has  no  greater  force,  if  as  much, 
than  the  objections  urged  against  Mrs.  Burton.  The 
plaintiff  was  no  more  incapacitated  on  that  account,  than 
Mrs.  Burton  was  by  reason  of  n  on -residence.  Indeed  she 
was  not  so  much,  for,  if  necessary,  she  could  confessedly 
have  become  naturalized  under  the  naturalization  acts  within 
a  few  months  after  Hafner's  death,  while  Mrs.  Burton  could 
not  for  five  years  after  her  husband's  death.  Age  of  twenty- 
one  years,  under  the  then  existing  laws,  was  simply  one  of 
the  qualifications  necessary  for  an  applicant  to  have,  just  as 
it  was  necessary  for  him  to  show  a  five  years'  residence.  The 
plaintiff  comes  clearly  within  the  reasoning,  if  not  the  letter, 
of  the  two  decisions.  The  statute  says,  "  any  woman,"  and 
not  "  any  woman  of  twenty-one  years  of  age."  There  is  no 
more  reason,  in  considering  the  general  policy  of  the  natural- 
ization laws,  why,  in  case  of  marriage  with  a  citizen,  the 
requirement  of  twenty-one  years  of  age  should  not  be  dis- 
pensed with,  than  the  requirement  of  a  five  year's  previous 
residence.  They  are  both  made  requirements  for  the  pur- 
pose of  furnishing  evidence  of  fitness  to  undertake  the 
duties  and  responsibilities  of  citizenship,  and  one  is  no  more 
important  or  necessary  than  the  other.  The  fact  of  mar- 
riage furnishes  evidence  of  such  fitness,  and  the  law  says  that 
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a  woman  who  is  capable  of  lawfully  entering  into  the  mar- 
riage relation,  and  does  so,  marrying  a  citizen,  is  fitted  to 
become,  and,  ipso  facto,  becomes  a  citizen.  The  duties  are 
no  more  onerous  upon  her  than  upon  a  native  female  of  the 
same  age,  and  she  is  still  under  the  same  disabilities.  Her 
naturalization  simply  removes  the  disability  resting  upon 
alienism,  and  throws  around  her  the  protection  of  the  nation. 
The  propriety  of  this  may  be  urged  as  a  cogent  reason  in 
support  of  such  a  construction  to  the  act  as  will  give  to  the 
wife  of  the  citizen  the  same  protection  as  it  gives  to  him  and 
to  their  children.  She  has  linked  her  destiny  with  the 
country  by  the  strongest  of  ties.  Citizenship  does  not 
depend  upon  age.  To  be  qualified  as  a  voter,  a  citizen  must 
be  of  the  age  of  twenty-one  years,  and  upwards.  On  the 
other  hand,  infants  may  be  citizens  by  birth. 

I  repeat,  therefore,  that  there  is  nothing  in  the  general 
policy  of  the  naturalization  laws  which  requires  such  a  con- 
struction of  the  act  of  1855  as  will  exclude  the  wife  of  a 
citizen  from  citizenship,  either,  because  at  the  time  of  the 
marriage  she  was  an  alien,  or  because  her  husband  was  an 
alien,  if  he  subsequently  became  a  citizen,  or  because  she 
had  not  resided  five  years  within  the  United  States,  or  was 
under  twenty-one  years  of  age. 

All  that  is  necessary  is  a  valid  marriage  with  a  citizen,  or 
one  who  subsequently  becomes  such,  and  that  presupposes 
lawful  capacity  to  contract  it.  At  common  law  the  age  of 
legal  consent  is  fourteen  in  males  and  twelve  in  females,  and 
this  rule  is  still  in  force  in  New  York. 

II.  Defendants'  second  objection  to  plaintiff's  claim  is,  that, 
even  if  at  the  time  of  Hafner's  death  the  plaintiff  was  a  citi- 
zen, she  was  incapable  of  inheriting  for  the  reason  that  her 
mother,  a  sister  of  the  intestate,  through  whom  she  must  trace 
her  descent,  was  an  alien.  That  the  latter  always  was,  and  in 
July,  1855,  died,  an  alien,  is  conceded. 

The  objection  is  obviated,  however,  by  section  22  of  chap- 
ter 2  of  part  2  of  the  Revised  Statutes,  which  provides  that 
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no  person  capable  of  inheriting  under  the  provisions  of  the 
said  chapter,  shall  be  precluded  from  such  inheritance  by 
reason  of  the  alienism  of  any  ancestor  of  such  person  (  1  Rev. 
St.,  p.  754,  «ec.  22). 

This  section  is  a  modification  of  the  common  law  rule  that 
no  person  can  inherit  who  is  compelled  to  trace  his  title 
through  an  alien  ancestor,  and  it  removes  the  incapacity  which, 
but  for  its  existence,  would  attach  to  the  plaintiff. 

The  word  "ancestor,"  as  used  in  this  statute,  has  been  made 
the  subject  of  much  discussion  whether  it  should  be  con- 
strued to  mean  lineal  ancestors  only,  or  whether  collateral 
ancestors  were  also  intended,  and  it  was  finally  held  to  embrace 
both  lineal  and  collateral  ancestors.  They  are  ancestors  of 
the  estate,  not  of  the  blood  (McCarthy  agt.  Marsh,  5  jV.  I7"., 
263). 

III.  Defendants'  third  objection  to  plaintiffs  claim  is,  that 
the  fact  that  the  mother  of  Karl  Hafner,  at  the  time  of  his 
death,  was  alive  and  an  alien,  impeded  the  descent  to  plain- 
tiff's mother,  and  that  the  plaintiff  has  no  better  claim  than 
her  mother  would  have  had,  if  she  had  been  alive  and  capable 
of  inheriting  at  that  time.  It  must  be  conceded  that  under 
the  canons  of  the  statute  of  descents  the  plaintiff,  as  a  citizen, 
can  only  succeed,  if  at  all,  as  the  representative  of  her  deceased 
mother,  and  that  in  this  aspect  of  the  case  she  must  claim 
through  her  mother.  But  this  she  can  do  successfully. 

It  was  held  in  Jackson  agt.  Green  (7  Wend.,  333),  that, 
at  common  law,  one  brother  could  inherit  of  another,  though 
the  father  was  an  alien.  And  it  is  said  :  "  Collateral  descent 
from  brother  to  brother  is  immediate,  taking  no  notice  of  the 
father,  but  from  uncle  to  nephew,  or  nephew  to  uncle,  the 
descent  is  mediate,  the  father  being  the  medium  through 
which  the  descent  must  pass.  Hence  one  brother  may  inherit 
from  another,  though  the  father  be  an  alien,  or  attainted ;  but 
a  grandson  cannot  inherit  from  his  grandfather,  the  father 
having  died  in  the  life  of  the  grandfather,  provided  the  father 
was  an  alien,  or  attainted ;  but  the  land  shall  escheat." 
VOL.  LVII  31 
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It  has  become  a  maxim  of  the  law  that,  as  between  brothers, 
a  father,  although  a  medium  sanguinis,  is  not  a  medium  hered- 
itatis  (Parish  agt.  Ward,  28  Barb.,  328). 

It  has  also  been  decided,  that  the  rule  which  enables  brothers, 
sons  of  an  alien  father,  to  inherit  of  each  other,  because  the 
descent  between  them  is  immediate,  applies,  also,  between 
one  of  the  brothers  and  the  representative  of  the  other,  and 
also  between  the  representatives  of  both  of  them  (McGregor 
agt,.  Comstock,  3  N~.  Y.,  408;  McCarthy  agt.  Marsh,,  5 
N.  Y.,  274;  Smith  agt.  Mulligan,  11  Abb.  [_N.  &],  438). 

Under  the  laws  of  New  York  sisters  stand  upon  the 
same  footing  as  brothers,  and  hence  the  descent  is  also  imme- 
diate between  brothers  and  sisters.  This  being  so,  it  follows 
that  if  an  alien  father  cannot  impede  the  descent  between 
them,  or  their  representatives,  the  same  rule,  as  between  them, 
must  apply  in  the  case  of  an  alien  mother.  The  fact,  there- 
fore, that  at  the  time  of  Hafuer's  death  his  mother  was  alive 
and  an  alien,  can  constitute  no  obstacle  to  inheritance  between 
such  of  Hafner's  brothers  and  sisters,  or  their  representatives, 
as  are  otherwise  capable  and  entitled  to  inherit. 

The  rule  laid  down  by  chancellor  KENT,  that  "  if  a  citizen 
dies  and  his  next  heir  be  an  alien  who  cannot  take,  the  alien 
cannot  interrupt  the  descent  to  others,  and  the  inheritance 
descends  to  the  next  of  kin  who  is  competent  to  take,  in  like 
manner,  as  if  no  such  alien  had  ever  existed  "  (2  Kent,  56), 
applies  to  all  cases  in  which  the  claimant  does  not  make  title 
through  the  alien,  but  where  he  or  she  can  deduce  his  or  her 
pedigree  from  the  person  dying  seized,  by  leaving  out  or 
passing  by  the  alien.  Hafner's  mother  may,  therefore,  be 
left  out  and  passed  by;  and  his  sister  (plaintiffs  mother) 
having  died  before  him,  and  the  impediment  which  her  alien- 
ism would  have  otherwise  presented,  having  been  obviated 
by  statute,  the  plaintiff  labors  under  no  disqualification. 

IY.  Defendants'  fourth  objection  to  plaintiffs  claim  is, 
that  even  if  the  preceding  three  objections  were  untenable 
and  the  plaintiff  were  competent  of  taking  by  descent,  she 
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would  not  be  sole  heir,  but  that  Christine  Miiller,  another 
niece,  and  Michael  Wieland,  a  nephew  of  the  deceased,  would 
be  entitled  to  share  with  her,  and  for  this  reason,  if  no 
other,  she  cannot  maintain  ejectment  as  sole  heir.  Chris- 
tine was  married  to  the  defendant,  Jacob  Miiller,  in  the 
city  of  New  York,  in  the  year  1862,  and  at  the  time  of 
such  marriage  was  twenty-two  years  of  age.  In  1863, 
Jacob  Miiller,  became  a  citizen  of  the  United  States,  and 
thereupon,  under  and  by  virtue  of  the  act  of  1855,  here 
inbefore  considered,  his  wife  also  became  a  citizen.  It  does 
not  appear  whether  Michael  Wieland  was  ever  admitted  to 
citizenship,  nor  is  the  fact  material.  The  difficulty  in  the 
claim  of  both  Christine  Miiller  and  Michael  Wieland  is,  that, 
though  residents  of  New  York  at  the  time  of  Hafner's  death, 
they  were  the  children  of  Christine  Rosina  Wieland,  a  sister 
of  the  intestate,  who,  at  the  time  of  the  death  of  the  intestate, 
was  alive  and  an  alien.  As  to  them,  therefore,  even  if  they 
were  citizens,  the  twenty-second  section  of  Revised  Statutes 
(page  754),  does  not  apply.  That  section  was  taken  substan- 
tially from  the  llth  and  12th  William  III,  chapter  6,  and 
this  has  always  been  understood  to  apply  only  to  the  case  of 
a  deceased,  not  of  a  living,  ancestor. 

In  Me Cr eery' s  Lessee  agt.  Somerville  (9  Wheat.,  354),  which 
arose  in  Maryland  under  a  statute  substantially  like  the  pro- 
vision of  the  English  act,  the  statute  was  construed  in  the 
same  way. 

So  it  has  been  held  under  the  statute  of  New  York  that 
that  did  not  enable  a  citizen  to  take  by  descent  as  the  repre- 
sentative of  an  alien  parent  alive  at  the  death  of  the  intestate 
(The  People  agt.  Irwin,  21  Wend.,  128 ;  McLean  agt.  Swan- 
ton,  13  N.  Y.,  535). 

These  cases  have  settled  the  law  to  be  that  when,  in  the 
course  of  descent,  a  title  comes  to  an  alien  living,  who,  but 
for  his  alienage,  would  have  been  the  heir,  it  will  not  pass 
through  him,  but  will  pass  by  him  to  the  next  one  who  is 
competent. 
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Y.  The  defendants  finally  insist  that  the  alien  next  of  kin 
are  entitled  to  take,  by  descent,  by  virtue  of  the  treaty  of 
1844,  made  between  the  United  States  and  the  kingdom  of 
"VVnrtemberg,  the  said  alien  next  of  kin  being  subjects  of 
that  kingdom.  That  treaty  allows  subjects  or  citizens  of  either 
party  to  whom  lands  would  have  descended  under  the  laws  of 
the  other,  but  for  their  alienage,  a  term  of  two  years  to  sell 
the  same  and  to  withdraw  the  proceeds  thereof  without 
molestation.  It  also  provides  that  the  said  term  may  be 
reasonably  prolonged  according  to  circumstances.  More  than 
five  years  having  already  elapsed  since  Hafner's  death,  and  the 
defendants  having  failed  to  show  a  prolongation  of  the  term, 
it  may  be  a  serious  question  whether  the  alien  claimants  are 
still  within  the  protection  of  the  treaty,  or  whether,  if  they 
once  lost  it,  they  have  any  remedy  left,  for  the  treaty  makes 
no  provision  as  to  the  manner  or  means  in  or  by  which  the 
prolongation  may  be  applied  for  or  granted,  and  it  may  well 
be  that  in  the  absence  of  appropriate  legislation  upon  the 
subject,  that  part  of  it  which  calls  for  a  reasonable  prolonga- 
tion, remains  a  dead  letter.  The  plaintiff  also  contends  that 
the  treaty,  as  a  whole,  has  been  impliedly  abrogated.  Upon 
reflection  I  have  come  to  the  conclusion  that  these  as  well  as 
all  other  questions  arising  upon  this  branch  of  the  case,  should 
be  reserved  for  the  trial  of  the  issues.  For  the  purposes  of 
the  present  motion  it  is  sufficient  to  say  that  the  rights  of  the 
alien  claimants,  in  that  respect,  are  not  clear. 

It  appearing,  then,  that,  aside  from  the  questions  arising 
under  the  treaty,  all  the  objections  against  plaintiff's  claim  are 
unfounded ;  that  under  the  laws  of  this  state  the  title  to  the 
property  in  question  descended  at  the  time  of  Hafner's  death 
to  the  plaintiff  as  the  only  heir  competent  to  take  it,  and  that 
there  is  danger  that  the  rents  and  profits  of  such  property 
may  be  removed,  by  the  defendant,  Jacob  Muller,  beyond  the 
jurisdiction  of  this  court  and  of  this  state,  the  plaintiff  has 
shown  enough,  according  to  well  settled  rules  of  law,  to  entitle 
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her  to  an  injunction  restraining  such  removal  during  the 
pendency  of  the  action. 

The  motion  for  the  continuance  of  the  injunction  during 
the  pendency  of  the  action  must  be  granted,  with  ten  dollars 
costs  to  abide  the  event.  Order  to  be  settled  on  notice. 


CHATJTAUQUA  COUNTY  SESSIONS. 
THE  PEOPLE  agt.  HENRY  CLEWS. 

Indictment  —  on  motion    to    quash,  affidavits  cannot  be  read  to  contradict 

allegations  in. 

Upon  a  motion  to  quash  an  indictment,  affidavits  cannot  be  read  to  con- 
tradict or  explain  the  allegations  in  the  indictment  without  the  consent 
of  the  district  attorney. 

Common  law  proof  is  required  to  sustain  or  avoid  the  allegations  in  an 
indictment,  unless  by  consent  of  the  district  attorney  other  proof  is 
accepted. 

People  agt.  Restenblatt  (1  Abb.  P.  R. ,  268)  commented  upon  and  explained. 

March,  1879. 

MOTION  to  quash  an  indictment  found  by  the  grand  jury  of 
Chautauqua  county  against  the  defendant  for  obtaining  prop- 
erty by  false  pretenses.  A  motion  to  quash  was  made  founded 
upon  affidavits  contradicting  the  allegations  of  fact  in  the 
indictment  that  the  property  mentioned  therein  was  obtained 
in  the  county  of  Chautauqua.  The  district  attorney  objected 
to  the  reading  of  the  affidavits.  The  facts  are  stated  in  the 
opinion. 

A.  A.  Abbott,  for  motion. 

A.  Hazeltine,  Jr.,  district  attorney,  for  the  people,  opposed. 

GROSVENOK,  County  Judge.  —  An  indictment  was  found  at 
the  last  May  term  of  the  oyer  and  terrain  er  against  the 
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defendant,  Henry  Clews,  for  obtaining  money  and  property 
by  false  pretenses,  and  sent  to  this  court  for  trial. 

The  defendant  is  a  banker  in  the  city  of  New  York.  The 
complainants,  of  whom  the  property  is  alleged  to  have  been 
obtained,  were  bankers  in  Sherman,  Chautauqua  county.  The 
indictment  alleges  that  the  false  pretenses  were  made  and  the 
money  obtained  at  Sherman,  Chautauqua  county. 

The  defendant  now  moves  to  quash  the  indictment  upon 
the  ground,  among  others,  that  whatever  of  pretenses  or  rep- 
resentations were  made,  the  same  were  made  at  the  city  of 
New  York,  and  whatever  of  money  was  obtained  was  obtained 
and  received  there,  and  not  in  Sherman  or  Chautauqua  county. 
He  offered  to  read  affidavits  tending  to  establish  those  facts. 
The  district  attorney  objected  to  the  reading  of  the  affidavits, 
on  the  ground  that  the  allegations  of  the  indictment  cannot 
be  contradicted  by  the  affidavits.  The  court  concluded  to 
hear  the  affidavits  read  and  hear  argument  upon  the  question 
as  to  whether  they  can  be  received  against  the  objection  of 
the  district  attorney ;  the  defendant's  counsel  insisting  that  it 
was  discretionary  with  the  court,  while  the  district  attorney  was 
of  the  opinion  that  it  was  optional  with  the  district  attorney. 

Upon  the  argument  I  was  strongly  impressed  with  the  idea 
that  if  the  defendant  had  rights  in  the  premises  they  should 
rest  upon  some  more  substantial  basis  than  the  varying  discre- 
tion of  the  court,  or  the  captiousness  of  the  district  attorney. 

It  must,  I  think,  be  conceded  that  the  time  and  place  when 
and  where  the  representations  claimed  to  be  false  were  made, 
were  important  to  be  set  out  in  the  indictment,  and  important 
facts  to  be  proved  on  the  trial.  By  several  cases  which  I 
have  examined  it  appears  to  be  the  better  opinion  that  the 
omission  to  make  such  statements  in  the  indictment  is  good 
ground  for  a  motion  in  arrest  of  judgment.  King  agt.  Mat- 
thews (5  Term  Reps.,  162 ;  Hawkins  <&  Hale)  seem  to  regard 
it  as  a  settled  question. 

Thus  much  in  regard  to  the  importance  of  stating  time  and 
place  in  the  indictment. 
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We  now  come  to  the  question,  can  those  important  facts 
stated  in  the  indictment  be  tried  and  disposed  of  by  the  court 
on  ex  parte  affidavits  against  the  objection  of  the  district 
attorney  ?  After  the  most  careful  examination  I  have  been 
able  to  give  the  question,  I  am  strongly  inclined  to  the  opinion 
that  they  cannot  be  received  against  the  objection  of  the  dis- 
trict attorney,  for  the  reason  that  both  parties  have  the  right 
to  insist  upon  common  law  proof  upon  all  the  main  and 
important  facts  stated  in  the  indictment.  If  this  important 
fact  may  be  tried  and  settled  by  ex  parte  affidavits,  why 
Hot  settle  every  other  important  fact  in  the  same  way? 
"Where  shall  we  stop  ?  Is  the  importance  of  the  fact  to  be 
tested  to  govern,  or  are  we  to  be  controlled  by  general  rules 
of  evidence  ?  I  think  we  are  to  be  governed  by  the  rules  of 
evidence.  I  think  it  may  be  laid  down  as  a  pretty  well  set- 
tled rule,  that  where  the  law  requires  proof  to  be  made  it 
means  legal  testimony  (common  law  proof),  unless  there  be 
some  special  or  statutory  provisions  authorizing  some  other 
mode  of  proof,  such  as  affidavits  or  the  like.  Greenleaf  and 
Wills  on  Circumstantial  Evidence  both  lay  it  down  as  well 
settled  doctrine.  In  our  own  state,  Brown  agt.  Hinchman  (9 
J.  R.,  75) ;  Terry  agt.  Fargo  (10  J.  R.,  114) ;  Van  Steenbergh 
agt.  Kortz  (10  J.  £.,  167) ;  Buffalo  and  State  Line  R.  R. 
Co.  agt.  Reynolds  (6  How.  Pr.  Reps.\  all  these  cases  seem  to 
sustain  the  general  rule  as  I  have  before  stated  it. 

The  learned  counsel  for  the  defendant  called  our  attention 
to  several  authorities,  which  he  contended  held  a  contrary 
rule  as  to  indictments,  which  will  be  briefly  examined.  The 
case,  People  agt.  Hurlburt  (4th  Denio,  133),  does  not  seem 
to  touch  the  point ;  on  the  contrary,  the  learned  judge,  who 
is  quoted,  says :  "  That  is  a  question  on  which  I  do  not  intend 
to  express  any  opinion." 

The  case,  People  agt.  Rettenblatt  (1st  Abb.  Pr.  R.,  268), 
was  a  case  decided  in  general  sessions  of  New  York  city.  I 
do  not  find  that  this  case  has  ever  been  cited  as  authority 
against  the  general  rule  I  have  quoted.  Indeed,  I  do  not 
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see  how  it  can  be,  as  the  question  was  not  up  in  the  case. 
Whatever  remarks  the  learned  judge  volunteered,  were 
clearly  obiter.  Moreover,  I  do  not  see  how  the  question  of 
extrinsic  evidence,  or  even  of  the  right  to  go  behind  the 
record,  were  up  at  all  in  the  case. 

The  facts,  as  they  are  stated  in  the  case,  are  simply  these  : 
The  indictment  was  found  on  complaining  affidavits.  These 
were  annexed  to  the  indictment,  were  part  and  parcel  of  the 
record  itself.  They  were  read  without  objection  by  the  dis- 
trict attorney.  The  district  attorney  admitted  they  were  all 
the  evidence  before  the  grand  jury.  In  other  words,  he  per- 
mitted the  facts  upon  which  the  defendant's  counsel  relied  to 
quash  the  indictment,  to  be  shown  in  the  way  they  were 
shown.  The  learned  judge  commences  his  opinion  by  the 
remark :  "  Having  regard  to  the  concession  by  the  learned 
attorney  for  the  people."  The  whole  thing  is  placed  upon 
the  concession  of  the  district  attorney,  arid  the  question  which 
seemed  to  trouble  the  learned  judge  was,  not  whether  the 
facts  were  shown  or  properly  before  the  court,  but  whether, 
the  facts  being  shown,  he  had  authority  to  dispose  of  the 
matter  without  the  intervention  of  a  jury.  It  is  not  neces- 
sary for  us  to  quarrel  with  that  decision  or  criticise  it.  It  is 
far  from  being  authority  for  receiving  affidavits,  where  they 
are  objected  to  by  the  district  attorney.  If  such  a  rule  were 
to  be  established,  it  would  be  found  to  be  a  sharp  instrument 
which  might  cut  both  ways.  I  think  the  judge  supplies  a 
reason  why  that  case  cannot  be  relied  upon  as  authority  for 
receiving  affidavits  against  the  objection  of  the  district  attor- 
ney. He  says  :  "  If  controlled  by  nothing  else,  grand  juries 
should  be  bound  by  the  rules  of  evidence."  But  are  judges 
exempt  from  those  rules  ?  Clearly  they  are  as  applicable  to 
judges  as  juries. 

There  is  another  view  of  the  question.  Suppose  the 
defendant's  attorney  to  have  pleaded  the  same  matters  which 
he  makes  the  ground  for  his  motion  to  quash  this  indictment 
in  abatement  and  the  district  attorney  to  have  taken  issue,  as 
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lie  must  have  done,  would  not  either  be  entitled  to  insist  on 
common  law  proof  upon  the  trial  of  that  issue  ?  If  so,  unless 
the  manner  of  raising  the  question  changes  the  rule  of  evi- 
dence and  the  manner  of  trying  the  issue,  it  would  seem  to  be 
conclusive  that  affidavits  cannot  be  received  when  objected  to. 

Whartorfs  American  Criminal  Law,  1  (sec.  520),  says : 
"  It  is  error  to  quote  on  matters  not  apparent  in  the  indict- 
ment, or  caption,  extrinsic  matter  being  proper  for  defense 
only  on  trial  by  jury."  In  a  note  to  this  section  he  says : 
"  By  consent,  however,  extraneous  matter  may  be  brought  in." 

Bishop,  in  his  1  Criminal  Proceedings  (sec.  763),  admits  this 
to  be  the  general  rule,  but  says  :  "  The  better  doctrine  is,  that 
the  court  in  its  discretion  may  go  outside  of  the  indictment 
and  record  and  try  the  whole  question  on  affidavits. 

This  is  the  substance  of  his  text  for  what  he  styles  the 
"  better  doctrine." 

He  cites,  as  supporting  this  "  better  doctrine,"  State  agt. 
Batchelor  (15  Missouri,  207);  State  agt.  Wall  (15  Missouri, 
508) ;  State  agt.  Cain  (1  HawTces,  352) ;  Begina  agt.  Hearn 
(4  B.  &  S.,  94) ;  9  Cox,  C.  C.,  433 ;  10  Jur.  (N.  &),  724 ; 
United  States  agt.  Shepard  (1  All.  \N.  &],  431). 

I  have  examined  these  cases  carefully  and  they  do  not 
authorize,  in  my  opinion,  or  sustain  the  views  of  Mr.  Bishop. 
Nor  are  they  authority  that  affidavits  can  be  received  when 
objected  to  by  the  district  attorney.  But  they  are  in  accord- 
ance with  the  views  of  Doctor  Wharton  as  stated  in  his  note 
to  section  520. 

The  other  cases  cited  are  more  upon  the  general  point  of 
jurisdiction  and  what  disposition  can  be  made  of  the  case 
when  the  want  of  it  appears.  The  question  here  is  how  the 
fact  may  be  made  to  appear. 

There  is  no  question  in  my  mind  as  to  what  would  be  the 
result  when  the  fact  that  the  representations  were  made  in 
the  county  of  New  York  and  the  money  was  received  there 
is  made  to  appear,  but  I  do  not  think  these  facts  can  be  shown 
by  affidavit  when  objected  to  by  the  district  attorney.  I  have 
VOL.  LVII  32 
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not  examined  the  other  questions  raised  upon  the  arugment 
for  the  reason  that  they  depend  on  the  affidavits  which  being 
excluded  leaves  no  foundation  for  them  to  rest  upon. 
Motion  to  quash  denied. 


CJ.  S.  DISTEICT  COUKT. 

In  the  Matter  of  JOHN  A.  COLBY  et  al.,  bankrupts. 

Bankruptcy — composition  in — Creditor  secured  by  mortgage  —  his  right  to 
percentage  for  deficiency  —  right  not  forfeited  by  failing  to  surrender  security, 
or  to  have  it  valued. 

A  secured  creditor  is  entitled  to  the  percentage  agreed  upon  in  the  com- 
position proceedings,  on  the  deficit  unpaid  on  realizing  such  security. 
Such  claim  is  not  discharged  by  the  composition  proceedings. 

A  creditor,  whose  debt  is  secured  by  mortgage,  is  entitled  to  share  in  the 
percentage  adopted  in  the  composition  proceedings,  upon  any  deficiency 
arising  upon  tne  sale. 

Where  the  debt,  for  which  the  creditor  held  security,  was  a  partnership 
debt,  and  was  included  in  the  statement  of  assets  and  debts  produced 
at  the  first  meeting  in  composition,  although  such  creditor  did  not 
appear  or  take  part  in  sucjfc  proceedings,  the  debt  is,  so  far  as  it  is 
an  unsecured  debt,  clearly  included  by  the  statute,  within  those  to  which 
the  composition  extended. 

Unless  the  creditor  surrendered  his  security,  or  had  his  security  valued  or 
the  unsecured  balance  ascertained,  he  could  not  vote  at  the  meeting; 
but,  by  failing  to  do  this,  he  did  not  forfeit  his  right,  as  an  unsecured 
creditor,  to  take  his  percentage  under  the  composition  so  far  as  he  was 
unsecured  (See  S.  C.,  ante,  168). 

Southern  District  of  New  York,  June,  1879. 
G.  H.  Brewster,  for  bankrupt. 
R.  S.  Newcombe,  for  creditor. 

CHOATE,  J. —  The  bankrupts  filed  their  voluntary  petition. 
August  30,  1878.     On  the  fifteenth  of  January,  1879,  after 
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proceedings  duly  had  a  composition  resolution  was  finally 
approved  and  ordered  to  be  recorded.  The  composition  was 
for  twenty-five  cents  on  the  dollar  payable  within  ten  days 
from  the  date  of  the  final  order. 

Among  the  creditors  whose  names  and  addresses  and  the 
amount  of  whose  debts  were  mentioned  in  the  statement  pro- 
duced at  the  first  meeting  in  composition  was  one  Moritz 
Colin  whose  debt  was  therein  stated  as  a  secured  debt,  the 
amount  of  which  was  $14,100.18,  and  the  security  two  mort- 
gages executed  by  the  bankrupt,  Colby  and  wife,  on  real  estate 
situated  in  the  city  of  New  York.  In  Colby's  statement  of 
assets  the  real  estate  is  entered  as  of  no  value  over  incum- 
brances.  The  statement  produced  at  the  meeting  did  not  show 
any  estimate  of  the  excess  of  said  debt  above  the  security. 
The  creditor,  Cohn,  had  due  notice  of  the  meeting  but  did  not 
appear  nor  take  part  in  the  proceedings.  The  composition 
has  been  paid  to  the  other  creditors.  On  the  third  of  January, 
1879,  the  bankrupt,  Colby,  presented  his  petition  to  this  court 
showing  that  since  the  filing  of  his  petition  in  bankruptcy  a 
suit  of  foreclosure  .had  been  commenced  on  said  mortgages 
by  Cohn,  the  mortgagee,  in  which  the  said  Cohn  was  pro- 
ceeding to  judgment  for  the  deficiency  against  him  per- 
sonally and  praying  the  usual  order  staying  such  pro- 
ceedings for  the  enforcement  of  said  debt,  and  on  the 
fourth  day  of  January,  such  stay  was  granted.  On  the  7th 
of  February,  1879,  Cohn  presented  his  petition  asking  that 
the  injunction  thus  granted  on  the  fourth  of  January,  be 
modified  so  far  as  to  permit  him  to  proceed  with  said  suit  to 
a  foreclosure  and  sale  of  the  property,  "and  to  ascertain 
what,  if  any,  deficiency  there  may  thereafter  remain  due  upon 
said  mortgages."  On  this  petition  an  order  to  show  cause 
was  issued  and  served  on  the  bankrupt,  Colby,  and  on  the  1 2th 
day  of  February,  1879,  an  order  was  entered  upon  the  con- 
sent of  the  said  bankrupt  modifying  the  injunction,  "  so  as  to 
permit  said  Cohn  to  proceed  with  the  suit  to  foreclose  the 
mortgages,  and  to  sell  the  mortgaged  premises  if  a  decree  be 


252  NEW  YORK  PRACTICE  REPORTS. 

Matter  of  Colby  et  al. 

granted,  and,  also,  proceed  so  far  as  to  take  up  the  report  of 
the  referee  upon  such  sale,  if  had,  for  the  purpose  of  ascer- 
taining what,  if  any,  deficiency  may  remain  due  to  said  Colm 
after  such  foreclosure  sale."  In  accordance  with  this  order 
modifying  the  injunction,  the  property  has  been  sold,  and  a 
deficiency  of  $6,414.41,  is  the  result  of  the  foreclosure  suit. 
Since  this  deficiency  has  been  ascertained,  the  creditor,  Cohn, 
has  demanded  of  the  bankrupt,  Colby,  the  composition,  to 
wit.,  twenty-five  per  cent  upon  the  deficiency,  which  Colby 
has  refused  to  pay,  claiming  that  by  the  proceedings  in  com- 
position he  is  absolutely  discharged  from  all  personal  liability 
for  the  debt. 

Upon  these  facts  the  creditor,  Cohn,  asks  that  the  injunction 
be  dissolved  so  that  he  may  enter  a  personal  judgment  against 
Colby  for  the  deficiency,  or  that  he  have  an  order  directing 
Colby  to  pay  the  composition  on  the  deficiency,  and  for  other 
relief. 

The  only  question  presented  and  argued  by  counsel  is 
whether,  upon  these  facts,  the  debt  is  absolutely  discharged, 
and  the  creditor,  Cohn,  asks  only  such  Belief  as  will  enable 
him,  in  respect  to  the  deficiency,  to  obtain  payment  of  the 
composition  on  it. 

It  does  not  appear  either  by  the  schedules  filed  or  otherwise, 
that  the  bankrupt,  Colby,  by  the  terms  of  the  mortgage, 
became  personally  liable  to  the  mortgagee,  Cohn,  for  the  debt 
by  any  bond  or  other  individual  obligation  given  by  him,  or 
that  he  is  otherwise  bound  personally  for  said  deficiency,  than 
as  the  same  represents  an  unpaid  balance  of  a  debt  of  the  firm 
for  the  securing  of  which  the  mortgages  were  given. 

It  is  insisted,  however,  that  the  debt  of  the  firm  is  absolutely 
discharged,  because  they  did  not  proceed  before  the  close  of 
the  composition  proceedings,  or  before  the  time  fixed  for  the 
payment  of  the  composition,  to  have  the  value  of  his  security 
ascertained  in  one  of  the  methods  provided  for  under  Revised 
Statutes,  section  5075,  and  that  it  is  now  too  late,  after  the 
compositipn  has  been  effected  and  carried  out  for  a  secured 
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creditor  to  avail  himself  of  this  provision  of  the  statute,  and 
that  a  composition,  confirmed  and  carried  into  effect  so  far  as 
unsecured  creditors  are  concerned,  is  an  absolute  discharge  of 
secured  debts,  as  to  which  no  proof  has  been  made  and  no 
proceedings  taken  pursuant  to  the  statute  to  ascertain  their 
amount,  if  any,  over  and  above  the  security.  It  was  argued 
that  in  regard  to  such  secured  creditors,  they  have  elected  to 
rely  on  their  security  and  not  to  avail  themselves  of  the  benefits 
of  the  composition  to  which  they  might  have  been  admitted, 
by  complying  with  the  conditions  imposed  by  the  statute. 

The  precise  point  involved  in  this  case  was  ruled  against 
the  bankrupt,  in  the  case  of  Pa  ret  agt.  Tichnor  (16  JN~.  B. 
-Z?.,  316).  That  decision  is  an  authority  of  controlling  weight, 
and  is  abundantly  supported  by  the  reasoning  of  the  court. 
The  debt  for  which  the  creditor  held  security  in  this  case, 
was  a  partnership  debt,  and,  being  included  in  the  statement 
of  assets  and  debts  produced  at  the  meeting,  was,  so  far  as  it 
was  an  unsecured  debt,  clearly  included  by  the  statutes 
within  those  to  which  the  composition  extended.  Unless  the 
creditor  surrendered  his  security,  or  had  his  security  valued, 
or  the  unsecured  balance  ascertained,  as  it  is  clearly  provided 
in  the  statutes  that  he  may  do  (St.  1874,  ch.  390,  sec.  17,^.  183), 
he  could  not,  indeed,  vote  at  the  meeting  ;  but,  by  failing  to 
do  this,  he  did  not  forfeit  his  right  as  an  unsecured  creditor, 
so  far  as  he  was  unsecured.  The  composition  offered  by  the 
bankrupts,  is  presumed  to  be  based  on  a  calculation  of  their 
ability  to  pay  the  agreed  pro  rata  composition  on  all  their 
unsecured  debts,  including  the  excess  of  any  debts,  over  and 
above  the  security  held  by  the  creditors  therefor. 

There  is  nothing  in  the  statute  which  excuses  the  bank- 
rupts from  paying  the  composition  to  a  creditor  who  does  not 
choose  to  come  in  and  prove.  They  are  not  injured  or 
prejudiced  by  a  creditor  not  proving  or  not  claiming  pay- 
ment till  after  other  creditors  are  paid.  And  the  payment  to 
a  secured  creditor,  upon  his  unsecured  balance,  whenever  that 
balance  shall  be  determined,  is  simply  carrying  out  the  agree- 
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ment  which  was  voluntarily  entered  into  by  the  bankrupts, 
and  which,  from  the  time  they  submitted  their  proposition, 
was  a  part  of  their  proposed  adjustment  with  their  creditors, 
understood  and  acted  on  by  all  parties.  Nor  are  the  methods 
provided  in  the  statutes  (R.  S.,  sec.  50T5)  for  ascertaining  the 
amount  of  the  balance  of  the  debt  unsecured,  exclusive  of  the 
ascertainment  of  that  balance  by  judicial  proceedings,  regularly 
instituted  and  carried  on  for  that  purpose. 

In  this  case,  at  any  rate,  the  bankrupt  has  no  cause  to  com- 
plain of  the  manner  in  which  it  was  ascertained  since,  with 
his  own  consent,  the  foreclosure  suit  was  carried  on  to  a  sale 
and,  as  expressed  in  the  order,  for  the  purpose  of  ascertaining 
this  very  balance. 

Where  no  assignee  is  appointed  and  a  suit  for  the  purpose 
of  ascertaining  the  amount  of  the  debt  is  permitted  by  the 
bankrupt  to  be  carried  on  against  him  without  applying  to  the 
bankrupt  court  for  a  stay,  he  is,  of  course,  bound  by  the 
result. 

The  order  of  February  twelfth,  entered  on  the  bankrupt's 
consent,  modifying  the  stay  in  this  case,  has  no  meaning  at  all 
if  it  was  not  a  consent  by  him  to  abide  by  the  determination 
of  that  suit  in  respect  to  the  unsecured  balance  of  this  debt. 
Therefore  that  order  and  his  consent  thereto  precludes  him 
from  objecting  that  the  amount  of  the  unsecured  balance  as 
resulting  from  the  sale  is  not  correct  or  has  not  been  properly 
ascertained. 

The  creditor  should  be  allowed  to  pursue  all  his  legal  reme- 
dies against  the  bankrupt,  Colby,  for  the  amount  of  the  com- 
position to  which  he  is  entitled ;  an  order  will  be  entered 
modifying  the  injunction  so  that  it  shall  not  prevent  the  entry 
of  a  personal  judgment  for  the  agreed  composition  on  the 
ascertained  deficiency  or  any  other  legal  remedy  by  action  or 
otherwise  therefor. 
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GOODYEAR  D.  Y.  Co.  and  others  agt.  M.  M.  FBISSELLE  and 
HYMAN  ROOSA. 

Action  on  judgment  recovered  in  circuit  court  of  U.  8.  —  Transcript  filed  and 
judgment  docketed  in  county  clerk's  office  —  Leave  to  sue  must  first  be 
obtained — Code  of  Civil  Procedure,  section  1271 —  Code  of  Procedure, 
section  71. 

An  action  cannot  be  maintained  on  a  judgment  recovered  in  this  state  in 
a  circuit  court  of  the  United  States,  where  a  transcript  of  the  judgment 
has  been  filed  and  the  judgment  docketed  in  the  county  clerk's  office, 
without  first  obtaining  leave  to  sue  the  same. 

Ulster  Circuit,  January,  1879. 
Mr.  Angevine,  for  plaintiff. 
Mr.  Clearwater,  for  defendant. 

WESTBKOOK,  J.  —  This  was  an  action  tried  by  the  court 
without  a  jury,  and  was  brought  upon  a  judgment  recovered 
in  this  state  in  a  circuit  court  of  the  United  States,  on  the  1st 
day  of  February,  1876,  for  $340.60. 

A  transcript  of  the  judgment  was  filed,  and  the  judgment 
docketed  in  the  clerk's  office  of  Ulster  county  on  the  30th 
day  of  March,  1876.  No  leave  to  sue  the  judgment  has  been 
obtained,  and  the  question  presented  is,  can  the  action  be 
maintained  without  it  ? 

Chapter  470  of  the  Laws  of  1847,  section  39,  provides: 
"  Transcripts  of  judgments  rendered  in  this  state  in  any  court 
of  the  United  States,  duly  certified  by  the  clerk  of  such  court, 
may  be  filed  and  docketed  by  the  clerk  of  any  county  of  this 
state,  in  the  same  manner  as  judgments  rendered  in  the 
supreme  court  of  this  state."  This  provision,  with  a  slight 
change  of  verbiage,  is  retained  by  section  1271  of  the  present 
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Code,  which  declares  that  the  county  clerk,  on  receiving  the 
transcript,  shall  file  it,  and  "  must  docket  it,  as  if  it  had  been 
rendered  by  the  supreme  court  of  the  state." 

If  the  section  of  the  act  of  1847,  and  that  of  the  Code, 
just  referred  to,  have  any  meaning,  it  is  that  when  a  tran- 
script is  filed  and  judgment  docketed  in  pursuance  thereof, 
such  judgment  has  the  effect  of  one  rendered  in  the  supreme 
court.  It  is  preposterous  to  suppose  that  the  docketing  of 
the  judgment  is  to  have  no  efficacy,  and  all  it  can  have  is  that, 
which  we  have  mentioned.  Requiring  it  to  be  docketed  "  in 
the  same  manner  "  as  one  "  rendered  in  the  supreme  court 
of  this  state,"  or  "  as  if  it  had  been  rendered  "  by  such  court, 
must  impress  upon  it  the  same  character,  and  give  for  its 
enforcement  the  same  remedies  which  are  prescribed  by  law 
for  the  enforcement  of  one  recovered  in  this  court.  The 
party,  by  filing  his  transcript  under  the  state  laws,  submits 
himself  to  their  control  and  jurisdiction  and  by  their  pro- 
visions he  must  thereafter  be  guided. 

By  section  71  of  the  old  Code,  which  is  unrepealed  (see 
page  733  of  Throop's  edition  of  present  Code),  it  is  declared : 
"  No  action  shall  be  brought  upon  a  judgment  rendered  in 
any  court  of  this  state,  except  a  court  of  a  justice  of  the 
peace,  between  the  same  parties,  without  leave  of  the  court 
for  good  cause  shown,  on  notice  to  the  adverse  party." 

Perhaps  the  letter  of  this  section  does  not  apply  to  this 
case.  Its  language  is,  "  a  judgment  rendered  in  any  court  of 
this  state,"  and  yet  it  is  very  doubtful,  although  this  judg- 
ment was  recovered  in  a  circuit  court  of  the  United  States, 
whether,  when  docketed  in  a  county  "as  if  it  had  been 
rendered "  by  this  court,  it  is  not  one  "  rendered  in  "  such 
court.  At  all  events,  it  must  have  the  effect  and  no  greater, 
than  that  of  one  thus  rendered,  and  it  must  be  subject  to  the 
state  laws,  and  to  the  remedies  they  provide.  The  statute 
declares  that  an  action  to  enforce  a  judgment  rendered  in  the 
courts  of  this  state  shall  not  be  brought  "  without  leave  of 
the  court,  for  good  cause  shown,  on  notice  to  the  adverse 
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party,"  and  as  the  plaintiffs  have,  by  docketing  their  judg- 
ment in  this  county,  elected  to  take  the  benefits  and  remedies 
provided  by  law  to  enforce  a  judgment  recovered  in  this  court, 
they  must  be  amenable  to  its  prohibitions  as  well. 

The  leave  to  sue  is  a  condition  precedent  to  the  right  to 
bring  the  action.  No  sound  reason  occurs  to  me  preventing 
the  defense  to  be  raised  by  answer  or  upon  the  trial  when 
no  objection  to  its  being  so  raised,  founded  upon  the  pleading 
(as  there  was  not  in  this  case)  was  made.  Besides,  when  a 
statute  prohibits  an  action  from  being  brought,  unless  certain 
preliminary  steps  have  been  taken,  the  complaint  is  bad,  unless 
the  taking  of  those  preliminary  steps  are  averred.  The  fact 
that  a  judgment  has  been  recovered  does  not  give  a  right  to 
maintain  an  action.  That  simple  allegation  only  being  made 
in  the  complaint,  the  party  has  no  standing,  for  the  recovery 
of  the  judgment  must  be  supplemented  by  an  order  allowing 
the  action  to  be  brought,  before  it  is  maintainable  ;  and,  as 
the  facts,  upon  which  the  right  to  sue  depend,  must  be  averred, 
it  would  seem  to  follow  that  the  complaint  shows  no  cause  of 
action.  I  am  aware  that  in  L<me  agt.  Satter  (4  Robertson, 
239),  the  superior  court  of  New  York  city,  held,  otherwise, 
but  that  decision,  it  seems  to  me,  is  not  in  accordance  with 
the  logic  of  pleading.  "Without,  however,  formally  deciding 
that  the  complaint  is  bad  (and  perhaps  it  is  not,  as  it  does  not 
appear  on  the  face  thereof  that  a  transcript  has  been  filed 
and  judgment  docketed  in  this  county),  as  the  defendant  sets 
up  the  affirmative  defense,  that  the  judgment  has  been  dock- 
eted in  this  county,  and  has  thus  been  made  amenable  in  its 
enforcement  to  our  laws,  I  am  satisfied,  that  the  action  cannot 
be  maintained,  as  it  certainly  ought  not  to  be,  for  no  object, 
except  the  making  of  costs,  can  be  secured  by  granting  the 
prayer  of  the  complaint. 

VOL.  LVU  33  > 
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HATFIELD  agt.  LASHER. 

Slander  or  libel — in  action  for  —  what  defendant  may  set  forth  in  Iiis  answer 
and  prove  on  the  trial  — Mitigation  of  damages  —  Code  of  Civil  Procedure, 
sections  535,  536. 

It  seems,  that,  in  an  action  for  slander  or  libel,  the  defendant  may  set  forth 
in  his  answer,  and  prove  on  the  trial,  facts  and  circumstances  tending  to 
establish  the  truth  of  the  defamatory  words,  by  way  of  mitigation,  with 
a  view  to  disprove  malice ;  but  to  be  available  to  him,  in  mitigation,  it 
must  be  made  to  appear  that  he  knew  or  had  information  of  those  facts 
and  circumstances  when  he  uttered  the  words,  and  that  he  spoke  them 
under  the  belief  in  their  truth. 

Evidence  of  general  bad  character  may  be  given  in  evidence  in  mitigation 
of  damages  in  actions  for  slander;  but  not  a  general  report  that  the  plain- 
tiff had  been  guilty  of  the  offense  imputed  to  him,  unless  accompanied 
with  the  further  proof  that  such  report  had  come  to  the  knowledge  of 
the  defendant,  before  the  speaking  of  the  words,  and  that  he  uttered 
them  in  good  faith,  without  malice,  relying  upon  their  truth. 

There  has  been  no  change  in  the  law  effected  by  the  Code  of  Civil  Pro- 
cedure, sections  535,  536. 

Third  Department,  General  Term,  January,  1879. 
Before  LEARNED,  P.  J.,  BOCKES  and  BOARDMAN,  JJ. 

BOCKES,  J.  —  On  a  careful  reading  of  all  the  testimony,  it 
must  be  conceded,  I  think,  that  the  verdict  cannot  be  dis- 
turbed, on  the  ground  that  it  is  unsupported  by  or  against  the 
evidence.  Very  plainly  a  case  was  made  for  the  jury,  and 
that  too,  either  aggravated  or  mitigated  in  character,  accord- 
ingly as  the  jury  should  place  reliance  on  the  proof  submitted 
by  the  respective  parties.  Assuredly  the  verdict  cannot  be 
set  aside,  save  it  be  done  arbitrarily  in  violation  of  sound 
rules  of  propriety,  on  the  ground  that  the  evidence  is  insuffi- 
cient to  sustain  it.  And,  after  examination  of  the  exceptions 
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to  the  admission  and  rejection  of  evidence,  in  those  instances 
as  to  which  the  appellant  complains  of  the  rulings  of  the 
court,  I  am  of  the  opinion  that  the  record  is  free  from  error. 
In  the  course  of  the  charge,  the  learned  judge,  after  calling 
the  attention  of  the  jury  to  the  evidence  given  by  several 
witnesses,  showing  acts  of  impropriety  and  indelicacy  on  the 
part  of  the  plaintiff,  tending  to  prove  her  a  person  of 
licentious  inclination,  if  not  actually  unchaste,  remarked  as 
follows :  "  But,  gentlemen,  in  taking  into  account  the  weight 
which  that  evidence  shall  have,  if  true,  you  must  take  into 
account  that,  in  order  to  amount  to  mitigatory  facts,  they 
must  have  been  known  to  the  defendant  at  the  time  he 
Tittered  the  charges."  And  again  :  "  Mitigatory  facts,  in  the 
eye  of  the  law,  are  such  facts  and  circumstances  as  would 
induce  a  person  of  ordinary  understanding  to  believe  the 
charge  which  he  made,  to  be  true  ;  and  in  order  to  operate  as 
mitigatory  facts,  it  must  further  appear  that  the  facts  which 
he  spreads  before  you,  and  asks  you  to  take  in  mitigation, 
were  known  to  him  at  the  time  he  made  the  charges ; 
that  he  believed  those  facts  and  circumstances  to  be  true 
and  relied  upon  them  in  making  the  charges."  To  these 
remarks  of  the  learned  judge,  by  way  of  instruction  to  the 
jury,  the  defendant's  counsel  excepted.  It  seems  to  have 
been  conceded  on  the  trial  that  the  defense  of  justification 
was  not  relied  on ;  at  least  no  exception  was  taken  to  the 
charge  of  the  judge  to  that  effect.  Thus  we  are  to  consider 
the  question  presented  as  one  relating  to  the  rule  of  law 
applicable  to  a  case  of  attempted  justification  merely,  as  stated 
in  the  exception,  whether  the  facts  and  circumstances  claimed 
as  mitigatory  should  only  be  accepted  in  mitigation  when  it 
appears  that  they  were  known  to  the  defendant  at  the  time 
of  the  speaking  of  the  words  and  that  he  believed  them  to  be 
true  and  relied  on  such  belief  in  their  utterance.  The  ques- 
tion seems  to  be  determined  against  the  exception  on  authority 
(Bush  agt.  Prosser,  11  N.  Y.,  347;  Bisbeyagt.  Shaw,  12 
N.  Y,  67 ;  Dolwin  agt.  Wilder,  7  Rob.,  319 ;  Gorton  agt. 
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Keder,  51  Barb.,  475).  The  change  in  the  rule  of  evidence 
effected  by  the  Code  in  cases  of  attempted  mitigation  of  damages 
in  actions  for  libel  and  slander,  was  first  considered  by  the  court 
of  appeals  in  Bush  agt.  Prosser,  where  it  was  settled  that  facts 
and  circumstances  tending  to  disprove  malice  might  be  given 
in  evidence  in  mitigation  of  damages,  although  they  should 
tend  to  establish  the  truth  of  the  defendant's  charge.  In  this 
case  the  facts  and  circumstances  offered  in  mitigation  were 
known  to  the  defendant  and  were  alleged  to  have  been  uttered 
without  malice  towards  the  plaintiff  or  design  to  do  him 
injury  in  his  good  name  or  otherwise  and  they  were  held  to 
be  admissible  because  they  tended  to  repel  this  legal  presump- 
tion of  malice.  So  judge  ALLEN,  speaking  for  a  majority  of 
the  court,  said:  "Probable  cause  for  making  the  charge 
especially  when  that  cause  has  been  induced  by  or  necessarily 
results  from  the  acts  of  the  plaintiff  together  with  entire 
good  faith  of  the  defendant  in  making  it  does,  in  my  judgment, 
show  an  absence  of  malice  and  *  *  *  should  be  taken 
into  account,  not  as  a  full  defense,  but  in  mitigation  of  dam- 
ages." Here  good  faith,  which  implies  knowledge  of  or 
information  as  to  facts  and  circumstances  giving  just  ground 
for  belief  in  the  truth  of  the  charge,  is  made  an  important 
matter  in  determining  the  question  of  admissibility  of  the 
evidence.  So,  too,  judge  SELDEN,  in  the  same  case,  says  :  "  It 
is  clear,  therefore,  that  the  defendant  has  a  right  to  prove  the 
absence  of  mah'ce  in  mitigation  of  the  verdict ;  and  to  do  this 
it  is,  of  course,  indispensable  to  prove  that  he  believed,  and 
had  some  reason  to  believe,  the  charge  to  be  true  when  it  was 
made."  And  he  adds,  "  there  are  but  two  conceivable  modes 
of  doing  this :  one  by  proving  that  he  had  received  such 
information  from  other  persons  as  induced  him  to  believe  the 
charge  to  be  true;  the 'other,  by  showing  the  existence  of 
facts  and  circumstances  within  his  knowledge  calculated  to 
produce  such  a  belief."  It  seems  that  the  decision  in  Bush 
agt..  Prosser  proceeded  upon  this  line  of  reasoning.  In 
Bisbey  agt.  Shwo  the  matters  proposed  to  be  proved  were 


NEW  YORK  PRACTICE  REPORTS.  261 

Hatfield  agt.  Lasher. 

such  as  were  known  to  the  defendant  when  he  uttered  the 
defamatory  words ;  and  they  were  held  admissible,  as  in  Bush 
agt.  Prosser,  to  repel  the  presumption  of  malice,  because  the 
defendant  might  have  honestly  thought  and  believed,  on  his 
understanding  of  the  facts,  that  the  words  spoken  and  com- 
plained of  as  defamatory  were  true.  The  cases  above  cited 
were  considered  by  JONES,  J.,  in  Dolwin  agt.  Wilder,  in  an 
able  opinion,  and  their  binding  authority  was  recognized. 
Here  the  learned  judge  examined  the  question  at  considerable 
length  on  principle  (the  question  coming  up  on  a  motion  to 
strike  out  certain  allegations  of  the  answer  put  forward  as 
mitigatory  in  an  action  for  slander),  and  expressed  his  conclu- 
sion favorable  to  the  motion,  for  the  reason  that  the  answer 
neither  averred  that  the  defendant  knew  of  the  fact  alleged 
in  mitigation  at  the  time  he  made  the  charge,  nor  was  it 
averred  that  by  it  he  was  induced  to  believe  the  charge  true 
at  the  time  he  made  it.  The  same  conclusion  was  reached  in 
Gerton  agt.  Keel&r  founded  upon  principle  and  authority ; 
and  it  was  there  held  that  mitigatory  facts  and  circumstances 
to  be  available  to  the  defendant  must  be  such  as  tended  to 
produce  a  belief  in  the  truth  of  the  defamatory  words,  exist- 
ing in  the  mind  of  the  party  when  he  uttered  them.  Refer- 
ence may  also  be  made  to  the  recent  decision  in  Willover  agt. 
Hill  (72  N.  T".,  36).  It  seems  that  the  mitigatory  fact  there 
offered  and  rejected  was  not  set  up  in  the  answer,  and  the 
offer  may  well  have  been  rejected  for  that  reason.  But  as 
the  case  is  reported,  force  was  given  to  the  fact,  that  the 
alleged  matter,  offered  in  mitigation,  had  not  been  communi- 
cated to  the  defendant  before  she  uttered  the  alleged  slander. 
These  several  decisions  fully  vindicate  the  remarks  of  the 
learned  judge  in  this  case,  made  in  the  course  of  his  charge 
to  the  jury,  and  to  which  exception  was  interposed.  It  seems 
that  in  an  action  for  slander  or  libel  the  defendant  may  set 
forth  in  his  answer,  and  prove  on  the  trial,  facts  and  circum- 
stances tending  to  establish  the  truth  of  the  defamatory 
words,  by  way  of  mitigation,  with  a  view  to  disprove  malice ; 


NEW  YORK  PRACTICE  REPORTS. 


Bambergagt.  Stern. 


but,  to  be  available  to  him  in  mitigation,  it  must  be  made  to 
appear  that  he  knew  or  had  information  of  those  facts  and 
circumstances  when  he  uttered  the  words,  and  that  he  spoke 
them  under  the  belief  in  their  truth.  There  has  been  no 
change  in  the  law  effected  by  the  new  Code  of  Civil  Procedure, 
sections  535,  536.  It  may  not  be  out  of  place  here  to  observe 
that  evidence  of  general  bad  character  may  be  given  in  evi- 
dence in  mitigation  of  damages  in  actions  for  slander,  but 
not  a  general  report  that  the  plaintiff  had  been  guilty  of 
the  offense  imputed  to  him,  unless  accompanied  with  the 
further  proof  that  such  report  had  come  to  the  knowledge  of 
the  defendant,  before  the  speaking  of  the  words  and  that  he 
uttered  them  in  good  faith,  without  malice,  relying  upon  their 
truth. 

I  am  of  the  opinion  that  the  record  discloses  no  error  and 
that  the  judgment  should  be  affirmed  with  costs. 

LEARNED,  P.  J.,  and  BOARDMAN,  J.,  concur. 


COUKT  OF  APPEALS. 
BAMBERG  agt.  STERN. 

Jurisdiction  of  court  of  common  pleas  to  liear  appeals  from  marine  court — 
Order  as  distinguished  from  a  judgment —  Bankruptcy  composition. 

No  jurisdiction  has  been  conferred  upon,  or  exists,  in  the  court  of  common 
pleas  to  review,  upon  appeal,  orders  made  by  the  marine  court ;  its  appel- 
late jurisdiction  in  respect  to  the  determinations  of  that  court  is  confined 
to  appeals  from  judgments  only. 

The  plaintiff  brought  action  for  goods  sold  and  delivered,  and  a  judgment 
was  had  by  default.  The  plaintiffs,  on  affidavits  alleging  fraud,  obtained 
his  arrest  before  judgment.  The  defendant,  meanwhile,  effected  a  com- 
position in  bankruptcy  with  his  creditors.  His  counsel  applied  for  a 
stay  of  proceedings  on  the  judgment  at  the  special  term  of  the  marine 
court,  which  application  was  denied.  An  appeal  was  taken  from  the 
order  denying  the  stay  to  the  general  term  of  the  marine  court,  where 
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the  special  term  order  was  reversed  and  the  plaintiffs  were  thereupon 
stayed  : 

Held,  that  the  proceeding  was  an  order  and  not  a  judgment,  and  was, 
therefore,  not  appealable  to  the  common  pleas 

March,  1879. 

THE  action  was  brought  in  the  marine  court,  for  goods  sold 
and  delivered,  and  a  judgment  was  had  by  default.  The 
plaintiffs,  on  affidavits  alleging  fraud  by  defendant  in  securing 
the  credit  of  the  goods  in  question,  obtained  his  arrest  before 
judgment. 

The  defendant,  Stern,  meanwhile  effected  a  composition  in 
bankruptcy  with  his  creditors.  His  counsel  applied  for  a 
stay  of  proceedings  on  the  judgment  at  the  special  term  of 
the  marine  court,  which  application  for  a  stay  was  denied. 
An  appeal  was  taken  from  this  order  denying  the  stay  to  the 
general  term  of  the  marine  court,  where  the  special  term  order 
was  reversed,  and  the  plaintiffs  were  thereupon  stayed,  the 
general  term,  marine  court,  holding  that  all  debts,  whether 
fraudulently  contracted  or  not,  were  barred  by  a  composition 
in  bankruptcy. 

The  plaintiffs,  by  their  counsel,  thereupon  appealed  to  the 
general  term  of  the  court  of  common  pleas.  At  the  argu- 
ment there,  objection  was  made  by  defendant's  counsel,  that 
the  order  appealed  from  was  not  reviewable  by  that  court. 
The  general  term  of  common  pleas  overruled  that  preliminary 
objection,  but  nevertheless  affirmed  the  order  of  the  marine 
court,  general  term,  upon  its  merits.  The  plaintiffs  appealed 
from  the  order  of  the  common  pleas,  general  term,  to  the 
court  of  appeals.  The  respondent  again  raised  the  point  that 
the  order  of  marine  court,  general  term,  was  not  appealable 
to  the  common  pleas,  and  consequently  not  to  the  court  of 
appeals,  as  the  law  limits  appeals  from  the  marine  court  to 
judgments  and  orders  granting  new  trials. 

Hart  <&  Bamberger,  for  plaintiffs  and  appellants. 
William  Strauss,  for  defendant  and  respondent. 


264  NEW  YORK  PRACTICE  REPORTS. 

Bamberg  agt.  Stern. 

ANDBEWS,  J.  —  This  is  an  appeal  from  an  order  of  the 
general  term  of  the  New  York  common  pleas  affirming  on 
appeal  an  order  of  the  general  term  of  the  marine  court, 
which  reversed  an  order  of  the  special  term  of  that  court 
denying  a  motion  for  a  perpetual  stay  of  execution  on  the 
judgment  in  this  action,  and  granted  the  motion. 

The  determination  of  the  marine  court,  from  which  the 
appeal  to  the  common  pleas  was  taken,  was  an  order  and  not 
a  judgment  (Monroe  agt.  Upton,  50  -Z\T.  JT.,  593);  and  the 
point  is  taken  in  limine  by  the  respondent's  counsel,  that  no 
jurisdiction  has  been  conferred  upon  or  exists  in  the  court  of 
common  pleas  to  review  upon  appeal  orders  made  by  the 
marine  court,  but  that  its  appellate  jurisdiction  in  respect  to 
the  determinations  of  that  court  is  confined  to  appeals  from 
judgments  only. 

If  this  point  is  well  taken  it  will  be  our  duty  to  review  the 
order  appealed  from  without  examining  the  merits. 

If  the  common  pleas  had  no  jurisdiction  to  entertain  -the 
appeal  from  the  order  of  the  marine  court,  its  determination 
is  a  nullity,  and  the  only  province  and  power  of  this  court  in 
the  premises  is  to  set  aside  the  unauthorized  order  of  the 
court  of  common  pleas. 

On  looking  into  the  statutes  governing  the  appellate  juris- 
diction of  the  common  pleas,  we  do  not  find  any  authority 
vested  in  that  court  to  review  an  order  made  by  the  marine 
court,  except  in  a  single  instance,  which  will  be  referred  to 
hereafter.  With  that  exception,  its  appellate  jurisdiction  in 
respect  to  the  marine  court  is  confined  to  appeals  from  judg- 
ments rendered  by  the  general  term  of  that  court.  Section 
34  of  the  original  Code,  as  amended  in  1849,  conferred  upon 
•  the  court  of  common  pleas  the  "  power  to  review  the  judg- 
ments of  the  marine  court  of  the  city  of  New  York,  and  of 
the  justices'  courts  of  that  city." 

This,  so  far  as  I  have  been  able  to  find,  was  the  first  statute 
conferring  upon  the  common  pleas  appellate  jurisdiction  over 
the  marine  court. 
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Chapter  5,  title  11  of  the  Code  regulates  appeals  to  the 
common  pleas  and  to  the  county  courts  and  inferior  courts, 
and  on  looking  at  the  provisions  in  that  chapter,  and  especially 
sections  352  and  354,  it  will  be  seen  that  they  apply  to  appeals 
from  judgments  only,  and  that  appeals  from  orders  were  not 
within  the  contemplation  of  the  legislature. 

It  is  quite  plain  that  the  word  "  judgments,"  in  the  three 
hundred  and  fifty-fourth  section,  was  used  in  its  usual  sense, 
and  did  not  include  determinations  not  resulting  in  judgments 
as  that  term  is  used  in  the  Code  and  is  generally  understood. 

This  was  the  state  of  the  law  in  respect  to  appeals  to  the 
common  pleas  from  the  marine  court  until  the  passage  of  the 
act,  chapter  545  of  the  Laws  of  1874,  the  ninth  section  of 
which,  after  providing  that  the  appeal  from  the  general  term 
of  the  marine  court,  prescribed  in  section  352  of  the  Code, 
shall  be  from  an  actual  determination  at  such  general  term 
only,  and  shall  be  taken  within  twenty  day  after  written 
notice  of  the  judgment,  proceeds  as  follows :  "  And  an  appeal 
may  be  taken  in  like  manner  from  an  order  granting  a  new 
trial, 'provided  the  notice  of  appeal  contains  an  assent,"  &c. 
This  section  contains  the  only  authority  in  the  statutes  which 
we  have  found  giving  the  right  to  appeal  to  the  common 
pleas  from  an  order  of  the  marine  court,  and  is  confined  to 
an  appeal  from  an  order  granting  a  new  trial.  Section  43  of 
chapter  479  of  the  Laws  of  1875,  relating  to  the  jurisdiction 
of  the  marine  court,  recognizes  that  appeals  from  the  marine 
court  to  the  common  pleas  may  be  taken  in  two  cases  —  first, 
from  judgment ;  and,  second,  from  an  order  granting  a  new 
trial  —  and  the  inference  is  very  strong  that  in  other  cases  no 
right  of  appeal  exists.  The  tenth  section  of  chapter  629  of 
the  Laws  of  1872  is  also  very  significant  of  an  intention  on 
the  part  of  the  legislature  not  to  confer  upon  the  common  pleas 
jurisdiction  of  appeals  from  orders  of  the  marine  court. 
Chapter  617  of  the  Laws  of  1853,  section  5,  gives  an  appeal 
to  the  general  term  of  the  marine  court  from  a  judgment 
entered  by  direction  of  a  single  judge,  but  made  no  mention 
VOL.  LVII  34 
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of  orders.  The  tenth  section  of  the  act  of  1872  remedied 
this  omission,  and  allowed  an  appeal  from  orders  made  by  a 
single  justice  of  the  marine  court,  "  but  only  to  the  general 
term  of  the  said  marine  court."  The  Code  of  Civil  Proced- 
ure does  not  affect  the  question  under  consideration. 

I  am  brought,  upon  examination  of  the  question,  to  the 
conclusion  that  the  common  pleas  had  no  jurisdiction  of-  the 
appeal  in  this  case ;  and  the  order  of  that  court  is,  therefore, 
reversed.  The  effect  of  this  is  to  leave  the  order  of  the  general 
term  of  the  marine  court  undisturbed ;  but  we  pass  no  opin- 
ion upon  the  correctness  of  the  order  upon  the  merits. 

All  concur. 


K  Y.  SUPKEME  COUKT. 

LOCKWOOD  agt.  McGunzE  et  al. 
Judicial  sale  —  when  will  not  be  set  aside  —  Laches. 

Mere  inadequacy  of  price,  unattended  by  other  circumstances  warranting 
it,  will  not  authorize  an  order  vacating  a  sale;  and  so  adequacy  of  price, 
without  strong  circumstances  demanding  it,  will  prevent  an  order  for  a 
resale. 

Where  the  sale  was  made  in  October,  1878,  and  the  motion  to  set  aside 
the  sale  was  not  made  until  May,  1879 : 

Held,  that  the  party  moving  to  set  aside  the  sale  was  guilty  of  such  laches 
as  would  prevent  the  granting  of  the  motion,  especially  where  the 
rights  of  third  persons,  who  are  innocent,  intervene. 

Special  Term,  May,  18T9. 

THOMAS  McGuiBE,  one  of  the  defendants,  moved  to  set 
aside  the  sale  in  this  action,  made  under  a  judgment  in  fore- 
closure. The  sale  was  made  in  October,  1878,  and  the  motion 
was  not  made  until  May,  1879. 

The  grounds  of  the  motion  were  that  the  property  was  put 
up  in  one  parcel,  under  terms  of  sale,  by  which  it  was  to  be 
bought  subject  to  taxes  and  assessments. 
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It  was  alleged  that  the  property  sold  for  an  inadequate  sum, 
and  that  the  terms  of  sale  had  produced  that  result.  The 
judgment  did  not  require  that  the  taxes  and  assessments  should 
be  paid,  and  it  was  shown,  on  behalf  of  the  purchaser,  that 
the  terms  of  sale  were  the  best  under  the  circumstances, 
because  there  were  some  assessments  which  were  believed  to 
be  illegal  and  by  making  the  sale,  in  the  form  adopted,  both 
the  land  and  the  proceeds  of  sale  were  relieved  from  their 
payment.  It  was  shown  that  the  property  brought  about  its 
value  at  the  time  of  the  sale,  though  it  was  not  denied  that 
since  then  it  has  somewhat  advanced  in  value.  After  the 
purchase  a  mortgage  was  made  by  the  purchaser. 

John  J.  McQuerfc,  for  motion. 

Mr.  Cram,  for  mortgagee. 

Albert  Cardoso,  for  purchaser,  in  opposition. 

BEADY,  J.  —  The  application  to  set  aside  the  sale  is  met 
with  complete  answers  to  all  the  material  facts  urged  on 
behalf  of  the  applicant.  The  sale  at  the  time  it  took  place 
in  consideration  of  the  recent  advance  in  the  value  of  real 
estate,  was  a  very  unfortunate  circumstance  for  him,  because 
he  seems  to  have  been  pecuniarily  unable  to  protect  his 
interests.  It  is  rendered  the  more  unfortunate,  from  the  fact 
that  a  good  loan  has  been  made  upon  the  premises  for  which 
they  were  sold,  thus  giving  conclusive  evidence  that  the 
advance  referred  to  has  occurred,  and  that  if  the  sale  had  been 
delayed  the  disastrous  result  complained  of  would  not  have 
occurred.  This  must  be  the  case  in  numerous  other  transac- 
tions of  a  kindred  character,  and  it  is  not  within  any  equita- 
ble rule  remediable.  Assuming  that  some  of  the  errors  urged, 
as  reasons  for  setting  aside  the  sale  were  committed,  it  appears 
from  the  preponderating  proofs  that  the  lots  when  sold  brought 
their  full  value  at  that  time.  The  applicant's  case  is  not  as  com- 
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plete  on  that  subject,  perhaps,  as  it  might  have  been,  because  he 
has  not  arrayed  the  judgment  of  real  estate  dealers  on  his 
side  as  done  by  his  adversaries,  and  by  which  he  is  overcome. 
The  attorney  for  the  plaintiff,  who  was  present  at  the 
sale,  denies  all  charges  and  insinuations  of  collusion  or  design 
or  intention  to  do  ought  that  was  irregular,  and  Farley  is 
equally  affirmative  in  his  declarations  of  innocence  of  the 
charge  made.  The  sale  of  the  property  in  one  plot  was  in 
accordance  with  the  terms  of  the  decree,  which  so  described 
it  and  from  which  the  referee,  who  asserts  his  fidelity  in  the 
matter,  was  no  doubt  justified  in  selling  it  in  that  form ; 
indeed,  from  the  preponderance  as  to  value,  it  is  apparent  a 
sale  of  all  of  it  was  necessary.  There  is  another  obstacle  in 
the  way  of  the  applicant,  and  that  is  the  long  delay  which 
marks  his  conduct.  He  did  not  seek  the  aid  of  this  court 
until  months  after  the  sale  had  been  completed  and  the 
premises  mortgaged  by  the  purchaser  to  a  ~bona  fide  mort- 
gagee. The  laches  are  excused  to  some  extent  by  the  illness  of 
his  attorney,  but  this  did  not  necessarily  prevent  the  applica- 
tion from  being  made,  because  another  person  could  have 
been  selected.  "When  the  rights  of  third  persons  who  are 
innocent  intervene,  these  incidents  become  significant.  The 
delay,  until  a  rising  market  occurred,  subjects  the  applicant  also 
to  the  criticism  of  originating  the  application  he  makes  for  that 
reason,  a  conclusion  greatly  sustained  by  the  established  fact 
on  the  weight  of  evidence  that  the  lots  brought  their  then 
value  at  the  time  of  the  sale.  For  these  reasons  there  can- 
not be  a  resale  ordered.  But  while  this  result  is  expressed, 
it  must  be  qualified  by  the  statement  of  an  impression  that 
the  applicant,  under  all  the  circumstances  disclosed,  deserves 
a  better  fate,  but  he  can  only  get  in  a  court  of  justice  what 
law  and  equity  prescribe.  If  he  be  dissatisfied  he  can  appeal, 
and,  taking  the  judgment  of  the  higher  tribunal,  seek  the 
redress  which  he  fails  to  obtain  here.  Mere  inadequacy  of 
price,  unattended  by  other  circumstances  warranting  it,  will 
not  authorize  an  order  vacating  a  sale,  and  so  adequacy  of 
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price,  without  strong  circumstances  demanding  it,  will  pre- 
vent an  order  for  a  resale.  The  counsel  for  the  applicant  has 
presented  his  client's  cause  in  an  able  and  exhaustive  brief, 
which  contains  a  collection  of  the  cases  bearing  upon  the  sub- 
jects discussed  by  him,  and  has  shown  great  zeal,  industry 
and  fidelity  to  his  client  and  the  cause  advocated,  but  facts 
are  the  great  barriers  to  professional  success,  and,  it  must  be 
hoped,  always  will  be.  From  them  spring  the  invincible 
rules  of  law  and  equity.  Motion  denied. 


SUPKEME  COUKT. 

JOHN  C.  DRAPER  and  another,  executors,  &c.,  agt.  THE  PRESI- 
DENT AND  FELLOWS  OF  HARVARD  COLLEGE  and  others. 

Foreign  corporation  —  bequests  to,  valid  —  devises  of  land  to,  in  this  state, 
invalid —  Equitable  conversion  —  Will. 

A  foreign  corporation  if  authorized  by  its  charter  to  take  by  bequest, 
may  take  under  a  will  made  by  a  citizen  of  New  York  (Manice  agt. 
Manice,  43  N.  Y.,  387). 

The  corporation  being  legally  authorized  to  take  the  gifts,  the  question  as 
to  the  validity  of  the  directions  and  conditions  imposed  by  the  testator, 
as  to  holding,  investing,  accumulating  and  applying  is  for  the  considera- 
tion of  the  courts  of  the  state  where  the  corporation  is  domiciled 
(Chamberlain  agt.  Chamberlain,  43  JV.  Y.,  424). 

A  devise  of  real  estate  by  a  citizen  of  New  York,  of  land  situated  in  this 
state,  to  a  foreign  corporation,  is  invalid. 

If,  by  the  terms  of  the  will,  the  land  had  been  equitably  converted  into 
money,  and  the  gift  was  of  the  latter,  the  same  would  be  valid. 

Special  Term,  March^  1879. 

Gra/n/ville  P.  Hawes,  for  plaintiffs. 

Eocwts,  Southmayd  &  Choate,  for  respondents,  &c. 

John  M.  Knox,  for  Horatio  Payne  and  others. 
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VAN  VORST,  J.  —  Martyn  Payne,  the  testator,  died  in  the 
city  of  New  York,  where  he  was  domiciled,  in  November, 
1877,  seized  and  possessed  of  real  and  personal  estate.  He 
left  him  surviving  neither  father,  mother,  wife  nor  child. 

By  his  last  will  and  testament,  dated  on  the  28th  day  of 
April,  1864,  he  gave,  devised  and  bequeathed  all  his  property, 
real  and  personal,  with  the  exception  of  some  legacies  given 
to  others,  to  the  president  and  fellows  of  Harvard  college, 
situated  at  Cambridge,  in  the  state  of  Massachusetts,  in  their 
corporate  capacity,  and  their  successors  in  office  forever,  to  be 
held  in  trust  by  the  said  president  and  fellows,  and  their  suc- 
cessors, for  the  benefit  of  the  college,  according  to  the  speci- 
fications made  in  the  will,  and  to  be  by  them  forever  applied 
in  the  manner  and  under  the  conditions,  circumstantially  set 
forth  therein. 

Love  for  the  memory  of  a  deceased  son  inspired  these  gifts 
to  the  college,  which  were  to  be  strictly  devoted  by  the  trus- 
tees of  that  institution  to  the  establishment,  in  his  name,  of 
scholarships  and  prizes. 

This  action,  to  which  the  heirs  at  law  and  next  of  kin  of 
the  testator  are  made  parties,  is  brought  by  the  executors 
thereof,  for  an  interpretation  and  construction  of  the  provisions 
of  the  will.  And  first  with  regard  to  the  personal  estate  : 

Harvard  college,  although  a  corporation  created  by  the 
statutes  of  another  state,  can  take  gifts  of  personal  property 
under  a  will  made  by  a  person  domiciled  in  this  state. 

By  its  charter,  and  the  laws  of  Massachusetts,  the  college 
is  authorized  to  acquire  property  by  bequest  (Rev.  Stat.  of 
Mass.,  1860,  chap.  5). 

That  it  is  a  foreign  corporation  is  no  objection  to  its  taking 
a  bequest  made  by  a  citizen  of  this  state.  Manice  agt.  Manice 
(43  N.  Y.j  387),  in  which  case  a  gift  to  Yale  college,  a  Con- 
necticut corporation,  made  through  the  will  of  a  citizen  of 
New  York,  was  upheld  (Chamberlain  agt.  Chamberlain,  43 
N.  Y.,  424). 

The  provisions  made  for  the  safe  investment  and  accumula- 
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tion  of  these  gifts  by  the  trustees  for  the  establishment  and 
maintenance  of  fellowships  and  prizes,  do  not  render  the 
bequests  invalid.  The  college  being  legally  authorized  to 
take  the  gifts,  the  question  as  to  the  validity  of  the  directions 
and  conditions  imposed  by  the  testator,  as  to  holding,  invest- 
ing, accumulating  and  applying,  is  for  the  consideration  of 
the  courts  of  Massachusetts,  by  whom  their  validity,  under  the 
laws  of  that  state,  is  to  be  determined.  Manice  agt.  Manice 
(supra),  in  which  case  it  was  said  "  the  will  of  the  testator,  so 
far  as  the  courts  of  this  state  can  act  upon  it,  is  fully  executed 
when  the  money  is  paid  to  the  proper  officer  of  the  foreign 
corporation.  Though  the  laws  of  the  state  of  that  corpora- 
tion may  permit  it  to  hold  and  administer  property  in  perpe- 
tuity, or  to  accumulate  it,  the  local  policy  of  this  state  upon 
that  subject  is  not  interfered  with  by  allowing  property  of 
our  citizens  to  pass  to  such  foreign  corporation,  and  be  admin- 
istered by  it,  in  such  foreign  state,  according  to  its  own  laws" 
(2  Story  Eq.  Juris.,  sec.  1186). 

The  statutes  of  this  state  against  perpetuities  and  accumula- 
tions have  no  application  to  a  trust  to  be  performed  in  another 
state.  They  were  enacted  from  considerations  of  local  policy 
and  can  have  no  extra  territorial  effect  (Chamberlain  agt 
Chamberlain,  supra). 

The  will  of  the  testator  was  executed  with  such  formalities 
as  is  required  to  pass  property  according  to  the  laws  of  New 
York,  and  the  objects  which  the  testator  desired  by  his  gifts 
to  advance,  are  such  as  our  laws  and  institutions  regard  not 
with  disapprobation  but  with  special  favor. 

.And  the  objects  which  the  accumulations  are  designed  to 
foster  fall  in  with  the  spirit  of  our  statutes  (Rev.  Stat.,  part 
2,  chap.  1,  title  2,  sees.  56-62 ;  Williams  agt.  Williams,  4  Selden, 
525  ;  Bascom  agt.  Alberteon,  34  N.  Y.,  599). 

The  bequest  made  by  the  testator  of  his  personal  estate  to 
Harvard  college  is,  therefore,  determined  to  be  valid. 

The  devise  of  the  real  estate,  being  situated  in  this  -state,  to 
a  foreign  corporation,  raises  a  more  serious  question. 
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Mr.  Choate,  in  his  argument  in  support  of  the  claims  of 
Harvard  college,  urges  that  by  its  charter,  and  the  statutes  of 
the  commonwealth  of  Massachusetts,  that  corporation  is  author- 
ized to  take  by  devise  and  hold  land  in  Massachusetts  and 
elsewhere. 

I  do  not  think  it  necessary  to  determine  the  rights  of  Har- 
vard college  in  this  regard  under  its  charter  or  the  statutes  of 
Massachusetts.  For,  assuming  that  the  learned  counsel  is  right 
in  the  construction  he  places  upon  the  charter  of  the  college 
and  the  laws  of  that  state,  it  does  not  determine  the  validity 
of  the  devise  in  question.  Whether  the  devise  is  good  does 
not  depend  upon  the  charter  of  the  college  or  the  laws  of 
Massachusetts  but  upon  the  statutes  of  this  state  (  White  agt. 
toward,  46  N.  Y.,  144,  163). 

In  that  case  the  American  Colonization  Society  claimed 
under  a  devise  created  by  the  will  of  a  citizen  of  this  state, 
which  affected  land  situated  in  New  York. 

That  society  was  incorporated  by  a  statute  of  the  state  of 
Maryland,  by  which  it  was  authorized  to  take  land  by  devise. 

It  was  stated,  in  that  case,  that  whether  the  society  can  take 
land  in  this  state  by  devise  "  must  be  determined  solely  by 
the  laws  of  this  state." 

"With  respect  to  the  rights  of  corporations,  generally,  to 
take  by  devise,  this  state  has  a  settled  policy, 

By  the  statute  concerning  wills  (2  R.  S.,p.  57,  sec.  3)  it  is 
declared  "  that  no  devise  to  a  corporation  shall  be  valid  unless 
such  corporation  be  expressly  authorized  by  its  charter  or  by 
statute  to  take  by  devise  "  (Holmes  agt.  Mead,  52  N.  Y.,  340). 

White  agt.  Howard  (supra),  in  which  this  subject  is  largely 
discussed,  per  GKOVEB,  J.,  holds,  in  substance,  that  although 
a  corporation,  created  by  the  statutes  of  another  state,  is 
authorized,  by  its  charter  and  the  statutes  of  the  state  creating 
it,  to  take  by  devise,  such  statutes  have  no  effect  in  this  state. 
That  where  section  3,  of  the  statutes  above  referred  to,  pro- 
vides "  that  no  devise  to  a  corporation  shall  be  valid,  unless 
such  corporation  be  expressly  authorized  by  its  charter  or  by 
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statute  to  take  by  devise,  it  is  equally  clear  that  such  charters 
only  were  intended  as  were  granted  by  a  statute  of  this  state, 
or  organized  under  a  general  statute  of  the  state,  as  it  is  that 
by  the  words  '  by  statute '  a  statute  of  the  state  was  intended." 

The  devises  to  the  American  Colonization  Society,  and  other 
corporations  similarly  situated,  were  adjudged  to  be  invalid. 

I  regard  White  agt.  Howard  as  determining  the  law  of  this 
state  upon  that  subject  and  as  disposing  of  the  question  now 
under  consideration  adversely  to  the  validity  of  the  devise  to 
Harvard  college,  which  is  not  authorized  by  any  statute  of 
this  state  to  take  by  devise. 

But  it  is  further  urged,  on  behalf  of  this  corporation,  that 
the  land,  by  force  of  the  will,  was  equitably  converted  into 
personalty,  and  that  the  gift  is  of  money  and  not  of  lands. 

It  has  been  decided  that  although  a  corporation  was  not 
authorized  to  take  by  devise,  yet  it  might  take  the  money 
where  the  will,  under  which  it  claimed,  directed  a  sale  of  the 
land  to  consummate  the  gift  (Downing  agt.  Marshall,  23 
N.  Y.,  366,  388,  391 ;  Sherwood  agt.  The  American  Bible 
Society,  4  Abb.  Ct.  of  App.  Dec.,  232). 

But  I  am  of  the  opinion  that  the  will  devises  the  land  to 
the  college,  and  that  no  question  as  to  equitable  conversion 
can  arise. 

By  the  first  section  of  article  2  of  the  will,  the  gift  is  of 
real  estate.  The  real  estate  of  the  testator  is  devised  to  Har- 
vard college. 

I  find  nothing  in  subsequent  parts  of  the  will  to  qualify  the 
language  of  the  devise. 

It  may  be  conceded  that  the  testator  designed  that  the  lands 
should  be  eventually  sold  and  converted  into  money  by  the 
devisees,  in  order  that  the  "  funds,"  of  which  he  frequently 
speaks,  may  be  raised. 

No  duty  in  words,  or  by  necessary  implication,  is  imposed 
upon  the  executors  with  respect  to  the  land.  They  are  invested 
and  clothed  with  no  estate  or  power  in  or  over  the  land. 

And  whatever  directions  are  given,  or  wishes  expressed,  are 
VOL.LVH  35 
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intended  for  the  trustees  of  the  college  to  whom  the  land  is 
given. 

Where  it  appears,  from  the  general  provisions  of  a  will 
that  the  testator  intended  his  real  estate  to  be  sold,  and  the 
proceeds  were  given,  it  has  been  held  that  the  doctrine  of 
equitable  conversion  applies,  although  the.  power  of  sale  is  not 
in  terms  imperative  (Phelps  agt.  Pond,  23  N.  T".,  69). 

But  in  that  case  the  executors  were  expressly  authorized  to 
sell  and  convert  into  money  all  the  testator's  estate. 

In  Meekings  agt.  Cromwell  (5  N.  Y.,  136)  there  was  no 
devise  of  the  land  to  any  one,  but  there  was  a  direction  to  sell 
and  divide  the  proceeds. 

The  donees  of  the  power  of  sale  were  not,  however,  named, 
and  the  court  held  that  the  power  was  impliedly  given  to  the 
executors  and  might  be  exercised  by  them. 

But  in  the  will  under  consideration  there  is  no  express 
direction  to  sell,  and  the  land  and  not  its  proceeds  is  directly 
given  to  the  devisees  in  perpetuity. 

Any  sale  or  conveyance  of  the  land,  if  the  devise  is  valid, 
would  have  to  be  made  and  executed  by  the  devisees,  in  whom 
the  legal  estate  is  vested. 

The  conclusions  reached  are,  that  the  gifts  of  the  personalty 
to  Harvard  college  are  valid,  but  that  the  devise  of  the  land 
is  void,  and  that  as  to  his  real  estate  the  testator  died  intestate. 


COUKT  OF  APPEALS. 

THE  PEOPLE  ex  rel.  CHARLES  DUSENBURY,  appellant  and 
relator,  agt.  GILBERT  M.  SPEIR,  as  justice,  &c.,  respondent. 

Stfltcell  act —  confined  to  actions  upon  contract. 

The  non-imprisonment  act  (Stilwell  act)  is  confined  in  its  operation  to 
actions  upon  contract,  express  or  implied,  or  upon  a  cause  of  action  for 
damages  for  the  non-performance  of  a  contract. 
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An  action  for  wrongs  to  persons,  or  to  their  property,  actions  of  trover 
or  trespass  or  replevin  are  not  within  the  act  for  they  do  not  arise  on 
contract.  The  party  wronged  cannot,  by  waiving  the  tort,  make  a  con- 
tract and  then  resort  to  the  fact  which  constitutes  the  tort  as  a  ground 
of  arrest  (Reversing  8.  C.,  54  How.,  74). 

Argued  March,  1879  ;  decided  April,  1879. 

THIS  was  an  appeal  from  an  order  of  the  supreme  court, 
first  department,  upon  certiorari  taken  out  by  the  relator, 
Dusenbury,  affirming  an  order  of  the  hon.  GILBERT  M.  SPEIK, 
as  justice  of  the  superior  court,  New  York,  convicting  the 
appellant,  Dusenbury,  under  the  non-imprisonment  act  (Stil- 
well  act )  and  ordering  his  imprisonment.  And  also  an  appeal 
from  an  interlocutory  order  of  said  general  term  upon  a 
former  certiorari  prosecuted  on  the  application  of  the  plain- 
tiff in  the  action  reversing  an  order  of  judge  SPEEB  dismiss- 
ing and  vacating  the  same  proceedings  and  ordering  the 
relator's  discharge. 

The  case  was  twice  before  the  general  term  and  will  be 
found  reported  in  12  Hun,  70 ;  54  JIow.,  73  ;  52  How.,  277, 
and  17  Hun  ( the  next  volume  coming  out). 

The  facts  fully  appear  in  the  opinion  of  the  court. 

Hall  &  £landy,  for  appellant  and  relator,  Charles 
Dusenbury. 

I.  The  supreme  court  had  power  to  review  these  proceed- 
ings upon  certiorari  and  the  relator  was  not  limited  to  an 
appeal  (5  Waifs  Pr.,  461 ;  Spencer  agt.  Hilton,  10  Wend., 
608  ;  Townsend  agt.  Monell,  10  Wend.,  578 ;  People  agt.  Daly, 
4  Hun,  641)  and  by  the  new  Code  an  appeal  to  this  court  is 
proper  (Sec.  190.  Code  of  Civil  Procedure). 

II.  The  justice  had  no  jurisdiction  to  issue  the  warrant  in 
the  first  instance,  as  the  moving  papers  show  that  this  is  not 
a  case  contemplated  by  the  act  of  1831. 

The  act  of  1831  is  confined  in  its  operation  to  actions  on 
contract,  express  or  implied. 
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« 

The  judgment  in  the  action  of  Keiley,  as  receiver,  agt. 
Dusenbury,  and  on  which  these  proceedings  are  based,  is 
founded  in  fraud,  and  is  not  on  contract,  express  or  implied, 
and  the  relator  might  have  been  arrested  on  that  judgment 
by  ca  sa. 

III.  The  judgment  roll  and  the  supplementary  examination 
were  neither  admissible  in  evidence  against  the  relator,  and 
ought  not  to  have  been  considered,  and,  if  they  be  stricken 
out,  there  is  then  no  evidence  against  the  relator  which 
would  justify  the  issuing  of  the  warrant  (Lathrop  agt. 
Clapp,  40  N.  Y.,  332 ;  Forbes  agt.  Wittard,  37  How.,  193  ; 
People  agt.  Underwood,  16  Wend.,  546 ;  Waifs  Annotated 
Code,  sec.  292  and  cases  there  cited ;  sec.  192  of  the  Code). 

TV.  This  is  a  criminal  proceeding  (Lynd  agt.  Montgomery, 
15  Wend.,  461 ;  Moake  agt.  De  Forrest,  5  Rill,  605 ;  The 
People  ex  rel.  Latoore  agt.  CPBrien,  3  Abb.  Ct.  Appeals 
Decisions;  S.  C.,  6  Abb.  \_N.  &],  63). 

And  defendant  cannot  twice  be  put  in  jeopardy  for  the 

'same  offense  (Constitution,  sec.  6,  art.  1;  Block,  agt.  The 

People,  Parkers  Grim.   Rep.,  vol.  2,  p.  676;  The  People 

agt.  Goodwin,  18  Johns.,  187 ;  cited  24  N.  Y.,  82 ;  24  N.  Y., 

101 ;  25  N.  Y.,  421  and  26  N.  Y.,  183). 

Y  and  "VI.  The  objection  was  raised  on  the  return  of  the 
warrant  that  the  supplementary  proceedings  were  not  admis- 
sible as  evidence.  Filing  the  controverting  affidavit  did  not 
waive  the  objection,  inasmuch  as  the  section  of  the  Code  is 
mandatory  against  its  use  (Sec.  292,  Code). 

VII.  The  judgment  is  not  conclusive  of  the  fraudulent 
contraction  of  the  debt  within  the  principle  laid  down  in 
Krekeler  agt  Bitter  (62  N.    Y.,   372).     The  relator's  guilt 
under  the  Stilwell  act  was  never  involved  in  the  original 
action  and  the  fraud  contemplated  by  the  act  of  1831  is  medi- 
tated, deliberated  fraud  (People  agt.  Kelly,  35  Barb.,  454). 

VIII.  Even  if  the  judgment  and  the  supplementary  exam- 
ination are  competent  as  evidence  the  admissions  of  the  relator 
must  be  taken  together  and  when  so  taken  they  show  a  lona 
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fide  transfer  of  the  real  estate  in  dispute  (People  agt.  Norton , 
5  Seld.,  176 ;  Lawrence  agt.  Ocean  Ins.  Co.,  11  Johns.,  241 ; 
Bigelow  agt.  Saunders,  22  Barb.,  147 ;  Fenner  agt.  Lewis,  10 
Johns.,  38 ;  Carver  agt.  Tracy,  8  Johns.,  427 ;  Irwin  agt. 
Knox,  10  Johns.,  365  ;  Smith  agt.  Jones,  15  Johns.,  229 ; 
JT.  Z.  £  P.,  Pm#0  agt.  Purdy,  1  #•&&,  269  ;  Z><w6r  agt. 
Hotchkiss,  30 -y.  r.,  498). 

IX.  The  charges  of  fraud  contained  in  the  moving  papers 
having  been  denied  by  the  controverting  affidavit  it  became 
obligatory  on  respondent  to  adduce  proof  thereof  and  this  he 
did  not  do  by  competent  evidence  (Spencer  agt.  Hilton,  10 
Wend.,  608). 

X.  The  justice  had  no  power  to  convict  the  relator  in  his 
absence  and  the  record  shows  that  he  was  absent  when  con- 
victed (Stanton  agt.  Schell,  3  Sandf.,  323 ;  People  agt.  Locke, 

3  Sandf.,  443 ;  Horton  agt.  Auchmoody,  7  Wend.,  200). 

XI.  The  respondent  had  no  jurisdiction  to  proceed  after 
reversal  of  the  general  term  of  the  supreme  court  because  the 
judgment  of  that  court  was  made  the   judgment   of  the 
superior  court  instead  of  his  judgment. 

D.  M.  Porter,  for  respondent,  Gilbert  M.  Speir  as  justice. 

I.  This  is  a  special  proceeding  and  since  the  new  Code  can- 
not be  reviewed  by  certiorari,  but  only  by  appeal  (The  People, 
<&c.,  agt.  Boardman,  4  Keyes,  59 ;  sees.  1356,  1357,  1358 
and  1359,  New  Code  j  Dwarris  on  Stat.,  156 ;  Dash  agt. 

Van  Kleeck,  7  Johns.,  496 ;  Columbia  M.  Co.  agt.  Van  Pool, 

4  Cow.,  556 ;  Harrington  agt.  Trustees,  <&c.,  10  Wend.,  550 ; 
Bac.  Abr.,  tit.  Statutes  D). 

II.  The  judgment  roll  being  part  of  the  evidence  upon 
which  the  warrant  was  issued,  is  conclusive  that  the  debt  was 
fraudulently  contracted,  &c.  (Krekeler  agt.  Hitter,  62  N.  Y., 
372;    Goodrich  agt.   Downs,   6   Hill,  438;  Woodburn  agt. 
Mosher,  9  Barb.,  255). 

III.  The  non-imprisonment  act  and  arrest  under  the  Code 


273  NEW  YORK  PRACTICE  REPORTS. 

People  ex  rel.  Dusenbury  agt.  Speir. 

exist  together  (The  People,  &e.,  agt.  CPBrien,  6  Abb.  \_N.  /SI], 
63 ;  Same  agt.  Goodwin,  50  Barb.,  562 ;  Latham,  agt.  TFeste/1- 
wft,  26  Barb.,  256). 

IY.  There  is  evidence  of  the  facts  without  resorting  to  the 
supplementary  proceedings ;  but  in  any  event  a  case  under 
the  Stilwell  act  may  be  made  out,  based  on  supplementary 
proceedings  ( Wheaton  agt.  Fay,  62  N.  Y.,  275  ;  The  People, 
(Sec.,  agt.  Speir,  12  Hun,  70). 

Y.  This  is  not  a  criminal  proceeding  (The  People,  &c.,  agt. 
Underwood,  16  Wend.,  546 ;  Goodwin  agt.  Sharkey,  5  Abb. 
\N.  S.~\,  64;  Berthelon  agt.  Betts,  4  Hill,  577;  J^oa^  agt. 
Z><?  Forrest,  5  J7"^,  605  ;  Hall  agt.  Kellogg,  2  .Zfmi.,  325  ; 
Spear  agt.  Wardell,  1  Corns.,  144). 

DANFORTH,  «/!  —  In  the  course  of  supplementary  proceed- 
ings instituted  by  judgment  and  execution  creditors  of  Selah 
Hiler,  William  S.  Keiley  was  appointed  receiver  of  the  prop- 
erty, &c.,  of  the  judgment  debtor,  and  as  such  commenced 
an  action  in  the  superior  court  of  the  city  of  New  Tork 
against  Selah  Hiler,  Charles  Dusenbury,  George  W.  Lane, 
as  chamberlain  of  the  city  of  New  Tork,  and  others.  It 
appears  from  the  complaint  that,  at  the  time  of  his  appoint- 
ment, there  was  an  action  pending  in  favor  of  Hiler  against 
certain  parties,  in  which  a  considerable  sum  of  money  had 
been  obtained  and  placed  in  the  hands  of  Lane,  as  chamber- 
lain, to  the  credit  of  the  action,  and  payment  of  the  same  to 
Hiler  was  forbidden  by  injunction ;  that  afterwards  Hiler, 
with  the  fraudulent  intent  of  obtaining  possession  of  the 
money  and  preventing  it  coming  into  the  hands  of  his  cred- 
itors, and  with  intent  to  violate  the  injunction  order,  claimed 
that  the  money  had  been  previously  assigned  by  him  to  Dusen- 
bury, in  trust  for  the  benefit  of  certain  creditors  of  Hiler ; 
that  Dusenbury,  with  knowledge  of  this  injunction,  induced 
Lane  to  pay  the  money  to  him  as  such  trustee ;  that  the 
assignment  under  which  Dusenbury  made  the  claim  was 
fraudulent  and  void  as  against  creditors  and  the  plaintiff  as 
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receiver  ;  and  the  prayer  was  that  the  assignment  be  declared 
fraudulent  and  void,  and  the  plaintiff  have  judgment  against 
each  defendant,  payable  out  of  the  money  received  by  him. 
Issue  was  joined  and  the  trial  court  found  and  declared,  among 
other  things,  "  that  the  defendants,  Hiler  and  Dusenbury,  with 
the  fraudulent  intent  and  purpose  of  obtaining  possession  of 
said  money  or  of  transferring  and  disposing  of  the  same  and 
preventing  it  from  coming  to  the  hands  of  creditors,  and  with 
full  knowledge  of  said  injunction  order  and  with  the  intent 
to  violate  it,  procured  by  fraud,  an  order  from  the  court  requir- 
ing the  chamberlain  to  pay  to  Dusenbury,  as  trustee,  the 
money  so  deposited  with  him ;  that  it  was  so  paid  to  him  as 
trustee ;  that  no  assignment  was  in  fact  made  to  Dusenbury, 
as  trustee  or  otherwise ;  that  he  was  not,  individually  or  as 
trustee,  entitled  to  it ;  that  he  wrongfully  and  fraudulently 
procured  possession  of  the  same,  and  judgment  was  entered 
as  stated  in  the  affidavit  hereinafter  referred  to." 

After  the  recovery  of  this  judgment  the  plaintiff,  upon  the 
affidavit  of  his  attorney,  to  which  was  attached  a  copy  of 
the  judgment  roll  in  the  action  above  referred  to,  applied  to 
the  respondent  for  a  warrant  for  the  arrest  of  the  relator 
under  the  provisions  of  the  act  of  1831  (chapter  300)  "  to 
abolish  imprisonment  for  debt  and  to  punish  fraudulent 
debtors."  Upon  the  return  of  the  warrant  a  hearing  was  had 
and  the  relator  discharged.  The  general  term  of  the  supreme 
court  reversed  the  determination  of  the  magistrate,  and  upon 
a  rehearing  the  respondent,  following  the  rulings  of  that 
court,  convicted  the  relator,  and  he  removed  the  proceedings 
to  the  supreme  court,  where  they  were  affirmed,  and  from  the 
order  of  that  court  the  relator  has  appealed.  The  first  ques- 
tion to  be  examined  relates  to  the  jurisdiction  of  the  officer 
who  issued  the  warrant.  His  authority  in  this  case  was  not 
absolute.  It  depended  upon  the  existence  of  certain  facts. 
He  was  required  by  the  statute  from  which  he  derived  his 
authority  to  have  proof  of  these  facts,  and  the  same  statute 
declared  that  he  should  not  issue  a  warrant  without  that  proof. 
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which  is  there  prescribed  and  thus  made  indispensable  to  the 
exercise  of  this  authority.  His  jurisdiction  and  its  limitation 
depend  upon  the  provisions  of  the  act  above  referred  to. 
Under  those  provisions  no  person  can  lawfully  be  arrested  or 
imprisoned  on  any  civil  process  issuing  out  of  any  court  of 
law,  or  on  any  execution  issuing  out  of  any  court  of  equity,  in 
any  suit  or  proceeding  instituted  for  the  recovery  of  any 
money  due  upon  any  judgment  or  decree  founded  upon  con- 
tract, or  due  upon  any  contract,  express  or  implied,  or  for  the 
recovery  of  any  damages  for  the  non-performance  of  any  con- 
tract (section  1),  but  in  such  cases  it  is  made  "  lawful  for  the 
plaintiff"  who  shall  have  obtained  judgment  against  such 
person  to  apply  to  any  judge  of  the  court  in  which  such  suit 
is  brought  for  a  warrant  to  arrest  the  defendant  therein  (sec- 
tion 3).  Then  follow  these  words  of  prohibition  :  "  No  such 
warrant  shall  issue  unless  satisfactory  evidence  be  adduced  to 
him  by  the  affidavit  of  the  plaintiff,  or  of  some  other  person, 
that  there  is  a  debt  or  demand  due  to  the  plaintiff  from  the 
defendant  amounting  to  more  than  fifty  dollars,  and  specify- 
ing the  nature  and  amount  thereof,  as  near  as  may  be,  for 
which  the  defendant,  according  to  the  provisions  of  this  act, 
cannot  be  arrested  or  imprisoned,"  and  establishing  one  or 
more  particulars  which  are  specified  but  which  do  not  become 
at  present  material  in  this  inquiry.  We  are  thus  met  at  the 
outset  with  the  question,  whether  the  judgment  for  the  enforce- 
ment of  which  these  proceedings  were  instituted  was  founded 
upon  contract,  or  resulted  from  a  suit  which  had  for  its  cause 
of  action  a  claim  for  damages  for  the  non-performance  of  a 
contract.  And  this  inquiry  must  be  answered  from  the 
affidavit  presented  to  the  judge,  and  on  which  he  based  his 
warrant.  The  affidavit  states  the  recovery  of  a  judgment 
against  the  relator  in  favor  of  the  plaintiff,  William  S.  Keiley, 
as  receiver,  &c.,  of  Selah  Hiler,  for  $3,627.91,  but  neither 
states  the  cause  of  action,  nor  the  nature  of  the  indebtedness, 
nor  that  it  was  upon  contract,  express  or  implied,  nor  any  fact 
from  which  either  of  these  conditions  can  be  inferred.  The 
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affidavit,  however,  contains  these  words :  "  Deponent  further 
says,  and  charges  that  he  verily  believes,  that  the  defendant, 
Dusenbury,  neither  had  any  title  or  right  to  the  moneys 
received  by  him  from  the  chamberlain  of  the  city  of  New 
York,  which  is  particularly  mentioned  in  the  judgment  roll  in 
which  the  judgment  in  favor  of  the  plaintiff  was  recovered, 
and  that  he  well  knew  that  he  had  none,  but  that  he  obtained 
it  in  disobedience  of  the  injunction  restraining  him  from 
receiving  the  same,  and  by  fraud  and  imposition  on  the  court 
of  common  pleas,  which  court  made  the  order  on  which  he 
obtained  the  money,  and  this  statement  is  made  upon  the 
judgment  roll  in  this  action  and  findings  of  fact  contained  in 
said  judgment  roll,  and  upon  the  documentary  evidence  put 
in  evidence  on  the  trial  to  obtain  said  judgment.  Deponent 
further  says  the  said  judgment  is  wholly  unpaid  and  consti- 
tutes the  foregoing  indebtedness;  and  further  says  that  for 
the  said  cause  of  action  the  defendant,  by  the  first  two  sec- 
tions of  the  act  (above  referred  to),  cannot  be  arrested  or 
imprisoned  as  defendant  is  advised  and  believes." 

The  clause  last  cited  states  a  mere  inference  of  law,  and 
that  not  the  verified  inference  of  the  affiant,  but  his  belief 
merely  of  the  truth  of  advice  given  him.  It  is  not  enough 
(Latham  agt.  Westervelt,  26  Barb.,  260 ;  Brodhead  agt. 
McConnell,  3  Barb.,  1ST).  Every  fact  stated  in  the  affidavit 
as  to  the  cause  of  action,  meager  as  it  is  in  facts,  leads  to  an 
inference  that  there  was  no  contract  at  the  foundation  of  the 
action,  nor  any  act  or  circumstance  from  which  one  could 
be  inferred  or  implied.  Indeed,  the  facts  charged  indicate 
directly  a  cause  of  action  resting  in  tort ;  that  the  defendant 
obtained  the  money  without  right  or  title,  and  that  he  well 
knew  that  he  had  none,  excludes  the  idea  that  he  received  it 
under  a  contract ;  and  when  we  are  told,  furthermore,  that  he 
received  the  money  in  disobedience  of  an  injunction  order 
restraining  him  from  receiving  it,  and  then  that  he  obtained  it 
by  fraud  and  imposition  on  the  court,  we  perceive  not  only 
that  there  was  no  contract,  but  that  there  is  no  fact  from 
VOL.  LVII  36 
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which  a  contract  can  be  implied,  and  that,  if  the  allegations 
are  true,  the  cause  of  action  was  not  one  for  which  the 
defendant,  according  to  the  provisions  of  the  statute,  could 
not  be  arrested. 

Nor  is  there  any  fact  stated  in  the  judgment  roll  which 
aids  or  strengthens  the  affidavit.  There  is  nothing  in  the 
complaint  or  findings  to  indicate  that  the  cause  of  action  was 
a  contract,  express  or  implied,  and,  upon  the  hearing  before 
the  respondent,  after  the  arrest  of  the  defendant,  he  so  held, 
saying :  "  In  looking  at  the  judgment  roll,  it  is  plain  that  the 
warrant  herein  should  not  have  been  granted,  for  the  defend- 
ant could  have  been  arrested  in  that  original  action,  and,  if  so, 
he  cannot  be  prosecuted  under  'the  act  to  abolish  imprison- 
ment for  debt.' " 

And  the  learned  judge,  who  delivered  the  opinion  of  the 
general  term,  upon  the  first  review  (12  Hun.,  70),  says  :  "  The 
complaint  in  the  receiver's  action  neither  set  forth  in  terms, 
nor  in  any  manner  alluded  to  any  contract  existing  between 
himself  or  the  judgment  debtor  and  the  defendant,  Dusen- 
bury, either  as  a  basis  of  the  liability  desired  to  be  enforced 
and  maintained,  or  otherwise,"  but  upholds  the  jurisdiction 
of  the  judge,  upon  the  ground  that  "  from  the  facts  imper- 
fectly stated  in  the  complaint,  as  they  were,  it  could  readily 
be  seen  that  an  implied  contract  existed  in  law  for  the  pay- 
ment of  the  moneys  received  by  the  defendant,  Dusenbury,  to 
the  receiver,  in  case  he  had  no  right  to  receive  and  hold  them 
upon  the  ground  claimed  by  him." 

"We  cannot  agree  with  the  learned  judge  in  this  construc- 
tion of  the  statute;  on  the  contrary,  we  think  that  the 
express  contract  referred  to  in  the  statute  is  one  which  has 
been  entered  into  by  the  parties  and  upon  which,  if  broken, 
an  action  will  lie  for  damages,  or,  if  implied,  when  the  inten- 
tion of  the  parties  is  not  expressed  in  words,  but  may  be 
gathered  from  their  acts,  and  from  surrounding  circumstances, 
and  in  either  case  must  be  the  result  of  the  free  and  bona 
fide  exercise  of  the  will,  producing  the  "  aggregatio  mentium" 
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the  joining  together  of  two  minds,  essential  to  a  contract  at 
common  law.  There  is  a  class  of  cases  where  the  law  pre- 
scribes the  rights  and  liabilities  of  persons  who  have 
not,  in  reality,  entered  into  any  contract  at  all  with 
one  another,  but  between  whom  circumstances  have  arisen 
which  makes  it  just  that  one  should  have  a  right  and 
the  other  should  be  subject  to  a  liability  similar  to  the 
rights  and  liabilities  in  certain  cases  of  express  contract. 
Thus,  if  one  man  has  obtained  money  from  another  through 
the  medium  of  oppression,  imposition,  extortion  or  deceit,  or 
by  the  commission  of  trespass,  such  money  may  be  recovered 
backj  for  the  law  implies  a  promise  from  the  wrong-doer  to 
restore  it  to  the  rightful  owner,  although  ft  is  obvious  that 
this  is  the  very  opposite  of  his  intention.  Implied  or  con- 
structive contracts  of  this  nature  are  similar  to  the  constructive 
trusts  of  courts  of  equity,  and  in  fact  are  not  contracts  at  all 
(Addison  on  Contracts,  22).  And  a  somewhat  similar  distinc- 
tion is  recognized  in  the  civil  law,  where  it  is  said  :  "  In  con- 
tracts it  is  the  consent  of  the  contracting  parties  which  pro- 
duces the  obligation ;  in  quasi  contracts  there  is  not  any  con- 
sent. The  law  alone  or  natural  equity  produces  the  obligation 
by  rendering  obligatory  the  fact  from  which  it  results.  There- 
fore these  facts  are  called  quasi  contracts,  because,  without 
being  contracts,  they  produce  obligations  in  the  same  manner 
as  actual  contract"  (1  Potter  on  Obligations,  113).  And, 
again,  at  common  law,  says  Blackstone  (vol.  3,  p.  1 65) :  "  If 
any  one  cheats  me  with  false  cards  or  dice,  or  by  false  weights 
or  measures,  or  by  selling  me  one  commodity  for  another,  an 
action  on  the  case  lies  against  him  for  damages  upon  the  con- 
tract which  the  law  implies,  that  every  transaction  is  fair  and 
honest."  So,  if  money  is  stolen,  its  owner  may  sue  the  thief 
for  conversion  ;  doubtless  he  may  sue  him  for  money  had  and 
received  to  his  use,  but,  in  either  of  these  cases,  could  it  be 
claimed  that  the  wrong-doer  was  within  the  protection  of  the 
act  passed  to  abolish  imprisonment  for  debt,  or  that  the  con- 
tract implied  by  law  was  the  contract  specified  in  the  first 
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section  of  that  act  ?  Surely  not.  And  to  that  class  the  present 
case  belongs.  The  court  below  expressly  puts  the  obligation 
upon  the  mere  authority  of  the  law  and  makes  a  contract  "  by 
force  of  natural  equity."  The  learned  judge  says :  "  The 
law  implied  a  promise  to  pay  over  as  the  judgment  directed 
that  to  be  done."  So  obligations  are  created  in  consequence 
of  frauds  or  negligence,  and,  in  either  case,  the  law  compels 
reparation  and  permits  the  tort  to  be  waived ;  but  there  is  no 
contract  that  can  only  come  from  a  convention  or  agreement 
of  two,  not  by  the  option  or  at  the  election  of  one. 

In  the  case  before  us  there  is  not  even  an  election,  for  the 
complaint  states  no  contract  nor  charges  any  assumpsit.  It  is 
also  claimed  by  the  respondent's  counsel  that  inasmuch  as  the 
judgment  declares  the  assignment  under  which  the  defendant 
claimed  the  money  in  question  to  be  void,  therefore  Dusen- 
bury must  be  deemed  to  have  fraudulently  incurred  the  obli- 
gation for  which  the  action  was  brought,  but  that  position  is 
subject  to  the  objection  beforementioned,  in  that  the  debt  or 
obligation  spoken  of  in  the  act  of  1831  means  a  contract 
resulting  from  the  voluntary  arrangement  of  the  parties,  and 
not  one  implied  by  law  for  the  purpose  of  giving  a  remedy 
for  a  wrong  suffered. 

That  the  debt  or  obligation  was  fraudulently  incurred  is 
one  of  the  particulars  which  proved  to  exist,  permits  the 
judge  to  issue  the  warrant,  but  it  must  be  remembered  that 
in  an  action  for  the  recovery  of  debt  no  arrest  can  be  had,  and 
it  is  mere  evasion  to  say  the  defendant  violated  the  injunction, 
imposed  upon  the  court,  made  a  claim  under  a  fictitious 
assignment,  and  so  wrongfully  obtained  the  money ;  he  refuses 
to  pay  it  over  but  the  law  says  he  ought  to,  therefore  he  shall 
be  deemed  to  have  promised,  hence  you  may  sue  on  that 
assumpsil,  but  you  cannot  arrest  because  the  non-imprison- 
ment law  says  you  shall  not  in  an  action  on  contract.  There- 
fore you  set  out  in  an  affidavit  the  very  frauds  in  conse- 
quence of  which  the  law  implied  the  contract  and  demand  the 
arrest  of  the  defendant.  It  is  very  clear  that  an  action  for 
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wrongs  to  persons  or  to  their  property,  actions  of  trover  or 
trespass  or  replevin,  are  not  within  the  section,  for  they  do 
not  arise  on  contract.  The  party  wronged  cannot,  by  waiving 
the  tort,  make  a  contract  and  then  resort  to  the  fact  which 
constituted  the  tort  as  a  ground  of  arrest. 

Fassett  agt.  Tallmadge  (37  Barb.,  436)  was  an  action 
similar  to  the  one  upon  which  these  proceedings  are  based,  to 
set  aside  a  conveyance  made  by  a  debtor  of  the  plaintiff  to 
the  defendant,  Tallmadge,  on  the  ground  that  it  was  fraudu- 
lent and  void  as  to  creditors  ;  it  was  so  held  and  the  defend- 
ant was  ordered  to  pay  to  a  receiver  appointed  by  the  court 
a  sum  of  money  for  the  property  received  by  him. 

In  considering  whether  he  was  liable  to  be  imprisoned,  the 
court  says :  "  The  first  section  of  the  act  to  abolish  imprison- 
ment for  debt,  and  the  one  hundred  and  seventy-ninth  section 
of  the  Code  (kth  sub.}  are  expressly  confined  in  their  operation 
to  cases  of  contract,  or  in  which  the  debt  is  contracted  or  an 
obligation  is  incurred.  Neither  of  them  apply  to  a  case  like 
the  present,  where  the  action  is  a  proceeding  in  equity  to  set 
aside  a  conveyance  or  assignment  of  personal  property." 

As  the  complaint  stated  no  cause  of  action  upon  contract, 
and  as  the  affidavit  presented  to  the  judge  contained  no  state- 
ment or  assertion  tending  to  establish  a  contract,  express  or 
implied,  as  the  basis  of  the  judgment,  but,  on  the  contrary, 
an  action  to  recover  the  fund  on  the  ground  of  its  unlawful 
appropriation  or  conversion  by  the  defendant  showing  mis- 
feasance or  malfeasance  on  his  part  rather  than  a  contract  lia- 
bility, the  case  is  not  within  the  statute. 

Many  other  questions  are  raised  by  the  appellant's  points, 
but  as  the  conclusion  to  which  we  have  arrived  in  regard  to 
the  one  above  mentioned  goes  to  the  foundation  of  the  pro- 
ceedings, it  is  unnecessary  to  discuss  them. 

The  order  of  the  general  term  should  be  reversed,  and  the 
warrant  of  judge  SPEIK  for  the  arrest  of  the  relator,  dated 
14th  of  November,  1876,  and  all  subsequent  proceedings 
thereunder,  vacated  and  set  aside. 

All  concur,  except  MILLER,  J.,  absent  at  argument. 
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U.  S.  CIKCUIT  COUKT. 

ISIDORE  WORMSER  and  SIMON  WORMSER  agt.  CHARLES  DAHL- 
MAN, ARTHUR  A.  KLINE  and  ADOLPH  B.  ROTH. 

Removal  of  cavM —  Suit  against  three  defendants  as  copartners,  may  be 
removed  only  as  against  the  defendant  who  petitions. 

Where  suit  is  commenced  in  a  state  court  against  three  defendants  as 
copartners,  the  plaintiff  and  one  of  the  defendants  being  citizens  of 
the  state,  and  the  other  two  defendants  being  citizens  of  another  state, 
the  same  may  be  removed  to  the  United  States  circuit  court  on  petition 
of  one  of  the  non-resident  defendants,  so  far  as  it  concerns  him. 

Under  the  act  of  1866  and  subdivision  2  of  section  639  of  the  United 
States  Revised  Statutes,  the  suit  may  be  removed  only  as  against  the 
defendant  who  petitions  to  have  it  removed,  only  as  against  him. 

Subdivision  2,  of  said  section  639,  so  far  as  it  authorizes  a  defendant  to 
remove  a  cause  as  to  him,  is  not  repealed  by  the  act  of  1875  (18  U.  8. 
Statutes  at  Large,  470). 

To  entitle  the  party  to  a  removal,  the  suit  must  be  one  in  which  there 
can  be  a  final  determination  of  the  controversy,  so  far  as  concerns  him, 
without  the  presence  of  the  other  defendants  as  parties  in  the  cause. 

Southern  District,  of  New  York,  May,  1879. 
D.  M.  Porter,  for  plaintiffs. 
It.  S.  Newconibe,  for  defendant. 

BLATCHFORD,  J. —  This  suit  was  commenced  in  the  superior 
court  of  the  city  of  New  York.  Process  was  served  on  the 
defendant,  Dahlman,  alone.  He  appeared  in  the  state  court 
in  the  suit,  and  the  complaint  was  put  in  and  he  answered  it. 
No  other  defendant  has  appeared  or  answered  either  in  the 
state  court  or  in  this  court.  The  plaintiffs  and  the  defendant 
Kline  were,  at  the  time  the  suit  was  commenced,  citizens  of 
the  state  of  New  York,  and  the  other  defendants  were,  at  that 
time,  citizens  of  the  state  of  California.  The  suit  is  one 
against  the  three  defendants,  as  copartners,  to  recover  on  a 
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copartnership  liability  on  two  promissory  notes  made  by  the 
defendants,  as  copartners.  Dahlman  presented  to  the  state 
court  a  petition  .verified  April  1,  1879,  setting  forth  "that 
there  can  be  a  final  determination  of  the  controversy  so  far 
as  it  concerns  your  petitioner,  without  the  presence  of  the 
other  defendants  as  parties  to  the  cause,"  and  "that  your 
petitioner  is  desirous,  -so  far  as  concerns  him,  of  removing  the 
cause  to  the  United  States  circuit  court,"  and  praying  "  that, 
so  far  as  it  concerns  him,  the  cause  may  be  removed  to  the 
next  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York."  The  necessary  bond  was  given  and  was 
approved  by  a  judge  of  the  state  court.  It  does  not  appear 
that  the  plaintiffs'  attorney  had  notice,  in  the  state  cou^t,  of 
the  proceedings  for  removal  or  that  any  order  of  removal  was 
made  by  the  state  court.  The  defendant,  Dahlman,  has  filed, 
in  this  court,  papers  certified  by  the  clerk  of  the  state  court 
as  a  copy  of  the  record  in  the  suit  and  of  all  process,  pleadings 
and  other  proceedings  in  it,  which  consist  of  the  summons, 
notice  to  the  plaintiffs'  attorney  of  Dahlman's  appearance, 
complaint,  answer  of  Dahlman,  petition  for  removal  and 
bond  on  removal.  On  filing  such  papers  in  this  court  the 
defendant,  Dahlman,  entered  a  rule  in  this  court  continuing 
the  cause  therein  and  noting  his  appearance  therein  by  an 
attorney  and  served  on  the  plaintiffs'  attorney  a  copy  of  such 
rule  with  notice  of  its  entry.  The  plaintiffs  now  move  to 
remand  the  cause  to  the  state  court. 

It  is  plain  that  the  proceedings  for  removal  were  taken  not 
under  the  act  of  March  3, 1875  (18  U.  8.  Stat.  at  Large,  470), 
but  under  the  second  subdivision  of  section  639  of  the  Revised 
Statutes,  which  is  a  re-enactment  of  the  provisions  of  the  act 
of  July  27,  1866  (14  U.  8.  Stat.  at  Large,  306).  Under  the 
act  of  1875  nothing  less  than  the  whole  suit  can  be  removed 
into  this.court.  Under  the  act  of  1866  and  subdivision  2  of 
section  639  of  the  Revised  Statutes,  the  suit  may  be  removed 
only  as  against  the  defendant  who  petitions  to  have  it  removed 
only  as  against  him. 
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It  is  contended,  for  the  plaintiffs,  that  subdivision  2  of  section 
639  of  the  Revised  Statutes  is  repealed  by  the  act  of  1875  as 
being  in  conflict  with  the  provisions  of  that  act.  I  am  not 
referred  to  any  case  in  which  it  has  been  distinctly  held,  in  a  fed- 
eral court,  in  a  case  involving  the  point,  that  said  subdivision  2 
is  repealed  by  the  act  of  1875.  On  the  contrary,  in  Girardey 
agt.  Moore  (5  Central  Law  Journal,  78)  it  was  held,  by  Mr. 
justice  BRADLEY,  in  a  case  involving  the  point,  that  said  sub- 
division 2  is  not  repealed  by  the  act  of  1875 ;  and  judge 
DILLON  (Removal  of  Causes,  2d  ed,}  p.  28)  observes  that  it 
is,  probably,  the  better  view,  that  if  a  case  is  brought  within 
the  provisions  of  the  act  of  1866,  it  may  still  be  removed 
thereunder ;  that  cases  may  arise  of  such  a  nature  that  they 
would  fall  within  the  act  of  1866,  and  not  within  that  of 
1875,  and  that,  in  such  event,  the  latter  act  should  not  be 
held  to  repeal,  by  implication,  the  former.  This  is,  I  think, 
the  proper  view.  The  act  of  1875  does  not  expressly  repeal 
said  subdivision  2  of  said  section  639  ;  and,  as  the  act  of 
1875,  in  section  2,  only  relates  to  the  removal  of  the  whole 
suit,  while  said  subdivision  2  of  said  section  639  relates  to  the 
removal  of  the  suit  as  against  one  of  two  or  more  defendants, 
if  the  suit  is  one  in  which  there  can  be  a  final  determination 
of  the  controversy,  so  far  as  concerns  such  one  defendant, 
without  the  presence  of  the  other  defendants  as  parties  in  the 
cause,  I  concur  with  Mr.  justice  BRADLEY  in  the  view  that 
there  is  no  conflict  between  the  provisions,  and  no  reason  why 
both  should  not  stand,  and  that  said  subdivision  2  of  said 
section  639,  so  far  as  it  authorizes  a  defendant  to  remove  a 
cause  as  to  him,  is  not  repealed  by  the  act  of  1875. 

It  is  also  contended  for  the  plaintiffs  that  this  suit  is  not 
one  in  which  there  can  be  a  final  determination  of  the  con- 
troversy, so  far  as  concerns  Dahlman,  without  the  presence 
of  the  two  defendants  sued  with  him,  as  copartners,  as  parties 
in  the  cause.  The  view  urged  is  that,  as  the  three  are  sued 
as  copartners,  no  recovery  can  be  had  against  Dahlman,  unless 
the  copartnership  shall  be  established,  and  that,  in  such  event, 
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the  determination  must  be  against  the  three.  The  plaintiffs, 
as  part  of  their  causes  of  action  on  the  two  notes,  set  forth  in 
their  complaint  that  they  signed  a  composition  of  such  notes, 
and  surrendered  them,  because  of  fraudulent  representations 
made  by  the  defendants,  inducing  such  signing  and  surren- 
der. The  plaintiffs  contend  that,  as  such  composition  was 
one  with  the  defendants  jointly  and  as  copartners,  the  con- 
troversy cannot  be  determined  without  the  presence  of  all  of 
them. 

The  language  of  subdivision  2  of  section  639  of  the 
Revised  Statutes,  is  not  that  the  suit  must  be  one  in  which 
there  can  be  a  final  determination  of  the  whole  controversy 
instituted  by  the  plaintiffs,  as  regards  all  the  defendants,  with- 
out the  presence  of  all,  but  is  only  that  the  suit  must  be  one 
in  which  there  can  be  a  final  determination  of  the  contro- 
versy, so  far  as  concerns  the  defendant  petitioning  for  removal, 
without  the  presence  of  the  other  defendants  as  parties  in 
the  cause.  I  do  not  see  why  this  controversy  cannot  be 
determined  finally,  so  far  as  concerns  Dahlman,  with  him 
alone  served  or  appearing  as  defendant.  He  cannot  now  be 
heard  to  allege  that  the  others  must  be  served  or  appear  in 
this  court.  The  plaintiffs  have  the  right  to  proceed  at  the 
same  time  with  this  suit  in  the  state  court  as  against  the  other 
two  defendants.  As  this  is  a  suit  at  law,  and  the  state  prac- 
tice governs  it,  if  the  plaintiffs,  serving  process  only  on  Dahl- 
man, would,  if  the  suit  had  all  of  it  remained  in  the  state 
court,  and  it  had  been  tried  on  the  present  pleadings,  and  they 
had  recovered  judgment,  have  been  entitled  to  a  judgment 
against  all  the  defendants  as  composing  the  copartnership  < 
which  made  the  notes,  so  far  as  to  be  able  to  enforce  such 
judgment  against  the  joint  property  of  all  such  defendants 
and  against  the  separate  property  of  Dahlman,  they  will  be 
entitled  to  a  like  judgment  with  like  effect  in  this  court.  The 
words  in  the  statute,  "the  presence  of  the  other  defendants 
as  parties  in  the  cause,"  means  their  presence  by  being  served 
with  process  or  by  appearing.  Any  rights  which  the  plain- 
VOL.  LVII  37 
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tiffs  would  have  had  in  the  suit  as  against  the  other  two 
defendants,  not  served  or  appearing  by  reason  of  the  service 
on,  or  appearance  of,  Dahlman,  still  remain  to  the  plaintiffs 
and  are  brought  into  this  court  by  the  coming  of  the  plaintiffs 
and  of  Dahlman  into  this  court. 

It  is  objected  by  the  plaintiffs  that  the  petition  for  removal 
is  not  signed  or  verified  by  Dahlman  but  is  signed  and  veri- 
fied by  the  attorney  for  Dahlman  in  the  suit.  I  think  the 
petition  is  sufficiently  signed  and  verified. 

There  is  no  force  in  the  objection  that  notice  of  the  appli- 
cation for  removal  was  not  given  to  the  plaintiffs'  attorney. 

The  motion  to  remand  the  cause  is  denied. 


N.  Y.  SUPKEME  COUET. 

JOHN  C.  FOGG,  plaintiff  and  respondent,  agt.  JOHN  EDWAKDS, 
defendant  and  appellant. 

Security  for  costs  —  Laws  of  1875,  chapter  305,  section  4. 

Chapter  305,  Laws  of  1875,  should  be  liberally  construed,  and  a  non- 
resident plaintiff  may  be  required,  at  any  stage  of  the  litigation,  to  file 
additional  security  to  cover  costs  and  disbursements  already  accrued 
and  incurred  in  the  action,  and  the  costs  and  disbursements  probably  to 
accrue  and  be  incurred  in  the  further  progress  of  the  action,  where  the 
penalty  of  the  bond  filed  is  insufficient  for  that  purpose. 

First  Department,  General  Term,  January,  1878. 

THIS  is  an  appeal  from  an  order  of  Mr.  justice  DONOHTJE, 
sitting  at  special  term,  denying  a  motion  for  additional  secu- 
rity for  costs,  on  the  part  of  plaintiff,  who  was  a  non-resident, 
under  chapter  305,  Laws  of  1875,  section  4. 

At  the  commencement  of  the  action  defendant  obtained  an 
order  requiring  plaintiff  to  file  security  for  costs,  as  a  non- 
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resident,  and,  pursuant  to  that  order,  the  plaintiff  filed  such 
security  in  the  sum  of  $250. 

Subsequently  the  case  was  referred  to  a  referee  before 
whom  the  action  had  been  pending  for  upwards  of  a  year, 
and  all  the  testimony  was  in  and  the  reference  ready  to  be 
summed  up.  These  facts  were  made  to  appear  by  affidavit, 
and  it  also  appeared  that  the  expenses  already  incurred 
amounted  to  about  $500,  and  in  the  event  of  his  being  suc- 
cessful in  the  suit,  the  costs  and  disbursements  would,  greatly 
exceed  the  amount  of  the  bond  filed. 

Hall  <&  Blandy,  for  appellant. 

The  statute  under  which  this  motion  is  made  is  mandatory 
and  should  be  construed  so  as  to  carry  out  its  spirit  and  intent 
without  regard  to  the  question  of  laches. 

4 

Eugene  Smith  (John  H.  Miller),  for  respondent. 
The  defendant  has  lost  his  right  by  laches. 

BRADY,  J.  —  Upon  an  examination  of  the  statute  of  1875, 
chapter  305,  amendatory  of  the  provisions  of  the  Revised 
Statutes  in  relation  to  security  for  the  payment  of  costs,  we 
are  satisfied  that  it  should  be  liberally  construed  to  accom- 
plish the  object  in  view  when  it  was  passed. 

We  think,  under  all  the  circumstances  disclosed  by  the 
papers  submitted  for  consideration,  that  the  security  should 
be  increased  $500  by  an  additional  bond  to  that  effect. 

The  order  appealed  from  should  be  reversed  and  an  order 
entered  in  accordance  with  this  opinion,  with  ten  dollars  costs 
and  disbursements  to  abide  the  event  of  the  action. 

DAVIS,  P.  J.,  concurring 
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SUPKEME  COUKT. 
SOLOMON  DECK,  appellant,  agt.  LEONIDAS  WORKS,  respondent. 

Promissory  note  —  liability  of  guarantor,  where  payment  was  demanded  of 
the  makers,  but  refused,  no  notice  being  given  to  the  indorser  or  guaran- 
tor —  Guarantee. 

H.  and  A.,  in  consideration  of  a  horse  sold  and  delivered  to  them  by  R., 
made  and  delivered  to  R.  their  promissory  note.  R.  transferred  the  note 
to  the  defendant,  W.,  for  value  and  at  the  same  time  indorsed  it. 
Defendant,  W.,  transferred  it  to  D.,  the  plaintiff,  for  value,  with  the 
following  guarantee,  viz.:  "For  value  received,  I  guarantee  the  pay- 
ment of  the  within  note,"  signed  W.  The  note,  afterwards,  became 
due,  and  was  presented  to  the  makers  and  payment  demanded,  but  no 
notice  of  non-payment  or  protest  was  given  to  R. ,  the  indorser,  or  to  W. , 
the  guarantor.  When  the  note  became  due  the  makers  were,  and  still 
are,  insolvent,  and  the  action  is  brought  on  the  guarantee : 

Held,  that  the  omission  of  plaintiff,  D.,  the  holder,  to  serve  notice  of  pro- 
test upon  R.,  the  indorser,  or  to  give  notice  of  non-payment  to  defendant, 
W. ,  the  guarantor,  in  sufficient  season  to  enable  him  to  charge  the 
indorser,  does  not  have  the  effect  to  discharge  the  defendant  upon  his 
guarantee. 

The  guarantor  of  a  note  on  which  there  is  a  prior  indorsement,  undertakes 
for  the  performance  of  each  contract  which  he  has  guaranteed ;  that  of 
the  maker,  and  that  of  the  indorser.  If  either  fails  to  perform  the  con- 
tract which  is  guaranteed  a  cause  of  action  arises  to  the  holder  of  the 
guarantee  for  such  default. 

Where  no  condition  requiring  presentment  and  notice  of  non-payment,  or 
any  diligence  of  whatever  character  in  order  to  save  or  protect  the 
guarantor  in  any  recourse  against  the  indorser  is  expressed  in  the  guaran- 
tee, and  no  such  condition  is  as  matter  of  law  implied,  no  such  con- 
dition can  be  insisted  upon  to  discharge  the  guarantor. 

The  doctrine  of  non-performance  applicable  to  the  case  of  negotiable 
paper  does  not  govern  in  the  case  of  guarantees,  where  the  guarantor 
undertakes  positively  that  his  principal  shall  perform.  If  it  be  intended 
that  notice  shall  be  given,  it  must  be  provided  for  in  the  contract,  other- 
wise the  guarantor  must  inquire  of  his  principal. 

General  Term,  fourth  Department,  June,  1879, 
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THE  action  was  brought  upon  the  guarantee  of  a  promissory 
note  and  indorsement. 

On  the  18th  April,  1874,  H.  A.  Hober  and  E.  H.  Austin, 
in  consideration  of  a  horse  sold  and  delivered  to  them  by 
Spencer  Rutherford,  made  and  delivered  to  him  their  promis- 
sory note,  dated  on  that  day,  whereby,  sixteen  months  after 
date,  they  jointly  and  severally  promised  to  pay  to  the  order 
of  Spencer  Rutherford  $150,  at  their  house  in  Troupsburgh, 
for  value  received  with  use. 

Rutherford  held  this  note  until  the  15th  day  of  November? 
1874,  when  he  transferred  it  to  the  defendant  for  value  and 
indorsed  and  delivered  it  to  defendant. 

Defendant  held  the  note  until  July,  1875,  when  he  trans- 
ferred it  to  the  plaintiff  for  value,  writing  and  subscribing 
upon  the  back  of  the  same,  and  below  the  indorsement  of  said 
Spencer  Rutherford,  "  for  value  received  I  guarantee  the  pay- 
ment of  the  within  note,  July  10,  1875,  L.  Works." 

When  the  note  became  due  payment  was  duly  demanded  of 
the  makers,  but  no  notice  of  non-payment  or  protest  was  given 
to  said  Rutherford  at  all,  or  said  Works,  within  three  months 
thereafter. 

At  the  time  the  note  became  due  the  makers  were,  and  still 
are,  insolvent  and  the  note  remains  unpaid. 

Rutherford  refuses  to  pay  the  note,  claiming  to  be  discharged 
because  he  received  no  notice  of  protest  or  of  non-payment, 
and  he  was,  and  still  is,  solvent. 

The  cause  was  tried  before  Hon.  JAMES  L.  ANGLE,  a  trial 
by  jury  having  been  waived  and  the  complaint  was  dismissed 
on  the  merits,  the  following  opinion  being  rendered  :. 

ANGLE,  J, —  The  words,  "  the  within  note,"  used  on  the 
guarantee  had  reference  not  only  to  the  note  written  by  the 
makers,  but  also  to  the  indorsement  by  Rutherford.  It  had 
reference  to  the  paper  including  his  indorsement,  and  a  pay- 
ment of  the  note,  by  Rutherford  to  plaintiff,  would,  I  think, 
have  discharged  the  defendant  from  liability  on  the  guarantee, 
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although  the  note  as  made  by  the  makers  remains  unpaid, 
and  their  liability  on  it  unaffected  by  such  payment. 

The  reasoning  of  Loveland  agt.  Shepard  (2  If  ill,  139) 
appears  applicable  to  this  construction  of  the  guarantee  before 
me,  although  that  was  a  guarantee  of  collection. 

The  plaintiff,  when  he  took  the  note,  had  notice  from  the 
paper  itself  that  defendant  was  surety  for  Kutherford  as  well 
as  for  the  makers,  and  the  question  presented  is,  whether  it 
was  the  duty  of  plaintiff  to  have  the  note  protested  and  notice 
given  to  Rutherford,  failing  in  which  the  defendant,  as  surety 
for  Rutherford,  would  be  discharged. 

In  Allen  agt.  Rightmere  (20  J.  JR.,  366)  it  is  said  that  the 
guarantee  of  judgment  is  a  guarantee  that  the  maker  shall  pay 
when  the  note  becomes  due,  and  that  expression  has  gone  into 
many  opinions  since,  but,  in  that  case,  and  most  of  the  cases 
since  in  this  state,  there  was  no  indorser,  and  it  was  literally 
true  that  the  guarantee  was  only  as  to  what  the  maker  should  do. 

I  need  not  cite  authorities  for  the  principle  that  the  creditor 
is  bound  to  preserve  to  the  surety  the  benefit  of  securities  he 
holds.  If  they  are  lost  by  the  act  or  omission  of  the  creditor, 
the  surety  is  discharged.  "Within  this  principle  I  hold  that 
it  was  the  duty  of  the  plaintiff  to  have  preserved  to  the 
defendant  the  liability  of  the  indorser  by  protesting  this  note 
and  giving  the  indorser  notice  thereof. 

Judgment  for  defendant. 

From  this  judgment  plaintiff  appeals. 

J.  F.  Parkkurst,  for  plaintiff,  appellant. 

The  plaintiff  was  not  bound  to  charge  Rutherford  as  indorser 
and  his  failure  to  do  so  did  not  discharge  the  defendant  from 
liability  upon  his  guarantee ;  because,  First.  The  duty  of  charg- 
ing the  indorser  was  not  imposed  by  the  terms  of  the  written 
contract  and  must  be  held  to  contain  the  entire  agreement  of 
the  parties.  Second.  The  mere  passive  omission  to  charge 
the  indorser  was  not  a  release  of  security  within  the  rule 
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referred  to  by  judge  ANGLE.  Third.  A  guarantor  for  value 
is  not  a  surety  within  the  rule  above  referred  to,  and  can  claim 
no  privilege  from  that  rule.  The  written  contract  of  guarantee 
contains  the  entire  agreement  of  the  parties,  and  must  be  con- 
strued like  other  written  contracts.  It  has  long  been  the  settled 
rule  that  contracts  of  guarantee  are  to  be  construed  like  other 
written  instruments,  and  "  the  language  of  the  contract  must 
be  construed  according  to  the  plain  and  obvious  import" 
( Whitney  agt.  Groot,  24  Wend.,  82).  First.  That  guarantees 
are  governed  by  the  same  rules  of  construction  as  other  contracts. 
Second.  That  in  case  of  ambiguity  the  language  is  construed 
most  strongly  against  the  guarantor  (  Walrath  agt.  Thompson,  4 
Hill,  200 ;  Christ  agt.  Burlingame,  62  Barb.,  357 ;  Mason 
agt.  Pritchard,  15  East,  227 ;  Mayer  agt.  Isaac,  6  P.  <&  W., 
610 ;  Drummond  agt.  Prestman,  12  Wheat.,  518 ;  Fell  on 
Guarantees  [2d ed.~\,  page  130 ;  Farmers  and  Mechanics'1  Bank 
agt.  Evans,  4  Barb.,  488).  The  guarantor  is  bound  by  his  writ- 
ten contract  and  can  claim  nothing  beyond  it,  and  the  holder 
of  a  guaranteed  obligation  owes  no  duty  to  the  guarantor 
unless  imposed  by  the  terms  of  the  contract  of  guarantee 
( WinchM  agt.  Doty,  15  Hun,  2).  No  case  can  be  found 
where  our  courts  have  imposed  any  duty  upon  the  holder  of 
the  guaranteed  obligation  which  was  not  expressly  stipulated 
for  in  the  written  contract.  As  stated  in  Edwards  on  Bills 
&c.,  "the  terms  of  a  contract  of  guarantee  are  construed 
strictly,  and  the  law  does  not  supply  any  condition  which  is 
not  incorporated  into  the  agreement,  or  fairly  implied  from 
the  language "(  Wright  agt.  Johnson,  8  Wend.,  512 ;  Hunt 
agt.  Smith,  17  Wend.,  179  ;  Dobbins  agt.  Bradley,  17  Wend., 
422 ;  Walrath  agt.  Thompson,  6  Hill,  240 ;  2  Comst.,  185). 
And  "  if  the  very  terms  of  the  guarantee  do  not  necessarily 
imply  that  the  liability  of  the  guarantor  is  dependent  upon 
the  failure  to  obtain  payment  after  proceedings  at  law  against 
the  principal,  a  suit  at  law  is  not  necessary  to  bind  him" 
(Morris  agt.  Wadsworth,  11  Wend.,  100  ;  Morris  agt.  Wads- 
worth,  17  Wend.,  103  ;  Compston  agt.  McNair,  1  Wend.,  457). 
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It  is  competent  for  a  guarantor  to  require  as  a  condition  or 
prerequisite  to  his  obligation  to  pay,  that  the  holder  shall 
first  test  the  collectibility  of  the  note  by  proceedings  against 
the  maker  or  indorser,  or  to  require  any  other  duty  of  the 
holder.  If,  however,  he  requires  any  such  duty  of  the  holder, 
he  must  do  it  by  the  terms  of  his  contract  of  guarantee.  It 
is  not  imposed  by  the  law  but  by  the  very  word  and  letter  of 
the  contract  itself.  For  instance,  a  guarantee  that  the  note  is 
"  good,"  or  that  it  is  "  collectible  of  A,"  or  "  collectible 
within  one  year,"  or  "  collectible,"  imposes  such  a  duty  because 
"  if  A  guarantees  the  collectibility  of  B's  note  to  C,  he  does 
not  absolutely  guarantee  its  payment,  but  only  that  he  will 
pay  in  the  event  that  C  shall  test  the  collectibility  or  goodness 
of  the  note  by  suit,  and  shall  be  unable  by  due  and  reasonable 
diligence  to  enforce  payment "  (3  Daniels  on  Neg.  Inst.,  page 
648  ;  Allen  agt.  Rightmire,  20  John.,  365  ;  Dickerson  agt. 
Dickerson,  39  III.,  5T5 ;  Arants  agt.  Commonwealth,  18 
Grat.,  770 ;  Craig  agt.  ParTcis,  40  N.  Y.  [1  Hand},  188 
and  cases  cited}.  It  will  be  observed  that  in  all  these  cases 
something  remained  to  be  done  by  the  holder  before  he  could 
have  recourse  to  the  guarantor,  and  that  that  service  was 
stipulated  for  in  the  contract  of  guarantee.  In  such  a  case 
the  guarantor  cannot  be  required  to  pay  until  the  holder  has 
performed  the  condition  precedent  imposed  by  the  terms  of 
the  contract  of  guarantee  (Burt  agt.  Horner,  5  Barb.,  501 ; 
Newell  agt.  Fowler,  23  Barb.,  632).  If  it  be  intended  that 
notice  shall  be  given,  it  must  be  provided  for  in  the  contract, 
otherwise  the  guarantor  must  inquire  of  his  principal  (Doug- 
lass agt.  Rowland,  23  Wend.,  35).  The  point  was  decided 
long  ago  that  a  guarantee  of  payment  is  not  a  conditional 
but  an  absolute  undertaking  that  the  maker  will  pay  the  note 
when  due  (See,  also,  Allen  agt.  Itightmire,  20  John.,  365). 
And  the  rule  is  the  same  in  England  (Somersal  agt.  Bamerly, 
Cro.  Jac.,  287 ;  Atkins  &  Wolffs  Cases,  1  Leon,  105  ;  Pit- 
man agt.  Biddlecome,  4  Mod.,  230;  Smith  agt.  Goff,  11  id., 
48  ;  Brookbank  agt.  Taylor,  (Jro.  Jac.,  605  ;  Warrington  agt. 
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Furbor,  8  East,  242).  And  in  Walton  agt.  Mascall  (13  Mees. 
<&  Wels,  452)  the  court  say  :  "  It  is  clear  that  a  request  for  the 
payment  of  a  debt  is  quite  immaterial  unless  the  parties  to  the 
contract  have  stipulated  that  it  shall  be  made.  If  they  have  not, 
the  law  requires  no  notice  or  request"  (Brandt  on  Suretyship, 
(&c.,  sec.  170).  When  the  contract  is  an  absolute  guarantee 
of  payment  as  in  this  case,  there  is  no  condition  whatever,  and 
the  liability  of  the  guarantor  is  commensurate  with  that  of 
the  maker.  When  the  note  became  due  the  guarantor  was 
bound  to  produce  his  principal  at  the  place  where  the  note 
was  payable,  and  to  see  that  he  paid  it,  or  to  pay  it  himself. 
The  obligation  of  a  guarantor  is  what  the  fair  import  of  its 
language  imposes  upon  him.  If  his  engagement  is  absolute, 
he  cannot  insist  upon  any  condition  (Simmons  agt.  State,  36 
-ZV^  H.,  73 ;  Brandt  on  Suretyship,  171 ;  Edwards  on  Bills, 
p.  243 ;  Breed  agt.  Hillhouse,  7  Conn.,  523  ;  6  Bar.  <&  Ores., 
373 ;  Read  agt.  Curtis,  7  Greenleaf,  186).  So,  also,  in  Illi- 
nois and  Connecticut  the  courts  adopt  the  language  of  Doug- 
lass agt.  Howland  (supra),  and  say :  "  It  is  a  general  rule 
that  when  one  guarantees  the  act  of  another  his  liability  is 
commensurate  with  that  of  his  principal,  and  he  is  no  more 
entitled  to  notice  of  default  than  the  latter.  Both  must  take 
notice  of  the  whole  at  their  peril"  (Gage  agt.  Lewis,  68  111., 
604 ;  14  Conn.,  479 ;  24  Wend.,  35).  "  The  liability  of  a 
guarantor  is  measured  by  that  of  his  principal,  unless  he 
expressly  assumes  a  less  or  greater  liability  "  (Smith  agt.  Rog- 
ers, 14  2nd.,  224).  A  guarantee  of  payment  is  a  contract  that 
the  money  shall  be  paid  at  maturity,  while  a  guarantee  of  col- 
lection is  simply  a  warranty  that  it  is  collectible  (Edwards  on 
Bills,  234  and  cases  j  Compston  agt.  McNair,  1  Wend.,  457). 
And  the  holder  of  a  guarantee  of  collection  must  make  dili- 
gent effort  to  collect  the  note  or  the  guarantor  will  be  dis- 
charged (Burt  agt.  Horner,  5  Barb.,  501 ;  Fell  on  Guarantee, 
p.  320 ;  Craig  agt.  Parkis,  40  N.  Y.,  188  and  cases ;  Moak- 
ley  agt.  Riggs,  19  John.,  68  and  cases  ;  Loveland  agt  Shep- 
ard,  2  Hill,  1 39).  But  if  the  contract  is  a  guarantee  of  pay- 
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ment,  lie  is  not  bound  to  demand  payment,  and  may  even 
wait  until  the  maker  is  insolvent  without  prejudice  to  his 
rights  against  the  guarantor  {Brown  agt.  Curtis,  supra). 
Second.  The  mere  passive  omission  to  charge  the  indorser 
was  not  the  release  of  a  security  within  the  rule  referred  to  by 
judge  ANGLE.  The  rule  refers  only  to  the  release  by  the  vol- 
untary act  of  the  creditor  of  property  held  as  security  for  the 
debt.  The  proposition  stated  in  the  opinion  of  judge  ANGLE, 
that  the  holder  was  bound  to  charge  the  indorser  within  the 
principle  of  the  cases,  holding  that  a  "creditor  is  bound  to 
preserve  to  the  surety  the  benefit  of  securities  he  holds,"  can- 
not be  sustained  upon  either  principle  or  authority.  It  is  true 
that  a  creditor  who  holds  property  as  security  for  payment  of 
the  debt  cannot  voluntarily  relinquish  it  without  discharge  of 
a  surety  pro  tanto.  The  creditor  in  such  case  becomes  a  trus- 
tee for  all  parties  concerned.  But  it  must  be  an  interest  in 
property  of  the  principal  debtor  by  reason  of  which  the 
holder  is  charged  with  a  trust  in  favor  of  the  surety.  The 
security  must  be  "  a  mortgage,  pledge  or  lien,  some  right  or 
interest  in  property  which  the  creditor  can  hold  in  trust  for 
the  surety,  and  to  which  the  surety,  if  he  pay,  can  be  subro- 
gated  and  the  right  to  apply  or  hold  must  be  absolute  "  (Glazier 
agt.  Douglass,  32  Conn.,  393  ;  Brandt  on  Suretyship,  sec. 
374).  Nor  can  it  be  said  that  Rutherford  has  been  "  released  " 
from  liability  upon  the  note.  He  was  never  liable  except  con- 
tingently and  he  was  never  charged.  There  is  a  wide  dis- 
tinction between  a  release  of  a  person  liable  upon  an  instru- 
ment and  a  passive  omission  to  charge  one  contingently  liable, 
and  even  toward  a  surety  in  fact,  the  rule  does  not  impose 
such  a  duty  upon  the  creditor.  For  instance,  if  the  holder  of 
a  note  releases  the  first  indorser  he  cannot  recover  of  the  sec- 
ond indorser  (Newcomb  agt.  Raynor  and  al.,  21  Wend.,  108). 
But  he  may  omit  to  charge  the  first  indorser  and  still  recover 
of  the  second  (Baker  agt.  Morris,  25  Barb.,  140 ;  Morgen 
agt.  Woodworth,  3  John.  Cases,  89).  So,  also,  he  may  with- 
diaw  an  execution  before  levy  (Humphrey  agt.  Hitt,  6  Grat., 
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509  ;  Lenox  agt.  Prout,  3  Wheat.,  520).  'But  otherwise  after 
levy  (Commonwealth  agt.  Haas,  16  8.  &  R.,  252  ;  Farmer^ 
Bank  agt.  Reynolds,  13  Ohio,  84;  Mayhew  agt.  Boyd,  5 
Md.,  102  ;  1  Parsons'  JV.  &  B.,  242).  Such  a  passive  omission 
will  not  discharge  even  a  surety.  The  rule  in  such  case  is 
stated  by  the  court  of  appeals  as  follows :  "  Mere  laches  on 
the  part  of  a  creditor,  or  non-performance  of  some  act,  which 
might  prevent  loss  to  a  surety,  will  not 'in  the  absence  of  some 
express  covenant  or  condition,  discharge  a  surety  "  (Board  of 
Supervisors  agt.  Otis  et  aL,  62  N.  Y.,  88  ;  Overruling  Peo- 
ple agt.  Janson,  7  John.,  332 ;  Dye  agt.  Dye,  20  Ohio,  86 
and  cases  cited ;  Wells  agt.  Mann,  45  N.  Y.,  327 ;  Sterling 
agt.  Marietta  Co.,  11  Serg.  &  Rawl.,  179  ;  Ilubbell  agt.  Car- 
penter and  al.,  5  Barb.,  520  ;  Freemarfs  Bank  agt.  Rollins, 
13  Maine,  202 ;  Powell  agt.  Waters,  17  John.,  176  ;  Daniels 
on  Neg.  Inst.  S.,  1326).  The  discharge  of  one  of  several 
sureties  by  the  failure  of  the  creditor  to  sue  within  thirty 
days  after  notice,  under  the  Arkansas  statute,  is  held  not  to 
affect  the  liability  of  co-sureties  ( Willson  agt.  Tebbetts,  29 
Ark.,  579).  And  neglect  to  present  note  to  administrator  of 
maker  until  all  remedy  against  estate  of  maker  is  lost,  will 
not  discharge  surety  ( Villars  agt.  Palmer,  67  III.,  204),  or 
failure  to  have  mortgage  recorded  (Philbroolc,  agt.  McEwan, 
16  Ind.,  347),  or  omission  to  prove  debt  in  bankruptcy  (Hayes 
agt.  Ward,  4  John.  Ch.,  132 ;  King  agt.  Baldwin,  2  John. 
Ch.,  562),  or  neglect  to  enroll  bond  under  the  statute  of 
Mississippi  (PicTcens  agt.  Finney,  20  Miss.,  468  ;  Me  Gee  agt. 
Metcalf,  20  Miss.,  535).  Third.  The  rule  that  a  surety  is  dis- 
charged if  the  creditor  release  a  security  upon  property  of  the 
principal  debtor,  does  not  apply  to  a  guarantor  for  value. 
Neither  an  indorser  nor  a  guarantor  for  value  is  entitled  to 
claim  any  benefit  from  that  rule  (Pitts  agt.  Congdon,  2  N".  J7"., 
352  ;  Wells  agt.  Mann,  45  N.  Y.,  330  ;  Colgrove  agt.  Tollman, 
67  N.  Y.,  99  ;  Hurd  agt.  Little,  12  Mass.,  503).  In  the  case  of 
Tremble  agt.  Thorne  (16  John.,  151),  the  court  refused  to 
give  an  indorser  for  value,  the  benefit  of  this  rule  because  he 


800  NEW  YORK  PRACTICE  REPORTS. 

Deck  agt.  Works. 

was  "  answerable  upon  an  independent  contract."  And  in 
the  case  of  Wells  agt.  Mann  (45  N.  Y.,  330),  and  Colgrove 
agt.  Tollman  (67  N,  Y.,  99),  this  limitation  of  the  rule  was 
expressly  approved,  and  the  rule  was  held  not  to  include 
indorsers  or  guarantors.  Where  the  guarantee,  as  in  this  case 
was  in  consideration  of  property  purchased  by  the  guarantor 
at  the  time  of  the  guarantee  and  subsequent  to  the  execution 
of  the  note,  it  was  held  that  such  a  guarantee  was  an  engage- 
ment to  pay  the  guarantor's  own  debt  in  a  particular  way  and 
need  not  be  in  writing.  That  the  guarantor  in  such  a  case 
"  did  not  undertake  as  a  mere  surety  for  the  maker,  but  on 
his  own  account,  and  for  a  consideration  which  had  its  root 
in  a  transaction  entirely  distinct  from  the  liability  of  the 
maker  V  (Dauber  agt.  Blackney,  38  Barb.,  434  ;  Brown  agt. 
Curtis,  2  N.  Y.,  225  ;  Leonard  agt.  Vredenburgh,  8  John., 
38 ;  Johnson  agt.  Gilbert,  4  Hill,  178 ;.  Fowler  agt.  Clear- 
water,  35  Barb.,  143  ;  Cardell  agt.  McNeill,  21  N.  Y.,  340 ; 
Mallory  agt.  Gillett,  21  N.  Y.,  418 ;  Nelson  agt.  Boynt«n, 
3  Mete.,  396).  "  It  is  a  rule,  well  settled  and  repeatedly 
recognized  in  this  court,  that  taking  a  note  either  of  the  debtor 
or  a  third  person  for  a  pre-existing  debt  is  no  payment  unless 
it  be  expressly  agreed  to  take  the  note  as  payment,  and  to  run 
the  risk  of  its  being  paid.  The  holder  is  not  obliged  to  sue 
upon  it.  He  may  return  it  when  dishonored  and  resort  to 
his  original  demand  "  (Toby  agt.  Barber,  5  John.,  72  ;  New 
York  State  Bank  agt.  Fletcher,  5  Wend.,  88 ;  Hayes  agt. 
Stone,  7  Hill,  130  and  cases  cited  j  Dams  agt.  Allen,  3  Corn- 
stock,  170 ;  Heubach  Brothers  agt.  Mollmon,  2  Duer,  259). 
And  the  rule  is  the  same  where  the  sale  of  the  chattel  is  con- 
temporaneous with  the  transfer  of  the  note  (Battle  agt  Coit, 
26  N.  Y.,  404).  It  is  as  if  Works  had  been  paid  for  his  horse 
in  counterfeit  money  or  the  bills  of  a  broken  bank  (11  Wend., 
19).  And  Works  may  recover  for  the  price  of  the  horse,  if 
upon  the  trial  he  produces  the  note  (Hughes  agt  Wheeler,  8 
Cowen,  76;  11  Johnson,  519;  Johnson  agt.  Weed  et  al.,  9 
•  John.,  310). 
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The  defendant  was  discharged  from  liability  upon  his  guar- 
antee, by  reason  of  the  failure  of  the  plaintiff  to  give  the 
indorser  notice  of  non-payment  and  his  consequent  discharge 
from  liability  as  indorser.  The  nature  of  the  contract  of  one 
who  guarantees  the  payment  of  the  promise  to  pay  of  another 
is  well  settled.  He  is  a  surety  (  Washington  Bank  agt.  Shurt- 
leff,  4  Mete.,  30,  32  ;  Turnure  agt.  Hohenthal,  4=  J.  &  S.,  79). 
There  are  differences  between  the  contract  of  the  grantor  and 
that  of  him  who  signs  the  note  as  surety ;  such  differences 
being  in  favor  of  the  grantor ;  but  as  he  promises  to  pay  the 
debt  of  another,  he  is  a  surety  (2  Parsons  on  N.  and  B.,  117 
[nofe],134;  Brandt  on  Guarantee,  &c.,  sec.  1).  The  agree- 
ment of  the  grantor  is  absolute,  like  that  of  a  surety ;  but  not 
absolute  to  pay.  It  is  absolute  to  pay  if  the  maker  does  not 
(Brown  agt.  Curtiss,  2  N.  Y.,  225,  228  ;  Brandt  on  Guarantee, 
sec.  1).  "  He  does  not  promise  that  he  will  pay  the  note,  but 
that  the  maker,  who  has  agreed  to  pay  it,  and  who  is  bound 
to  pay  it,  shall  perform  his  agreement.  His  agreement  is 
absolute  and  unconditional  that  the  maker  of  the  note  shall 
pay  it,  but  his  liability  is  contingent  upon  the  failure  of  the 
maker  to  pay  it"  (Citing  Brown  agt.  Curtiss,  supra;  Ten 
Eyck  agt.  Brown,  3  Pinney,  452,  454;  S.  C.,  4  Chandler, 
151 ;  Mallory  agt.  Lyman,  3  Pinney,  443  ;  S.  C.,  4  Chandler, 
143).  "Whatever  may  be  the  niceties  of  the  distinction,  it  is 
sufficient  that  the  grantor  agrees  to  answer  for  the  debt  of 
another  and  is  a  surety  (2  Daniel  on  Nego.  Instr.,  sees.  1752, 
1753  ;  Union  Bank  agt.  Coster,  1  Sandf.  S.  C.,  563  ;  3  Kent, 
123,  124  ;  authorities  cited,  supra).  There  is  one  distinction, 
however,  which  is  of  importance  in  this  case,  and  that  is  that 
a  surety  of  a  note  is  generally  a  maker.  The  debt  is  his, 
primarily,  and  he  is  not  only  absolutely  bound  to  pay  at 
maturity,  but  he  is  absolutely  liable  then  to  pay.  The  guaran* 
tor,  on  the  contrary,  agrees  to  pay  the  debt  of  another.  He 
is  absolutely  bound  to  do  it,  but  liable  only  in  case  the  maker 
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does  not  (2  Daniel  on  Nego.  Instr.,  sec.  1753  ;  Brewster  agt. 
Silence,  4  Seld.,  207 ;  Brandt  on  Guarantee,  sec.  1).  The 
rule  as  to  the  construction  of  the  guarantor's  contract  was 
laid  down  on  the  argument  of  the  case  of  Davis  agt.  Cope- 
land  (67  N.  Y.,  127),  thus:  "A  guarantor  is  only  to  be 
held  to  strict  compliance  with  his  contract.  But  the  contract 
is  to  be  construed  like  any  other  contract ;  not  most  strongly 
against  the  guarantor,  nor  most  strongly  for  him."  And 
the  same  rule  is  laid  down  by  the  authorities  (Brandt  on 
Guarantee,  sees.  78,  79).  The  contract  of  the  defendant  was 
that  he  guaranteed  the  payment  of  the  note.  As  defendant 
held  the  note,  it  was  the  contract  of  the  makers,  supplemented 
and  strengthened  by  the  contract  of  Rutherford,  the  indorser. 
Rutherford  sold  the  note  to  defendant,  indorsed  it,  and  the 
liability  of  Rutherford  upon  the  note  was  prior  to  that  of 
defendant.  Defendant,  if  he  paid  the  note,  could  call  upon 
Rutherford  to  make  him  good,  if  Rutherford's  liability 
still  existed.  The  words  of  the  guarantee  are  :  "  For  value 
received  I  guarantee  the  payment  of  the  within  note."  The 
"  within  note  "  is  the  note  made  by  Hober  and  Austin,  and 
indorsed  by  Rutherford  (Loveland  agt.  Shepard,  2  Hill,  139). 
As  the  note  was  transferred  to  the  plaintiff,  it  consisted  not 
only  of  the  absolute  agreement  of  the  makers,  but  of  the 
conditional  agreement  of  the  indorser,  and  the  still  later 
agreement  of  the  defendant,  which  was  secondary  to  both. 
This  agreement  of  the  indorser  was  avaikble  to  plaintiff, 
because  he  owned  the  note,  and,  if  defendant  paid  it,  it  would 
also  be  available  to  him.  But,  to  make  it  available,  the  note 
must  not  only  have  been  presented  for  payment,  but  Ruther- 
ford must  have  had  notice  of  the  default  of  the  maker,  and 
that  notice  must  have  been  given  to  him  by  the  next  day,  or 
put  .a  the  post-office,  directed  to  him  at  his  residence  (2 
Daniel  on  Nego.  Instr.,  sec.  1035  et  seq.).  Unless  this  was 
done  he  was  discharged.  The  contract  requires  the  very 
greatest  good  faith  on  the  part  of  the  principal  toward  the 
guarantor  (Story  Eq.  Juris.,  sees.  324,  326 ;  Brandt  on 
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Guar.,  sec.  79).  When  any  act  has  been  done  by  the  obligee 
that  may  injure  the  surety,  the  court  is  very  glad  to  lay  hold 
of  it  in  favor  of  the  surety  (Law  agt.  E.  I.  Co.,  4  Ves.,  Jr., 
824,  833).  And  if  the  person  guaranteed  omits  to  do  any 
act  which  he  ought  to  do,  and  the  omission  prove  injurious 
to  the  surety,  the  surety  is  discharged.  So,  also,  the  surety 
has  a  complete  right  to  the  benefit  of  every  security  held  by 
the  creditor,  and,  if  the  benefit  of  it  is  lost,  the  guarantor  is 
discharged  ( Watts  agt.  Shuttlewortk,  5  H.  &  N.,  235,  247 ; 
Newton  agt.  Chorlton,  10  Hare,  646,  651).  As  Kent  puts  it, 
the  creditor  is  bound  to  preserve  his  securities  unimpaired, 
when  he  intends  to  look  to  the  surety  for  payment  (3  Kent, 
124).  A  learned  writer  says  that  "  a  person  holding  a  guar- 
antee for  the  payment  of  a  bill,  is  nevertheless  bound  in 
duty  to  the  guarantor  to  make  a  proper  presentment  of  it  for 
payment,  and  give  due  notice  of  its  dishonor,  so  as  to  charge 
the  parties  liable  thereon  "  (Edwards  on  B.  and  N.,  242). 
The  same  rule  applies  to  a  party  holding  an  indorsed  note 
as  a  pawn  (Edwards  on  Bailments,  sees.  238,  239,  240). 
Rutherford  being,  as  to  defendant  a  principal  debtor,  liable 
before  him,  and  one  to  whom  Works  might  resort  if  he  was 
obliged  to  pay,  the  failure  to  keep  him  liable  had  the  same 
effect,  as  to  Works,  as  though  the  owner  of  the  note  had  dis- 
charged the  sole  solvent  debtor  and  then  tried  to  hold  the 
guarantor.  Such  discharge  releases  the  guarantor.  The 
good  faith  and  care  required  on  the  part  of  the  creditor  are 
such  that,  if  he  fails  to  give  notice  of  non-payment  to  the 
guarantor  and  he  suffers  damage  thereby,  he  is  discharged  to 
the  extent  of  the  damage  (3  Kent,  123,  124;  Brandt  on 
Guarantee,  sec.  168). 

TALCOTT,  J. —  This  is  an  appeal  from  a  judgment  rendered 
at  the  Steuben  circuit  in  an  action  tried  by  the  court,  a  jury 
having  been  waived. 

The  action  was  brought  upon  a  guarantee  of  the  payment 
of  a  note  which  was  written  by  the  defendant  upon  the  back 
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of  a  note  made  by  Hober  and  Austin  and  dated  April  18, 
1874,  whereby  they  promised  to  pay  to  the  order  of  Spencer 
Rutherford  $150,  "  at  my  house  in  Troupsburgh,"  for  value 
received,  with  interest,  payable  sixteen  months  after  date. 
Afterwards,  and  before  the  note  matured,  it  was  for  value 
received,  indorsed  by  Spencer  Eutherford  and  delivered  to 
the  defendant ,  who,  on  the  10th  of  July,  1875,  executed  the 
guarantee  which  was  in  the  following  words : 

"  For  value  received  I  guaranty  the  payment  of  the  within 
note.  Dated  July  10,  1875. 

L.  WORKS." 

And  thereupon  the  said  defendant,  Works,  sold  and  trans- 
ferred the  said  note  to  the  plaintiff  for  a  valuable  considera- 
tion, at  the  time  paid  to  the  defendant  by  the  plaintiff. 

When  the  note  became  due  payment  thereof  was  duly 
demanded  of  the  makers  but  it  was  not  paid.  No  notice  of 
protest  or  of  the  non-payment  of  the  note  was  given  to 
Spencer  Rutherford,  the  indorser,  or  to  the  defendant,  and 
the  defendant  was  not  informed  of  the  non-payment  of  the 
note  for  three  months  after  its  maturity.  At  the  time  of  the 
maturity  of  the  note  the  makers  were,  and  still  are,  insolvent. 
Rutherford,  the  indorser,  then  was,  and  still  is,  solvent,  but 
by  reason  of  the  failure  to  give  him  notice  of  the  demand 
and  refusal  to  pay  the  note,  Rutherford  claims  that  he  has 
been  discharged  as  indorser ;  and  the  defendant  by  reason  of 
the  omission  to  notify  said  Rutherford  of  the  presentation 
and  non-payment,  of  the  note,  has  lost  all  remedy  as  against 
said  Rutherford  and  has  been  thereby  damnified.  And  the 
court  found,  as  a  conclusion  of  law,  that  by  the  discharge  of 
Rutherford,  and  the  consequent  injury  to  the  defendant,  the 
defendant  has  been  discharged  from  his  liability  as  a  guar- 
antor of  the  payment  of  the  said  note,  and  ordered  a  judg- 
ment for  the  defendant. 

So  the  question  is  presented  in  the  case,  whether  under 
such  circumstances  the  holder  of  the  guarantee  of  payment 
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has  lost  his  claim  upon  the  guarantor  by  the  omission  to  give 
a  prior  indorser  notice  of  the  demand  of  payment  on  the 
makers  and  their  refusal. 

As  singular  as  it  may  appear,  we  have  been  able  to  find  no 
case  among  the  reported  cases  in  this  state  and  have,  by  the 
elaborate  briefs  of  the  respective  counsel,  been  referred  to 
none  in  which  the  precise  point  raised  in  this  case  has  been 
decided. 

In  Brown  agt.  Curtiss  (2  JW.  Y.,  225)  it  was  held  that 
where  one  contracts  in  the  form  of  a  guarantee  of  payment 
upon  the  back  of  a  promissory  note  he  cannot  be  made  liable 
as  indorser,  nor  can  he  set  up  in  his  defense  the  want  of 
demand  and  notice,  and  that  the  mere  neglect  of  the  holder 
to  sue  the  maker  does  not  discharge  the  guarantor  although 
the  maker  becomes  insolvent  intermediate  the  maturity  of  the 
note  and  the  action  against  the  guarantor. 

BRONSON,  J.,  who  delivered  one  of  the  opinions  in  that 
case,  says :  "  The  undertaking  of  the  defendant  was  not  con- 
ditional, like  that  of  an  indorser,  nor  was  it  on  any  condition 
whatever.  It  was  an  absolute  engagement  that  the  note 
should  be  paid  by  the  maker  at  maturity ;  when  the  maker 
failed  to  pay,  the  defendant's  contract  was  broken  and  the 
plaintiff  had  a  complete  right  of  action  against  him.  It  was 
no  part  of  the  agreement  that  the  plaintiff  should  give  notice 
of  the  non-payment,  nor  that  he  should  sue  the  maker  or  use 
any  diligence  to  collect  the  money  from  him. 

"  The  cases  in  Massachusetts,  Maine  and  Pennsylvania 
are  not  law  in  this  state.  With  us 

proceedings  against  the  maker  are  only  necessary  where 
there  is  a  guarantee  of  collection."  In  the  same  case,  in  the 
opinion  of  STRONG,  J.,  it  is  said  :  "The  direct  engagement  of 
the  indorser  of  a  negotiable  note  and  of  the  guarantor  of  the 
payment  of  the  note,  whether  negotiable  or  not,  is  the  same. 
Both  undertake  that  the  maker  shall  pay  the  amount  when  it 
becomes  due.  If  there  is  a  failure  in  such  payment  both 
contracts  are  broken.  Ordinarily  upon  a  breach  of  a  contract 
VOL.  LVII  39 
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the  party  bound  for  its  performance  immediately  becomes 
liable  for  the  consequent  damages.  In  the  case  of  the 
indorser  of  a  negotiable  promissory  note,  however,  the  lia- 
bility does  not  become  absolute  unless  due  notice  of  non-pay- 
ment is  given  to  the  party  whom  it  is  intended  to  charge. 
That  is  not  because  the  indorser  has  thus  stipulated  in  terms, 
but  it  is  a  condition  annexed  by  the  rules  of  the  commercial 
law.  In  the  case  of  a  guarantor  there  is  nothing  to  exempt 
him  from  the  ordinary  liability  of  parties  who  have  broken 
their  contracts ;  when  it  is  direct  and  not  conditional,  no  con- 
dition requiring  notice  of  non-payment  is  inserted  in  the 
contract,  nor  is  any  inferred  by  any  rule  of  law.  The  guar- 
antor is  bound  to  ascertain  for  himself  whether  his  contract 
has  been  performed,  and  can  easily  obtain  the  requisite 
information  from  the  party  for  whose  conduct  he  has  assumed 
the  responsibility," 

In  the  case  of  Brown  agt.  Curtiss  (supra),  there  was  no 
prior  indorser,  and  BRONSON,  J.,  in  allusion  to  this  fact,  says : 
"If  there  had  been  an  indorser  on  the  note  prior  to  the  guar- 
antee, and  the  plaintiff  had  allowed  him  to  be  discharged  by 
neglecting  to  demand  payment  and  give  him  notice,  it  maybe 
that  the  defendant  would  have  a  good  answer  to  the  action. 
But  it  is  not  necessary  to  consider  this  question  for  there  was 
no  indorser." 

But  it  will  be  perceived  that  both  BRONSON  and  STRONG, 
JJ.,  put  the  principle  upon  which  it  was  held  that  no  notice 
to  the  guarantor  of  presentment  and  non-payment  is  neces- 
sary in  order  to  maintain  the  action  against  him,  upon  the 
ground  that  the  contract  of  guarantee  of  payment  is  entirely 
unconditional  and  in  no  manner  qualified  by  any  engage- 
ment, express  or  implied,  imposing  upon  the  holder  of  the 
guarantee  the  duty  of  any  diligence  whatever  in  regard  to  a 
presentment  for  payment,  or  notice  of  the  non-payment. 
This  being  the  principle  upon  which  the  decision  rests,  we 
do  not  see  how  any  condition  rendering  it  necessary  for  the 
Iholder  of  the  guarantee  to  demand  payment  of  the  maker, 
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and  in  case  of  non-payment  to  notify  the  indorser,  can  be 
interpolated  in  the  contract,  in  order  to  hold  the  guarantee 
liable  on  his  guarantee.  No  such  duty  was  imposed  by  the 
terms  of  the  written  contract,  which  must  be  held  to  consti 
tute  the  agreement  between  the  parties.  It  is  a  settled  rule 
that  guarantees  are  to  be  construed  like  other  written  instru- 
ments. "  The  language  of  the  contract  must  be  construed 
according  to  the  plain  and  obvious  import "  ( Whitney  agt. 
Groot,  24  Wend.,  82 ;  Walrath  agt.  Thompson,  4  Hill,  200  ; 
Winchell  agt.  Doty,  15  Hun,  2).  "  If  the  very  terms  of  the 
guarantee  do  not  necessarily  imply  that  the  liability  of  the 
guarantee  is  dependent  upon  the  failure  to  obtain  payment 
after  the  proceedings  at  law  against  the  principal,  the  suit  at 
law  is  not  necessary  to  bind  him  (Morris  agt.  Wadsworth^ 
11  Wend.,  100 ;  S.  C.,  17  Wend.,  103).  Therefore,  as  no 
condition  requiring  presentment  and  notice  of  non-payment, 
or  any  diligence  of  whatever  character,  in  order  to  save  or 
protect  the  guarantor  in  any  recourse  against  the  indorser  in 
this  case  is  expressed,  and  no  such  condition  is  as  matter  of 
law  implied,  it  would  seem  obvious  that  no  such  condition 
can  be  insisted  upon  to  discharge  the  guarantor.  In  Douglass 
agt.  Rowland  (24  Wend.,  35)  it  was  held  that  "  the  doctrine 
of  non-performance  applicable  to  the  case  of  negotiable  paper 
does  not  govern  in  the  case  of  guarantees.  Where  the  guar- 
antor undertakes  positively  that  his  principal  shall  perform, 
if  it  be  intended  that  notice  shall  be  given  it  must  be  pro- 
vided for  in  the  contract,  otherwise  the  guarantor  must  inquire 
of  his  principal."  It  may  be  considered  that  the  guarantor 
of  a  note  on  which  there  is  a  prior  indorsement  undertakes 
for  the  performance  of  each  contract  which  he  has  guaranteed, 
that  of  the  maker  and  that  of  the  indorser.  If  either  fails 
to  perform  the  contract  which  is  guaranteed  a  cause  of  action 
arises  to  the  holder  of  the  guarantee  for  such  default.  And 
if  the  guarantee  was  confined  to  the  indorsement  alone  it 
may  be  possible  that  any  neglect  of  the  holder  to  see  that  the 
indorser  was  duly  charged  so  as  to  make  him  liable  by  law, 
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would  discharge  the  guarantor,  but  where  the  guarantee  is  as 
in  this  case,  that  the  parties  who  are  liable  bj  two  separate 
contracts,  one  absolutely  as  maker,  the  other  conditionally, 
provided  a  due  demand  is  made  of  the  maker  and  if  he  refuse 
payment,  notice  to  the  indorser,  then  we  see  no  reason  why 
the  holder  of  the  guarantee  may  not  maintain  his  action  for 
default  in  the  performance  of  either  contract  guaranteed. 
This  is  not  the  case  of  a  release  of  the  liability  of  the 
indorser,  in  which  case  the  guarantor  might  have  reason  to 
complain,  but  of  a  simple  omission  to  charge  the  indorser  by 
notice. 

If  the  holder  release  the  first  indorser  he  cannot  recover  of 
the  second  indorser  (Newcomb  agt.  Raynor,  21  Wend.,  108). 
But  the  holder  may  omit  to  charge  the  first  indorser  and  yet 
recover  against  the  second  (Baker  agt.  Morris,  25  Barb.,  140  ; 
Spencer  agt.  Ballon,  18  N.  T.,  327).  On  the  whole,  we  think 
if  the  guarantor  desired  to  have  recourse  to  the  indorser  in 
this  case,  and  desired  that  the  holder  of  the  guarantee  should 
take  the  requisite  steps  to  charge  the  indorser,  he  should  have 
so  provided  in  his  contract,  otherwise  he  must  see  to  it  him- 
self that  the  indorser  is  duly  notified  of  the  non-payment  of 
the  note. 

The  case  of  Loveland  agt.  Shepard  (2  Hill,  139),  upon 
the  authority  of  which  the  justice  at  the  circuit  seems  to  have 
disposed  of  this  case,  was  a  guarantee  of  collection  in  which 
case  there  was  no  breach  of  guarantee,  except  upon  a  failure 
to  collect  after  the  exhaustion  of  all  legal  remedies,  as  pro- 
vided for  by  the  very  terms  of  the  contract  of  guarantee,  as 
such  contracts  have  been  construed  by  the  courts. 

In  the  case  of  Green  &  Co.  agt.  Thompson  (33  Iowa,  293) 
the  precise  question  in  this  case  arose.  It  was  there  claimed 
that  the  defendant,  a  guarantor  of  payment,  had  suffered  det- 
riment because  he  was  not  notified  of  the  non-payment  of  the 
note,  the  payment  of  which  he  had  guaranteed  in  time  to 
enable  him  to  give  notice  thereof  to  two  indorsers,  under 
whom  he  had  acquired  the  note,  who  were  thereby  discharged 
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from  liability,  and  the  following  doctrine  is  laid  down  in  that 
case :  "  As  there  rests  no  obligation  on  the  holder  of  the  note, 
when  he  seeks  to  charge  the  guarantor  only,  to  give  such 
notice  as  will  bind  an  indorser,  the  guarantor  cannot  be 
relieved  if  it  is  not  done ;  any  detriment  he  may  thereby 
suffer  the  law  presumes  he  assented  to  assume  by  entering 
into  a  contract  which  provides  no  protection  against  it." 

There  is  another  view  of  the  case  which  may  be  taken 
which  leads  to  the  result  that  the  guarantor  in  this  case  is 
liable  upon  his  guarantee  notwithstanding  the  neglect  of  the 
holder  to  charge  the  indorser.  The  ground  on  which  the 
defendant's  case  seems  to  have  been  put  at  the  circuit,  and 
upon  which  it  is  sought  to  be  maintained  here,  is  upon  the 
rules  applicable  to  the  case  of  principal  and  surety.  The 
general  rule,  as  well  settled,  is,  that  where  a  creditor  relin- 
quishes to  a  principal  debtor  other  direct  or  collateral  securi- 
ties which  he  might  have  resorted  to  for  the  exoneration  of 
the  surety,  the  surety  is,  pro  tanto,  discharged  (See  case  of 
Ingalls  agt.  Morgan,  10  JV.  I7".,  87).  If  this  principle  had 
any  application  to  the  case  of  an  absolute  and  unconditional 
undertaking  like  a  positive  guarantee  of  payment  at  all  events, 
yet  it  will  be  remembered  that  in  this  case  it  is  expressly 
found  that  the  defendant  received  a  valuable  consideration  for 
his  guarantee  and  for  this  reason,  if  for  no  other,  he  was  not 
in  the  condition  of  a  surety  for  the  performance  of  the  con- 
tract of  the  indorser.  In  Pitts  agt.  Condon  (2  N.  Y.,  352) 
it  was  held  that  "where  a  creditor  receives  from  his  principal 
debtor  collateral  security  of  sufficient  value  to  pay  the  debt, 
the  surety  is  discharged  if  the  security  be  surrendered  with- 
out his  consent.  But  where  the  holder  of  a  promissory  note 
indorses  and  transfers  it  for  value,  in  the  usual  course  of  busi- 
ness, he  is  not  a  surety  within  the  meaning  of  this  rule  and, 
therefore,  he  will  not  be  discharged  although  the  indorser  takes 
security  from  the  maker  and  afterwards  surrenders  it  without 
his  consent."  In  this  case,  therefore,  the  defendant  cannot 
claim  to  have  applied  the  rule  existing  as  between  a  creditor 
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and  a  surety  for  the  reason  that  he  transferred  and  guaranteed 
the  note  in  question  for  a  valuable  consideration  received  by 
him  from  the  plaintiff  at  the  time  and  as  the  consideration 
for  the  transfer  and  guarantee. 

In  view  of  the  whole  case,  therefore,  we  think  that  the 
judge  at  the  circuit  erred  in  his  conclusion  that  the  omission 
on  the  part  of  the  plaintiff  to  charge  the  indorser  or  to  give 
notice  of  non-payment  to  the  guarantor  in  sufficient  season  to 
enable  him  to  charge  the  indorser  had  the  effect  to  discharge 
the  defendant  from  liability  on  his  guarantee  of  payment. 

The  judgment  is  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 


SUPREME  COURT. 

MAKIE  ANTOINETTE  WITTHAUS  agt.  FREDERICK  C.  C.  SCHACK. 

• 

Executing  a  deed  without  reading  it — mistake  — fraud  and  surprise  — 

Pleading. 

Where  a  complaint  alleged  that  the  plaintiff  signed  a  deed  without  read- 
ing it,  under  a  belief  that  its  contents  were  different  from  what  they 
really  were,  but  it  did  not  appear  upon  what  facts  the  plaintiff 's  belief 
was  founded,  and  that  they  were  of  a  character  to  justify  trust  and 
confidence,  or  that  it  was  through  trust  and  confidence  reposed  in  any 
one,  or  in  any  representation  made  or  influence  exercised,  that  plaintiff 
omitted  to  read  the  deed,  before  signing  the  same : 

Held,  that  equity  would  not,  for  such  mistaken  belief,  rescind  the  deed. 

Where  there  is  a  mutual  mistake  of  facts,  equity  will  give  relief  by 
reforming  the  deed,  so  that  the  true  agreement  of  the  parties  may  be 
carried  out.  A  mistake  by  one  party,  and  fraud  in  the  other,  in  taking 
advantage  of  the  mistake,  will  also  justify  the  court  in  granting  relief. 

Unless  confidence  is  reposed,  a  party,  before  signing  a  deed,  is  put  upon 
inquiry,  and  must  exercise  proper  care  and  reasonable  diligence. 

The  mistake,  to  correct  the  consequences  of  which  a  court  of  equity 
may  be  moved,  arises  through  ignorance,  surprise,  imposition  or  mis- 
placed confidence.  These  terms  defined. 

See  note  at  end  of  the  case. 

Special  Term,  March,  1879. 
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DEMTTBBEB  to  complaint. 
C.  A.  Damson,  for  plaintiff. 
Lewis  Sanders,  for  defendant, 

YAN  YOEST,  J.  —  I  conclude  that  the  complaint  in  this 
action  does  not  disclose  a  state  of  facts  which  justifies  the 
rescission  of  the  contract,  or  its  reformation. 

That  the  instrument  signed  by  herself  and  husband  was  in 
fact  different  from  what  she  supposed  and  believed  it  to  be, 
no  fraudulent  representation  or  artifice  having  been  used  to 
obtain  her  signature,  and  no  confidence  having  been  abused, 
is  no  ground  for  rescinding  it. 

Where  there  is  a  mutual  mistake  of  fact,  equity  will  give 
relief  by  reforming  the  instrument,  so  that  the  agreement  of 
the  parties  may  be  carried  out.  A  mistake  by  one  party,  and 
fraud  in  the  other,  in  taking  advantage  of  the  mistake,  will 
also  justify  the  court  in  granting  relief  (Bryce  agt.  Lorillard 
Fire  Ins.  Co.,  55  N.  Y.,  240). 

But  of  the  parties  to  the  deed  in  question,  and  those  inter- 
ested under  it,  the  plaintiff  only  is  alleged  to  have  executed  it 
under  a  mistaken  supposition  and  belief  as  to  its  contents. 

The  complaint,  indeed,  alleges  that  before  the  deed  was 
executed,  and  when  plaintiff's  attention  was  first  called  to  the 
subject,  "  it  had  been  proposed "  that  certain  parcels  of  her 
husband's  lands  north  of  Fifty-ninth  street  should  be  set 
apart,  to  be  held  in  trust  for  certain  of  his  creditors,  and  that 
no  property  was  suggested  or  named  to  the  plaintiff  in 
connection  with  the  contemplated  trust,  or  proposed  to  be 
embraced  therein,  other  than  that  north  of  Fifty-ninth  street. 

It  does  not  appear,  by  the  complaint,  who  called  the  plain- 
tiff's attention  to  the  subject,  or  by  whom  or  in  whose  interest 
"  it  had  been  proposed." 

If  such  proposition  proceeded  from  any  person  who  expected 
to  be  a  party  to  the  instrument,  or  was  to  obtain  any  advantage 
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thereunder,  with  the  design  of  deceiving  her  as  to  the  true 
character  of  the  deed,  she  would  be  called  upon  to  sign,  and 
such  design  was  carried  out  by  such  person  in  the  preparation 
of  the  deed  it  would  be  a  fraud  against  which  equity  would, 
without  doubt,  relieve  the  plaintiff ;  or  if,  after  the  proposition 
was  made  and  assented  to,  the  other  parties  in  interest  had, 
without  her  consent,  changed  its  terras  in  material  parts,  and, 
without  knowledge  or  information  of  the  change,  plaintiff 
had,  through  confidence  reposed  in  those  who  presented  the 
deed  for  signature,  executed  the  same  without  reading,  sup- 
posing and  believing  it  was  prepared  in  conformity  with  what 
had  been  antecedently  agreed  to,  that  would  present  a  case  of 
mistake,  through  misplaced  confidence,  against  which  equity 
would  relieve  her. 

But  the  complaint  connects  neither  of  the  parties  above 
alluded  to  with  "  the  proposal "  made  to  her,  nor  with  any  part 
in  the  preparation  of  the  deed,  or  the  obtaining  of  the  signatures, 
nor  are  they  implicated  in  any  betrayal  of  confidence  reposed. 

In  the  absence  of  any  allegations  upon  the  subject  we  are 
not  to  presume  that  the  proposal  necessarily  came  from  them, 
or  that  they  have  abused  any  confidence  reposed,  or  did  any 
thing  to  raise  a  mistaken  belief  or  supposition  in  the  plaintiffs 
mind,  when  she  executed  the  deed,  as  to  its  contents. 

Pleadings  are  not  based  or  sustained  upon  presumptions. 
Facts  must  be  alleged,  especially  where  it  is  sought  to  obtain  the 
rescission  of  a  deed  executed  and  acknowledged  in  proper  form. 

It  is  not  alleged  that  any  misrepresentation  was  made,  or 
improper  influence  exercised  to  induce  her  signature. 

Plaintiff,  however,  alleges  that  she  signed  without  reading 
the  deed,  under  a  belief  and  supposition  that  it  did  not  convey 
land  south  of  Fifty-ninth  street  and  that  one  of  the  creditors 
named  was  secured  to  an  amount  less  than  that  actually  stated 
therein,  and  that  it  did  not  include  a  creditor  who,  it  appears, 
was  provided  for. 

But  it  does  not  appear  in  distinct  and  clear  terms  upon 
what  plaintiffs  belief  or  supposition  was  founded,  and  that  it 
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was  of  a  character  to  justify  trust  and  confidence  on  her  part, 
or  that  it  was  through  trust  and  confidence  reposed  in  any  one,  or 
in  any  representations  made  or  influence  exercised,  that  she  exe- 
cuted the  deed  without  reading  or  having  the  same  read  to  her. 

As  far  as  the  plaintiff's  complaint  discloses,  her  "  mistake  " 
was  not  shared  by  the  other  parties,  nor  does  it  appear  that 
they  had  any  reason  to  know  that  she  had  any  supposition  or 
belief  that  the  contents  of  the  deed  were  different  from  what 
appeared  on  the  face  of  the  instrument. 

As  already  observed,  I  do  not  think  that  the  complaint  dis- 
closes such  a  mistake  as  would  justify  a  rescission  of  the 
instrument. 

The  plaintiff's  position  at  best,  if  there  be  a  total  absence  of 
fraud,  proceeds  upon  her  failure  to  exercise  proper  care  in 
signing  the  deed  without  reading  it. 

I  am  not  aware  that  such  fact  alone  justifies  an  action  to 
rescind  a  deed.  Unless  confidence  was  reposed,  a  party  is 
put  upon  inquiry.  There  must  be  reasonable  diligence 
(Story's  Equity  Jurisprudence,  sec.  146  and  note  2). 

The  mistake,  to  correct  the  consequences  of  which  a  court 
of  equity  may  be  moved,  arises  through  ignorance,  surprise, 
imposition  or  misplaced  confidence  (Story's  Equity  Juris- 
prudence, sec.  110). 

This  is  not  a  case  of  ignorance  which  would  justify  the 
relief  asked,  and,  besides,  it  must  appear  that  an  unconscien- 
tious  advantage  was  taken  of  the  ignorance  (Idem,  sec.  147). 
And  surprise,  unless  it  becomes  an  ingredient  or  instrument 
of  fraud,  is  not  a  subject  of  equity  jurisdiction  ( WillarcTs 
Equity  Jurisprudence,  page  206). 

The  plaintiff's  case,  if  properly  expressed,  would  come 
under  the  head  of  imposition  or  misplaced  confidence,  but 
there  are  no  facts  alleged  to  justify  such  imputation  against 
the  other  parties  to  the  deed,  or  interested  in  its  provisions. 

In  case  of  mutual  mistake  it  is  not  necessary  that  there 
should  be  a  presumption  of  fraud.  But  if  there  was,  in 
truth,  any  mistake  on  the  plaintiff 's  part  exclusively,  it  must 
VOL.  LVII  40 
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have  originated  in  the  suppression  or  concealment  of  the 
other  side,  and,  through  the  exercise  of  improper  influence 
and  deceit,  by  which  she  was  thrown  off  her  guard  and 
imposed  upon,  and  facts  disclosing  such  fraud,  and  connecting 
the  other  side,  or  some  of  them,  with  the  fraud,  should  be 
alleged.  Coming  to  this  conclusion,  as  to  the  defective  char- 
acter of  the  plaintiff 's  complaint,  in  substance,  it  is  not  neces- 
sary to  examine  at  length  the  other  grounds  of  demurrer, 
as  to  an  alleged  defect  of  parties. 

But,  as  the  plaintiff  may  amend  the  complaint,  I  may 
express,  as  my  opinion,  that  there  is  no  such  defect. 

The  trustee  represents  the  cestui  que  trusts,  and  a  defense 
by  him  will  be  their  defense. 

There  should  be  judgment  for  the  defendant  on  the 
demurrer,  but  with  liberty  to  the  plaintiff  to  amend  on  pay- 
ment of  costs. 

No  appeal. 

NOTE. — Where  one  party  to  a  contract,  at  the  time  he  executes  it,  so  con- 
ducts himself  as  to  lead  a  reasonable  man  to  believe  that  he  understands 
and  assents  to  its  terms  and  the  other  party,  so  believing,  executes  and  per- 
forms it  on  his  part,  the  former  is  precluded  from  asserting  that  he  did 
not  so  understand  and  assent,  and  is  bound  by  it  (Phillip  agt.  Gallant, 
62  N.  T.,  256). 

"  Where  a  contract  is  required  to  be  in  writing  and  a  party  receives  a 
paper  as  a  contract,  or  where  he  knows  or  has  reason  to  suppose  that  a 
paper  delivered  to  him  contains  the  terms  of  a  special  contract,  he  is 
bound  to  acquaint  himself  with  its  contents,  and  if  he  accepts  and  retains 
it  he  will  be  bound  by  it,  although  he  did  not  read  it"  (Madan  agt.  She- 
rard,  73  N.  Y. ,  329,  334).  But,  where  a  traveler,  on  delivery  of  baggage 
to  a  local  express  company,  receives  a  paper,  which,  from  the  circum- 
stances of  the  transaction,  he  has  a  right  to  regard  simply  as  a  receipt  or 
voucher  to  enable  him  to  follow  and  identify  his  property  and  no  notice 
is  given  to  him  that  it  embodies  the  terms  of  a  special  contract,  his  omis- 
sion to  read  the  paper  is  not,  per  se,  negligence  and  he  is  not,  as  matter  of 
law,  bound  by  its  terms.  As  to  whether  he  accepted  it  with  notice  of 
its  contents,  or  with  notice  that  it  contained  the  terms  of  a  special  con- 
tract, is  one  of  evidence  to  be  determined  by  the  jury  (Idem;  see,  also, 
Blossom  agt.  Dodd,  43  N.  T.,  270).  [Eo. 
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SUPKEME  COUET. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  LINUS  JONES 
PECK,  GEORGE  TALBOT  and  WILLIAM  McCRAE. 

Reference  —  action  to  recover  for  overpayments  on  written  contracts  —  when  witt 
be  referred — Pleading — Complaint  —  allegations  necessary  to  present  ques- 
tion of  fraud — Answer. 

Goods  sold  and  delivered,  and  work,  labor  and  services  performed,  are 
matters  of  account,  whether  their  value  is  fixed  by  an  agreement,  ver- 
bal or  written,  or  is  to  be  ascertained  by  proof ;  and  a  suit  brought  to 
recover  either  their  original  or  their  market  value,  when  the  allegation 
is  that  it  is  unpaid  or  one  brought  to  recover  payments  in  excess  of 
such  value  is  ordinarily  and  generally  an  action  founded  upon  a  con- 
tract and  is  referable. 

A  complaint  in  an  action  brought  to  recover  a  certain  amount  of  overpay- 
ments made  by  the  state  to  the  defendants  for  services  done  and  per- 
formed and  materials  furnished  under  the  written  contracts,  which 
ftxed  the  price  to  be  paid  for  such  labor  and  materials,  although  it  avers 
that  the  defendants  have  made  a  false  statement  or  have  presented  a 
false  certificate,  or  received  more  than  was  their  due,  fails  to  charge 
fraud  in  procuring  the  excessive  payments,  and  must  be  deemed  one 
ex  contractu  to  recover  excessive  payments  for  work,  labor  and  materials, 
which  payments  were  made  in  the  belief  that  false  representations  and 
false  certificates  were  true,  and  as  it  confessedly  invokes  an  examination 
of  a  long  account,  is  a  proper  case  for  a  reference. 

It  seems,  that  if  the  complaint  had  averred  that  the  defendants  had  know- 
ingly made  a  false  statement  and  knowingly  presented  a  false  certificate, 
and  knowingly  received  more  than  was  their  due,  the  issue  of  fraud 
would  have  been  presented,  and  the  action  would  have  been  one  for  a 
tort  or  wrong,  and,  consequently,  could  not  be  referred. 

Albcmy  Circuit,  Mwy,  1879. 

MOTION  by  plaintiffs  to  refer  the  above  entitled  cause,  which 
is  on  the  calendar  of  the  circuit  for  trial. 

A.  Scfwonmaker,  Jr.,  attorney-general,  for  plaintiffs. 
A.  P.  Lcvnswg  and  G.  C.  Greene,  for  defendants. 
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WESTBROOK,  J.  —  This  action  is  brought  to  recover 
$87,891,25,  the  amount  of  overpayments  made  by  the  state 
to  the  defendants,  for  services  done  and  performed  and  mate- 
rials furnished  by  such  defendants,  for  the  Buffalo  State  Asy- 
lum for  the  Insane,  under  two  written  contracts,  which  fix 
the  price  to  be  paid  for  such  labor  and  materials.  The  com- 
plaint states  the  amount  of  work  and  quantity  of  material 
paid  for,  and  the  sums  of  money  paid  on  account  thereof  at 
various  times,  and  also  what  it  avers  was  the  true  amount  of 
work  done,  and  quantity  of  material  furnished,  and  the  sums 
which  the  defendants  were  entitled  to  receive  on  account 
thereof,  and  it  demands  judgment  for  the  before  mentioned 
sum  of  $87,891.25,  with  interest  from  January  1,  1877. 

The  answer  admits  that  the  defendants  were  paid  by  the 
plaintiffs  the  sums  of  money  charged  in  the  complaint,  and 
that  such  payments  were  for  the  quantum  of  work  and 
material  also  therein  set  forth ;  but  it  alleges,  among  other 
things,  "  that  the  same,  and  every  part,  were  justly  due  the 
said  defendants  for  the  materials  so  as  aforesaid  furnished, 
and  labor  so  as  aforesaid  performed  under  the  said  contract 
respectively." 

From  this  statement  it  is  apparent  that  one  question,  at 
least,  which  the  pleadings  present,  is  :  How  much  work  was 
done,  and  materials  furnished  ?  There  is  no  dispute  as  to  the 
sums  of  money  received,  but  the  amount  of  work  done,  and 
quantity  of  material  furnished,  are  the  disputed  points,  and 
the  plaintiffs  must  show  them  to  be  less  than  paid  for,  or  fail 
in  the  action.  That  an  action,  which  presents  such  an  issue, 
for  the  purpose  of  recovering  overpayments,  must  be  one 
founded  upon  contract,  unless  other  allegations  in  the  com- 
plaint change  its  character,  is  too  clear  for  argument ;  and  it 
is  equally  clear  that  an  investigation,  which  seeks  to  ascertain 
how  much  work  has  been  done  and  materials  furnished 
during  a  period  of  several  months  (it  being  conceded  that 
such  work  was  of  great  magnitude,  and  the  quantity  of 
materials  very  large),  must  be  one  involving  a  long  account, 


NEW  YORK  PRACTICE  REPORTS.  317 

The  People  agt.  Peck,  Talbot  and  McCrae. 

though  the  prices  to  be  paid  were  controlled  by  written 
instruments.  In  other  words,  goods  sold 'and  delivered,  and 
work,  labor  and  services  performed,  are  matters  of  account, 
whether  their  value  is  fixed  by  an  agreement,  verbal  or 
written,  or  is  to  be  ascertained  by  proof ;  and  a  suit  brought 
to  recover  either  their  agreed  or  their  market  value,  when  the 
allegation  is  that  it  is  unpaid,  or  one  brought  to  recover  pay- 
ments in  excess  of  such  value,  is  ordinarily  and  generally  an 
action  founded  upon  a  contract.  It  follows,  then,  that  this 
action  must  be  referred,  unless  other  allegations  in  the  com- 
plaint make  it  one  for  a  tort  or  wrong,  and  whether  or  not  it 
is  one  of  that  character  will  next  be  considered. 

The  counsel  for  the  defendants  claim  that  the  complaint 
alleges  that  their  clients  procured  the  alleged  excessive  pay- 
ments by  fraud  and,  therefore,  the  issue  of  fraud  is  presented 
and  must  be  established  to  entitle  the  plaintiffs  to  recover. 
There  certainly  is  some  language  used  which  gives  color  to 
the  argument,  but  a  careful  analysis  of  the  complaint  will 
show  that  the  plaintiffs  do  not  necessarily  present  that  ques- 
tion. If  it  is  true,  that  it  is  said  the  defendants  "  claimed, 
assumed  and  pretended  "  to  have  entered  into  certain  contracts 
with  the  state,  but  it  is  not  averred  that  such  pretense  was 
false,  but  on  the  contrary  from  the  fact  that  each  is  called 
a  "  contract,"  and  copies  of  both  are  appended  to  and  made 
a  part  of  the  complaint  and  from  the  further^  fact  that  pay- 
ments are  declared  to  have  been  made  thereunder,  it  is  appar- 
ent that  the  pleader  intended  to  aver  the  actual  existence  of 
such  contracts,  and  not  the  contrary.  So,  too,  when  it  is 
charged  that  the  defendants  "  falsely  pretended  and  procured 
false  certificates  from  divers  of  the  agents  and  managers  of 
the  Buffalo  State  Asylum  for  the  Insane,"  it  is  not  designed 
to  be  averred  that  it  was  a  false  pretense  that  they  had  such 
certificates,  for  then  the  allegation  would  be  contradictory,  as 
it  is  declared  they  did  have  them,  but  they  were  "  false." 
What  the  pleader  here  evidently  means  is,  that  some  of  such 
agents  and  managers  gave  "  false  certificates  "  and  such  certi- 
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ficates  being  false,  it  was  "  falsely  pretended  "  (falsely  claimed) 
by  the  defendants 'that  the  amount  specified  thereby  as  due, 
was  actually  owing  by  the  state  to  them.  It  is  also  true 
that  the  complaint,  after  stating  what  sums  of  money  the 
defendants  should  have  received,  declares  "  that  the  claim  for 
any  more  was  wholly  fraudulent  and  fictitous  and  that  the 
defendants,  by  false  representations  and  the  said  false  certifi- 
cates and  vouchers,  unlawfully,  and  unjustly  obtained  and 
received  the  following  sums  from  the  treasury  of  this  state," 
&c.,  &c.,  but  it  is  equally  clear  that  this  is  not  good  as  an 
allegation  of  fraud  in  obtaining  the  money,  because  the  con- 
clusion that  it  was  so  obtained  does  not  follow  from  the  state- 
ment of  facts.  The  facts  charged  are,  that  the  representa- 
tions were  false,  and  certificates  were  false,  but  it  is  not 
averred  that  the  defendants  knew  them  to  be  so  ;  and  money 
obtained  by  a  false  statement  is  not  fraudulently  obtained, 
unless  the  party  receiving  it  has  a  guilty  knowledge. 

As  the  complaint  nowhere  avers  that  the  defendants  have 
knowingly  made  a  false  statement,  or  knowingly  presented  a 
false  certificate,  or  knowingly  received  more  than  was  then 
due,  it  fails  to  charge  fraud  in  procuring  the  excessive  pay- 
ments and  hence  this  action  must  be  deemed  one  ex  contractu 
to  recover  excessive  payments  for  work,  labor  and  materials, 
which  payments  were  made  in  the  belief  that  false  representa- 
tions and  false  certificates  were  true ;  and  as,  confessedly,  it 
involves  the  examination  of  a  long  account,  which  the  time  of 
the  court  and  the  competency  of  a  jury  therefor  alike  forbid 
at  the  circuit,  it  follows  that  the  motion  for  a  reference  must 
be  granted. 

NOTE.  —  The  order  of  reference  made  in  the  action  was;  on  appeal, 
affirmed  both  by  the  general  term  and  the  court  of  appeals.  [Eo. 
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JOHN  M.  DODD  and  ALEXANDER  M.  Eoss,  respondents,  agt. 
EDWARD  DREYFUS,  appellant. 

Partnership  —  dissolution  of —  one  partner  assuming  debts  of  copartnership, 
the  retiring  member  becomes  merely  surety  and  is  discharged  from  liability 
by  extension  of  time  for  payment  with  knowledge  of  such  facts. 

When,  upon  a  dissolution  of  a  firm,  one  of  the  partners  assumes  the  debt 
of  the  copartnership,  the  retiring  member  becomes  merely  a  surety. 

When  the  creditor,  having  knowledge  of  such  facts,  extends  the  time  of 
payment  of  the  debt  and  receives  the  notes  of  one  of  the  firm,  the  other 
partner  is  dischrged  from  liability. 

First  Department,  General  Term,  March,  1879. 

THIS  case  was  tried  before  judge  DONOHUE  and  a  jury,  and 
a  verdict  directed  for  the  plaintiffs.  The  defendants  appealed 
from  the  judgment  entered  thereon  to  the  general  term.  The 
facts  fully  appear  in  the  opinion  of  the  court. 

A.  Blumenstiel,  for  defendants. 
George  Carpenter,  for  plaintiff. 

INGALLS,  J. —  Although  the  articles  of  partnership  were 
excluded,  yet  the  evidence,  which  was  received  without  objec- 
tion, clearly  shows  that  such  partnership  did  exist  between 
the  defendant,  Edward  Dreyfus,  and  M.  J.,  and  S.  M.  Hyatt, 
for  the  manufacture  of  lime  in  the  county  of  Ulster,  and  that 
the  same  was  dissolved,  and  that  the  defendant,  Dreyfus, 
retired  from  the  business,  which  was  continued  by  the  Hyatts, 
who  assumed  the  payment  of  the  debts  of  the  old  firm, 
including  the  rent,  which  was  due  to  the  plaintiffs.  The 
evidence  shows  that  the  plaintiffs  had  knowledge  of  the  fore- 
going facts.  A  new  lease  was  executed  by  the  plaintiffs  to 
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the  Hyatts  of  the  same  premises,  and  the  latter  gave  to  the 
plaintiffs  a  note  for  $3,400,  for  the  rent  which  became  due, 
which  was  indorsed  by  one  Benedict  Dreyfus,  upon  which  note 
there  was  paid  $1,400,  and  a  new  note  taken  by  the  plaintiffs 
for  the  balance,  $2,000,  which  was  executed  June  28,  1875, 
payable  one  month  after  its  date.  We  do  not  perceive  from 
the  evidence  that  the  defendant,  Edward  Dreyfus,  was  at  the 
time  aware  of  the  arrangement  by  which  the  notes  were  exe- 
cuted to  secure  the  payment  of  the  rent.  The  acceptance  of 
such  notes,  under  the  circumstances,  has  the  effect  to  extend 
the  time  for  the  payment  of  the  rent,  and  that,  too,  it  would 
seem,  without  the  knowledge  and  consent  of  Edward  Dreyfus. 
The  dissolution  of  the  partnership,  and  the  retirement  of 
Edward  Dreyfus,  and  the  assumption  by  the  Hyatts  of  the  debts 
of  the  old  firm,  constituted  Edward  Dreyfus  merely  a  surety  for 
the  payment  of  such  debts,  including  the  rent  in  question. 
And  the  extension  by  the  plaintiffs  of  the  time  for  the  pay- 
ment of  such  rent,  with  a  knowledge  of  all  the  circumstances, 
and  without  the  consent  of  Edward  Dreyfus,  has  the  effect 
to  discharge  his  liability  for  such  rent  (Miller  agt.  Thorn,  56 
N.  Y,  402  ;  Colgrave  agt.  Tollman,  67  N.  Y.,  95).  These 
cases  are  strongly  against  the  liability  of  the  defendant,  Drey- 
fus, under  the  facts  of  this  case,  although  the  plaintiff,  Dodd, 
testified  that  the  notes  were  not  accepted  in  payment  of  the 
rent.  These  are  very  stubborn  and  pertinent  facts  to  the 
contrary.  At  all  events,  the  taking  of  the  notes  had  the  effect 
to  postpone  the  time  of  payment  of  the  rent.  Upon  the  ques- 
tion whether  the  plaintiffs  had  information  in  regard  to  the 
dissolution  of  the  partnership,  Edward  Dreyfus  testifies  : 

Q.  (By  the  court.)  Did  you  dissolve  partnership  by  an  agree- 
ment in  writing  ?  A.  Yes,  sir. 

Q.  (By  defendant's  counsel.)  Is  that  the  agreement  ?  A. 
Yes. 

Q.  Did  you  have  any  conversation  with  Mr.  Dodd  in  refer- 
ence to  it  ?  A.  Yes,  sir. 

Q.  When  ?     A.  I  think  it  was  shortly  after. 
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Q.  What  was  the  conversation  ?  A.  I  told  him  I  had  dis- 
solved partnership  and  Mr.  Hyatt  would  continue  in  business 
as  usual. 

Q.  "What  did  you  say,  if  any  thing,  about  the  rent  ? 

Q.  (By  the  court.)  Did  you  say  any  thing  else  ?  A.  Noth- 
ing more  about  that ;  only  I  dissolved  partnership,  and  Mr. 
Hyatt  could  assume  all  the  rents. 

Defendant's  counsel  offers  in  evidence  articles  of  dissolu- 
tion in  writing  spoken  of  by  the  witness,  which  was  marked 
No.  2,  R.  B.  Objected  to.  Objection  sustained ;  exception 
taken.  It  is  as  follows : 

"  By  mutual  consent  of  the  undersigned,  the  parties  to  the 
within  agreement,  the  partnership  thereby  formed  is  wholly 
dissolved.  Messrs.  S.  M.  Hyatt  and  H.  J.  Hyatt  assuming  all 
rents  due  to  J.  M.  Dodd^  and  all  accounts  deriving  from  said 
partnership  to  be  paid  by  S.  M.  Hyatt  and  M.  J.  Hyatt. 

"  In  witness  whereof,  the  parties  have  hereunto  set  their 
hands  and  seals  this  22d  day  of  December,  1873. 

M.  J.  HYATT.  [L.  s.] 
S.  M.  HYATT.  [L.  s.] 
E.  DEEYFUS.  [L.  B.]  " 

John  M.  Dodd,  one  of  the  plaintiffs,  testifies  as  follows  : 

Q.  You  have  heard  the  testimony  of  Mr.  Dreyfus ;  did 
he,  at  any  time,  tell  you  that  S.  M.  Hyatt  and  his  son  had 
bought  out  his  interest  and  assumed  the  rents  of  the  property  ? 
A.  He  did  not,  to  my  knowledge. 

Q.  Did  you  ever  agree  to  receive  either  of  these  notes  in 
payment  of  the  rent  due  under  that  lease  ?  A.  I  did  not. 

It  will  be  observed  that  the  evidence  of  this  witness  as  to 
whether  he  was  informed  by  Dreyfus  that  the  Hyatts  had 
bought  out  his  interest  and  assumed  the  rent,  is  qualified. 
The  facts  as  they  appeared  before  us  are  very  strongly  to  the 
effect  that  the  plaintiffs  were  fully  informed  in  regard  to  the 
dissolution  of  the  partnership,  and  the  assuming  by  the  Hyatts 
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of  the  rent  and  the  extension  of  the  time  of  payment.  At 
all  events  the  case  was  not  such  as  to  justify  the  court  in 
directing  a  verdict  in  favor  of  plaintiff. 

We  conclude,  therefore,  that  the  judgment  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event  of  the 
action. 


K  Y.  COMMON  PLEAS. 

PETER  MORRIS  et  al.  agt.  SELAH  HILER. 

In  the  Matter  of  WILLIAM  S.  KEILET,  as  receiver  of 
SELAH  HILER. 

Receiver  —  when  application  by  judgment  creditors  to  compel  the  payment 
over  of  moneys  in  his  hands  will  not  be  granted  —  M?  liability  for  false 
imprisonment. 

Upon  an  application  by  the  judgment  creditors  to  compel  the  receiver  to 
pay  over  the  moneys  in  his  hands,  to  the  credit  of  their  judgments, 
where  it  appears  that  the  receiver,  as  such,  has  been  made  liable, 
through  the  conduct  of  his  attorney,  to  an  action,  at  the  instance  of 
the  defendant,  in  an  action  brought  in  the  receiver's  name,  the  court 
will  not  order  the  funds  to  be  paid  over  to  the  judgment  creditors, 

Special  Term,  June,  1879. 

THIS  was  an  application  made  by  the  attorney  for  Peter 
Morris  et  al.,  judgment  creditors  of  Selah  Hiler,  to  compel 
the  receiver  to  pay  over  to  D.  M.  Porter,  Esq.,  their  attorney, 
$3,996.50,  that  being  the  amount  realized  from  action,  Keiley, 
as  Receiver,  agt.  Charles  Dusenbury,  and  now  in  the 
receiver's  hands,  to  the  credit  of  the  action  of  Morris  et  al. 
agt.  Hiler  (after  deducting  several  small  claims  upon  the 
funds  due  to  parties  having  judgments  against  the  receiver, 
as  such),  said  Porter  claiming  the  right  to  such  fund,  by  an 
order  from  the  judgment  creditors,  Morris  et  al.,  and  for 
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professional  services  rendered  by  him  as  counsel  for  the 
receiver,  in  the  action,  Keiley  agt.  Dusenbury,  and  in  other 
proceedings  in  realizing  said  fund. 

Upon  the  coming  on  of  said  motion,  the  receiver  stated 
that  he  had  been  threatened  with  an  action  for  false  imprison- 
ment, at  the  instance  of  Charles  Dusenbury,  growing  out  of 
certain  Stilwell  act  proceedings,  instituted  by  Mr.  Porter,  in 
the  receiver's  name,  in  the  superior  court,  in  an  action  of 
Keiley,  as  receiver,  agt.  Dusenbury. 

And  it  also  appeared  that  an  application  was,  at  the  same 
time,  made  to  the  court  for  leave  to  sue  the  receiver. 

D.  M.  Porter,  for  motion. 

I.  The  receiver,  as  such,  is  not  liable  to  an  action  for  false 
imprisonment,  and  the  court  will  not  make  the  fund  liable  for 
a  personal  tort  of  his. 

II.  The  parties  to  the  Stilwell  act  being  personally  liable  to 
Dusenbury,  he  has  all  the  security  he  requires. 

Hall  <&  Blandy,  for  Charles  Dusenbury,  opposed. 

I.  The  receiver,  as  such,  is  liable  for  false  imprisonment, 
and  he  is  not  personally  liable. 

II.  Not  being  personally  liable,  the  fund  is  Dusenbury's 
only  security  to  collect  any  judgment  he  may  recover  for  false 
imprisonment,  and  it  should  not  be  paid  out. 

J.  F.  DALY,  J. —  The  "  Stilwell  act "  proceedings  under 
which  Dusenbury  was  arrested  were  ostensibly  brought  by 
the  receiver,  but  were  really  instituted  in  his  name  by  the 
attorneys  for  the  judgment  creditors  acting  as  the  receiver's 
attorneys  and  for  the  benefit  of  the  fund. 

Under  such  circumstances  the  receiver  would  not  probably 
be  personally  liable  ;  but  for  the  acts  of  his  attorney  and  agents 
would  be  liable  as  receiver,  and  the  fund  in  court  be  subject 
to  the  claim  of  the  injured  party  (Camp  agt.  Barney,  4  Hun, 
373 :  Cardot  ugt.  Barney,  63  N.  Y.,  281). 
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I  think  it  reasonable  that  any  recovery  of  damages  for  false 
imprisonment  in  such  a  case  should  be  payable  out  of  the 
fund.  The  "  Stilwell  proceedings  "  were  instituted  to  benefit 
and  increase  the  fund  and  to  satisfy  the  judgment  creditors' 
claim.  An  injury,  such  as  false  imprisonment  inflicted  by 
proceedings  taken  in  the  name  of  the  receiver,  may  be  the 
subject  of  an  action  against  the  attorneys  or  other  persons 
directly  responsible  for  it ;  but  while  there  is  a  fund  out  of 
which  it  may  be  satisfied  there  is  no  good  reason  for  turning  over 
the  injured  party  to  the  chances  of  individual  responsibility. 

The  parties  prosecuting  proceedings  under  the  Stilwell  act 
are  not  required  to  give  an  undertaking  against  damages,  as 
in  the  case  of  arrests  under  the  Code,  and  the  defendant,  if 
unlawfully  imprisoned,  must  have  recourse  to  an  action  against 
the  persons  causing  the  imprisonment.  If  a  receiver  is  the 
ostensible  party  liable  the  court  should,  in  ordinary  cases,  pro- 
vide for  the  satisfaction  of  the  injured  party  out  of  the  fund. 
Motion  for  distribution  of  fund  denied". 


K  Y.  COMMON  PLEAS. 

JOHN  EGAN,  plaintiff  and  appellant,  agt.  JAMES  F.  THOMSON, 
defendant  and  respondent. 

Voluntary  offer  to  contribute  to  a  particular  person  for  a  particular  purpose  — 
What  is  a  good  consideration  —  can  it  be  enforced  by  any  one  other  tJian 
(he  person  named  in  itf 

Defendant  addressed  a  letter  to  H.,  offering  to  contribute  the  expense  of 
cost  of  boxes  for  B.'s  election,  with  a  promise  to  pay  check  on  pre- 
sentation at  defendant's  office: 

Held,  that  said  letter  authorized  H.  to  employ  any  carpenter  to  make  the 
boxes;  and  the  plaintiff  having  been  so  employed,  and  having  done 
the  work  relying  upon  the  letter,  had  a  right  to  look  to  defendant  for 
payment. 

General  Term,  November,  1878. 
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APPEAL  from  judgment  entered  upon  an  order  of  Mr. 
justice  ROBINSON,  dismissing  the  plaintiff 's  complaint,  at  trial 
term,  upon  the  ground :  First.  That  the  defendant's  offer  was 
made  to  William  Haw,  Jr.,  and  that  no  one  else  could  enforce 
it ;  and,  second,  that  the  offer  was  void  for  the  want  of 
consideration. 

The  following  is  a  copy  of  the  agreement  sued  on : 

"  NEW  YOBK,  Nov>r.  3d,  1877. 
WM.  HAW,  JR.,  Esq. : 

MY  DEAB  SIR.  —  I  will  contribute  the  expense  of  boxes 
for  Benj.  Beyea,  candidate  for  assembly,  twenty-first  district, 
not  to  exceed  three  dollars  per  district ;  on  presentation  of 
bill  at  my  office,  check  will  be  paid. 

Yours,  very  truly. 

JAMES  F.  THOMSON." 

Sail  <&  Blandy,  for  the  appellant. 

I.  The  agreement  was  not  void  for  the  want  of  considera- 
tion  (Barnes  agt.   Perrine,   12  N.    Y.,   23;    Willetts  agt. 
Sun  Mutual  Insurance  Co.,  45  N.  Y.,  45  ;  6  Am.  Rep.,  31 ; 
Adams  agt.  Hanness,  62  Barb.,  326 ;  Hammon  agt.  Shep- 
ard,  40  How.  Pr.,  452 ;  29  id.,  188  ;  Cope  agt.  Atkinson,  8 
Exch.,  185,  187,  note). 

II.  Haw  had  authority  to  transfer  the  agreement,  and,  having 
transferred  it  to  the  plaintiff,  and  he  having  made  the  boxes, 
relying  upon  the  agreement,  has  a  right  to  recover  ( Van 
Rensselaer  agt.  Aiken,  44  N.    Y.,  126  ;  see,  also,  Eastern 
Plank  Road  Co.  agt.  Vaughn,  20  Barb.,  155 ;  Mutter  agt.  Mit- 
chell, 70  N.  Y.,  437  ;  Lawroson  agt.  Mason,  3  Cranch,  492). 

III.  The  contract  was  transferable,  and  plaintiff,  on  show- 
ing compliance  with  its  terms,  can  recover,  though  not  named 
in  it  (Hays  agt.  Willis,  4  Daly,  261  and  cases  there  cited; 

Waifs  Actions  and  Defenses,  vol.  1,  pp.  355,  356,  357  and 
cases  there  cited). 
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It  could  be  assigned  orally,  and  Haw  would  then  be  divested 
of  all  right  to  sue  defendant  (Marcus  agt.  St.  Louis  Mut. 
Life  Ins.  Co.,  68  N.  Y.,  625 ;  Sheridan  agt.  Mayor,  c&c.,  68 
N.  Y.,  30).  - 

Alexander  Thain,  of  counsel  (James  S.  Greves  attorney), 
for  respondent. 

I.  (a.}  The  agreement  is  not  addressed  to  the  plaintiff,  does 
not  constitute  a  contract  and  is  not  evidence  of  any  contract 
between  plaintiff  and  defendant. 

(5.)  It  is  not  a  direction  to  plaintiff  to  make  boxes ;  it  is  a 
mere  offer  to  contribute  to  the  treasury  of  an  association. 

(c.)  There  is  no  definite  promise  by  defendant  or  acceptance 
by  plaintiff. 

(d.)  Defendant  was  a  stranger  to  the  plaintiff  and  to  the 
paper  and  there  is  no  privity  (Simson  agt.  Brown,  68 
N.  Y.,  355.)  4 

II.  The  paper  lacks  the  elements  of  a  contract  (1  Chitty  on 
Contracts  \\\th  ed.~],  11).    There  was  no  consideration  for  any 
promise  as  in  Farley  agt.  Cleveland  (4  Cow.,  432)  and  Sim- 
son  agt.  Brown  (68  N.  Y.,  355). 

III.  Haw  could  not  even  maintain  an  action  upon  this 
agreement,  because: 

(a.)  There  was  no  consideration  for  the  offer. 

(o.)  There  is  no  evidence  that  Haw  assented  to,  or  accepted, 
the  offer  or  acted  upon  it. 

(c.)  No  recovery  can  be  had  on  the  agreement  (Stewart  agt. 
Trustees  of  Hamilton  College,  2  Denio,  403 ;  S.  C.,  1  N.  Y., 
581  and  cases  cited). 

IV.  But  even  if  Haw  could  recover  the  plaintiff  cannot, 
because  : 

(a.)  There  is  no  assignment  to  the  plaintiff. 

(5.)  The  paper  does  not  constitute  Haw  defendant's  agent 
(Raney  agt.  Weed,  6  Sand.,  577). 

(c.)  There  is  no  evidence  that  Haw  directed  or  authorized 
the  plaintiff  to  make  the  boxes. 
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YAN  HOESEN,  J.  —  Thomson's  letter  to  Haw  shows  clearly 
that  Thomson  expected  Haw  to  procure  the  boxes  and  to 
induce  some  carpenter  to  build  them  by  promising  that  the 
boxes  would  be  paid  for  when  the  bill  for  them  was  presented 
at  Thomson's  office. 

If  Haw  was  not  to  order  the  boxes,  why  did  Thomsom  refer 
to  the  presentation  of  a  bill  for  them  at  his  office  ? 

If  Thomson  intended  merely  to  send  to  Haw  a  contribution 
towards  the  expense  of  Beyea's  canvass,  there  would  have 
been  no  propriety  in  his  saying  any  thing  concerning  the  bill. 

A  request  from  Thomson  to  Haw  to  contract  for  the  boxes 
and  a  promise  by  Thomson  to  pay  not  more  than  three  dollars 
per  district  for  the  boxes  furnished,  appearing  on  the  face  of 
the  letter,  or  being  naturally  implied  by  its  terms,  I  think 
Haw  had  power  to  employ  a  carpenter  to  build  the  boxes,  and 
that  any  carpenter,  hired  by  Haw,  who  built  the  boxes,  rely- 
ing upon  the  promise  contained  in  the  letter,  had  the  right 
to  look  to  Thomson  for  his  pay.  It  appears  that  the  letter  was 
handed  by  Haw  to  Egan,  who  then  went  on  and  finished  the 
boxes. 

No  question  is  made  respecting  the  delivery.  I  think  the 
plaintiff,  upon  the  evidence,  made  out  a  case,  which,  within 
the  decisions  hereinafter  cited,  entitled  him  to  a  verdict 
(Trustees  of  Hamilton  College  agt.  Stewart,  1  N.  Y.,  581 ; 
Barnes  agt.  Perrine,  12  N.  Y.,  18 ;  Van  Eensselaer  agt. 
Aiken,  44  N.  Y.,  126). 

The  judgment  should  be  reversed,  a  new  trial  ordered,  with- 
costs  to  abide  event. 

DALY,  C.  J.,  concurred. 

Judgment  reversed. 
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SUPKEME  COURT. 


A 


In  the  Matter  of  NEBENZAHL  and  MABEB  on  the  complaint 
of  TOWNSEND  and  YALE. 

SAME,  on  complaint  of  BLISS  and  ALLEN. 

Arrest  —  a  party  cannot  be  twice  arrested —  The  right  to  arrest,  both  under 
the  Code  and  under  the  Stttwett  act —  Code  of  Procedure,  section  178  — 
Code  of  Oivil  Procedure,  section  548. 

Where  a  party  has  been  proceeded  against  and  arrested  and  held  to  bail 
under  the  provisions  of  the  Code,  proceedings  cannot  be  taken  under 
the  "  Stilwell  act,"  based  substantially  upon  the  same  facts  as  those 
which  were  disclosed  in  the  affidavits  on  which  the  orders  of  arrest 
were  granted. 

Where  a  defendant  has  been  discharged  from  imprisonment,  under  an 
order  of  arrest  by  due  course  of  law,  he  should  not  be  rearrested  and 
imprisoned  a  second  time  for  the  same  cause,  though  in  a  different  form 
of  action. 

Special  Term,  July,  1879. 

Mr.  North,  for  plaintiffs. 

A.  Blumensteil,  for  defendants. 

LAWRENCE,  J.  —  In  these  cases  it  appears  that  the  plaintiffs, 
before  the  recovery  of  the  judgments  against  the  defendants, 
obtained  orders  of  arrest  and  held  the  defendants  to  bail,  and 
that  such  orders  have  never  been  vacated,  and  that  the  defend- 
ants have  never  been  discharged  or  their  bail  exonerated  (See 
pages  314  and  315  of  testimony). 

The  judgment  of  Townsend  and  Yale  was  obtained  on  the 
13th  of  October,  1877,  and  that  of  Bliss  and  Allen  on  the 
llth  of  December,  1877. 

The  warrant  for  the  arrest  of  the  defendants  was  issued  on 
the  13th  day  of  November,  1878,  in  the  case  of  Townsend 
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and  Yale,  and,  in  the  case  of  Bliss  and  Allen,  at  or  about 
that  date.  An  examination  of  the  affidavits  upon  which  the 
orders  of  arrest  and  the  warrants  were  issued,  shows  that  the 
facts  on  which  the  plaintiffs  proceeded  in  both  instances  were 
substantially  the  same ;  and  that  the  fact  that  orders  of  arrest 
had  been  previously  issued  in  the  actions  was  not  stated  in 
the  affidavits  on  which  the  warrants  were  issued. 

The  act  of  1831,  entitled  "  An  act  to  abolish  imprisonment 
for  debt,  and  to  punish  fraudulent  debtors  "  (Laws  of  1831, 
chap.  300)  was  not  superseded  by  the  provisions  of  the  Code 
of  Procedure  relative  to  arrest  and  bail  (Code  of  Procedure, 
sec.  178  ;  The  People  ex  rel.  Latorre  agt.  O'Brien,  6  Abbott 
\N.  S.-],  63). 

Section  178  of  the  Code  of  Procedure  provided  that  the 
act  to  abolish  imprisonment  for  debt  should  not  be  affected 
thereby. 

In  section  548  of  the  Code  of  Civil  Procedure,  which  is 
the  substitute  for  section  178  of  the  old  Code,  the  exception 
as  to  the  act  of  1831  is  omitted,  and  it  is  provided  that  "  a 
person  shall  not  be  arrested  in  a  civil  action  or  special  pro- 
ceeding, except  as  prescribed  by  statute."  Whether  this 
change  in  the  phraseology  of  the  statute  was  intended  as  a 
repeal  of  the  act  of  1831,  it  is  not  necessary,  in  the  view 
which  I  take  of  this  case,  to  determine.  Assuming  that  the 
act  of  1831  is  still  in  full  force  and  effect,  counsel  have  failed 
to  refer  me  to  a  single  case  in  which  it  has  been  held  that  the 
creditor  is  entitled  to  both  remedies.  On  the  contrary,  so  far 
as  I  have  been  able  to  ascertain  from  an  examination  of  the 
authorities,  whenever  the  question  has  been  touched  upon, 
the  intimation  of  the  courts  has  been  that,  while  the  creditor 
may  elect  as  to  which  of  the  two  comses  he  will  adopt,  he 
cannot  resort  to  both.  In  delivering  the  opinion  of  the 
general  term  of  this  court,  in  the  case  of  The  People  agt. 
Goodwin  (50  Bwrb.,  564),  Mr.  justice  SUTHERLAND  says : 
"  Certainly  there  may  be  two  processes  or  remedies  for  the 
same  wrong  or  for  the  collection  of  the  same  debt.  Certainly 
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two  different  processes,  under  different  laws,  issued  by  the 
same  judge  or  officer,  or  by  different  judges  or  officers,  for 
remedying  the  same  wrong  or  collecting  the  same  debt,  may 
be  issued  without  being  inconsistent  with  each  other,  and 
without  the  jurisdiction  or  power  to  issue  the  one  last  issued 
being  at  all  impaired  or  affected  by  the  fact  that  the  other 
had  been  issued ;  but  it  by  no  means  follows  that  a  debtor 
charged  with  a  fraudulent  disposition  or  concealment  of  his 
property  to  avoid  the  payment  of  his  debt,  can  be  arrested 
and  imprisoned  for  such  fraudulent  disposition  or  conceal- 
ment at  the  instance  of  his  creditors,  both  under  the  Stilwell 
act  and  under  the  Code." 

And  in  the  case  of  Latorre  agt.  (FBrien  (6  Abbott  P. ./?., 
\N.  $.],  66),  Mr.  justice  WOODETJFF  uses  this  language : 
"  In  a  more  general  statute,  providing  for  the  arrest  not  only 
of  a  debtor  but  a  tort-feasor,  the  legislature  has  seen  fit  to 
authorize  plaintiffs,  in  certain  specified  cases,  to  elect  whether 
to  proceed  under  the  act  of  1831,  by  warrant  and  commit- 
ment, or  to  proceed  by  order  of  arrest  and  bail." 

In  these  cases  the  plaintiffs  have  made  their  election. 
They  have  preferred  to  hold  the  defendants  under  the  pro- 
visions of  the  Code.  In  Wright  agt.  Ritt&rman  (1  Abbott 
\N.  S].,  431)  the  general  term  of  the  supreme  court  says : 
"  It  is  a  legal  maxim  that  no  man  shall  be  twice  arrested  for 
the  same  cause.  This  applies  to  same  jurisdiction  and  is  con- 
ceded to  be  the  general  rule.  We  think  it  a  safe  rule,  and 
one  that  is  reasonable  and  easy  of  application,  that  where 
a  defendant  has  been  discharged  from  imprisonment,  under 
an  order  of  arrest  by  due  course  of  law,  he  should  not  be 
rearrested  and  imprisoned  a  second  time  for  the  same  cause, 
though  in  a  different  form  of  action "  (See,  also,  Matter  of 
Johnson,  7  Robt,,  269 ;  Enoch  agt.  Ernst,  21  Sow.,  96 ; 
Hernandez  agt.  Camobeli,  10  How.,  433). 

My  conclusion,  therefore,  is,  that  as  the  plaintiffs  have 
elected  to  proceed  under  the  provisions  of  the  Code,  they 
cannot  take  proceedings  under  the  Stilwell  act,  based  upon 
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substantially  the  same  facts  as  those  which  are  disclosed  in  the 
affidavits  on  which  the  orders  of  arrest  were  granted. 

If  this  conclusion  is  well  founded,  a  consideration  of  the 
numerous  other  questions  discussed  by  the  learned  counsel,  in 
their  elaborate  briefs,  is  unnecessary.  The  defendants  must 
be  discharged. 


SUPKEME  COUET. 

DELIA  F.  GATFIELD  and  JOHN  H.    GATFIELD  agt.    THOMAS 
HANSON  et  al. 

Legal  capacity  to  sue  —  Administrator  de  bonis  non 

Phebe  Gatfield,  who  died  intestate,  at  her  death  owned  a  mortgage,  and 
letters  of  administration  upon  her  estate  were  issued  to  her  only  son, 
John  Gatfield,  who  died,  leaving  the  estate  unadministered.  This  action 
was  afterwards  brought  by  the  widow  and  next  of  kin  of  John  Gat- 
field to  foreclose  the  mortgage.  During  the  pendency  of  the  action, 
John  H.  Gatfield,  one  of  the  plaintiffs,  was  appointed  administrator  de 
bonis  non  of  the  estate  of  Phebe  Gatfield : 

Held,  that  the  plaintiffs  had  no  legal  capacity  to  sue;  that  the  action, 
after  the  death  of  John  Gatfield,  could  be  maintained  only  by  the 
administrator  de  bonis  non,  who  succeeded  to  the  unadministered  assets 
of  the  intestate,  and  that  the  appointment  of  one  of  the  plaintiffs  after 
the  commencement  of  this  action,  as  such  administrator  de  bonis  non, 
could  not  uphold  the  action  (Luers  agt.  Brunges,  56  How.  P.  R.,  282). 

ACTION  for  the  foreclosure  of  a  mortgage. 
Special  Term,  October,  1878. 
Joseph  Fettretch,  for  plaintiffs. 
Charles  Crary,  for  defendants. 

VAN  "VORST,  J. — Upon  the  death  of  Phebe  Gatfield,  the 
holder  of  the  mortgage,  intestate,  the  mortgage  in  question 
went  to  her  personal  representatives,  to  be  applied,  adminis- 
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tered  and  distributed  as  part  of  her  estate  (2  fiev.  Stat.,p. 
82,  sec.  6). 

And  when  her  son,  John  Gatfield,  in  August,  1873,  took 
out  letters  of  administration  upon  his  mother's  estate,  he 
became  legally  vested  with  the  title  to  the  mortgage,  as  an 
asset,  for  the  purposes  of  administration.  He  died,  however, 
in  September,  1873,  leaving  the  estate  unadministered. 
Before  the  commencement  of  this  action,  administration 
de  lonis  non,  to  administer  that  portion  of  the  estate  of  Phebe 
Gatfield,  not  already  administered,  had  not  been  granted. 

When  this  action  was  commenced,  there  was,  therefore,  no 
person  in  a  legal  position  to  enforce,  by  action,  the  payment 
of  the  mortgage. 

The  plaintiffs,  who  are  the  widow  and  son  of  John  Gatfield, 
deceased,  had  no  legal  right  and  title  to  take  and  enforce  its 
payment  by  suit. 

But  after  the  commencement  of  this  action,  and  on  the  1st 
of  August,  1878,  letters  de  bonis  non,  were  issued  upon  the 
estate  of  Phebe  Gatfield,  deceased,  to  John  H.  Gatfield,  one 
of  the  plaintiffs. 

When  he  became  such  administrator,  and  not  before,  he  had 
a  legal  title  to  the  mortgage,  and  could,  as  such  administrator 
de  bonis  non,  and  not  otherwise,  enforce  its  payment  by  suit. 

Before  the  1st  of  August,  1878,  he  could  exercise  no  law- 
ful dominion  over,  or  compel  the  payment  of  the  mortgage 
by  suit.  Notwithstanding,  he  was  next  of  kin  of  John  Gat- 
field, his  right  and  title,  in  this  regard,  is  coeval  with  his 
appointment  as  administrator  de  bonis  non. 

It  is  not  necessary  to  determine  closely  the  rights  and 
interests  of  the  heirs  and  next  of  kin,  to  the  property  and  estate 
of  an  intestate. 

The  legal  title  for  the  purposes  of  collection,  administration 
and  distribution  is  in  the  personal  representatives.  They  suc- 
ceed to  the  title  of  the  intestate ;  and  from  them  the  next  of 
kin  and  persons  entitled,  after  the  debts  and  claims  are  paid, 
are  to  receive  their  distributive  shares. 
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As  John  H.  Gatfield  had  no  legal  title  or  right  to  the  mort- 
gage when  the  action  was  commenced,  his  subsequent  appoint- 
ment cannot  uphold  this  suit.  The  question  is,  what  right 
had  he  when  he  instituted  the  suit  ?  His  subsequent  appoint- 
ment as  administrator  de  bonis  non  cannot  give  validity  to  an 
action  commenced  before  his  appointment  (McCullough  agt. 
Colby,  4  Bos.,  603 ;  Tiffany  agt.  Bonetman,  2  Hun,  643). 
The  plaintiffs  complaint  must  be  dismissed. 


K  Y.  COMMON  PLEAS. 
JAMES  J.  HERBERT  et  al.  agt.  JOHN  J.  HERBERT  et  al. 

Mechanic's  lien — when  the  estate  will  not  be  bound  by  contracts  of  the  trustee, 
executor  or  tenant  in  commonfor  its  improvement. 

A  trustee  having  the  control  and  management  of  the  estate  can  make  nec- 
essary repairs  and  incur  other  expenditures  requisite  for  the  protection 
of  the  property;  but  he  cannot,  unless  authorized  in  the  instrument  cre- 
ating the  trust,  make  large  and  expensive  improvements. 

The  mechanic's  lien  law  only  subrogates  the  subcontractor,  pro  tanto  to 
the  rights  of  the  contractor,  under  the  contract,  and  he  can,  except  in 
case  of  fraud,  collusion  or  intent  to  evade  the  act,  have  no  other  or 
greater  rights. 

Certain  real  and  personal  estate  was  conveyed  to  the  defendant  Herbert, 
in  trust,  to  receive  the  rents,  income  and  profits  thereof  and  after  pay- 
ing the  testator's  just  debts  and  liabilities,  to  apply  the  remainder  to  the 
support  and  maintenance  of  the  wife  and  children  of  the  said  testator 
during  the  life  of  his  said  wife.  Herbert,  as  trustee,  employed  the 
plaintiff  to  erect  a  .new  and  large  building  in  the  place  of  an  old  one 
belonging  to  the  estate  whose  roof  leaked  and  which  otherwise  needed 
repairs.  The  plaintiff,  as  contractor,  and  others,. as  subcontractors, 
filed  mechanic's  liens  against  the  trust  estate  for  labor  and  materials 
furnished : 

Held,  that  the  work  done  by  the  plaintiff  and  others  under  the  contracts 
with  defendant  was  in  the  nature  of  large  and  expensive  improvements 
and  that  the  latter  had  no  authority  as  executor  to  bind  the  estate  with 
such  contracts  and  the  liens  could  not  be  sustained. 

My,  1879. 
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OiUett  &  Stiger,  attorneys  for  plaintiffs.  R.  S.  Guernsey, 
of  counsel. 

Browne  &  Robe,  attorneys  for  defendants.  8.  F.  Knee- 
land,  of  counsel. 

F.  "W.  LOEW,  Referee.  —  I  have  given  a  great  deal  of  con- 
sideration to  this  case,  and  the  result  is  that  in  my  opinion 
none  of  the  liens  can  be  sustained. 

By  the  terms  of  his  will,  John  Herbert,  deceased,  devised 
and  bequeathed  all  his  real  and  personal  estate  to  the  defend- 
ant, John  J.  Herbert,  in  trust,  to  receive  the  rents,  income 
and  profits  thereof,  and  after  paying  his  just  debts  and  liabili- 
ties, to  apply  the  remainder  to  the  support  and  maintenance 
of  the  wife  and  children  of  the  said  testator,  during  the  life 
of  his  said  wife.  This  was  a  valid  trust  under  the  Revised 
Statutes  (1  R.  S.,  729,  see.  55).  The  whole  estate,  therefore, 
both  in  law  and  in  equity,  became  vested  in  the  trustee,  subject 
only  to  the  execution  of  the  trust  ( Id.,  sec.  60). 

A  trustee  having  the  possession,  control  and  management 
of  the  estate,  can  make  necessary  repairs,  and  incur  other 
expenditures  requisite  for  the  protection  of  the  property 
(Perry  on  Trusts,  sec.  526 ;  Noyes  agt.  Blakeman,  6  N.  Y., 
567).  But  he  cannot,  unless  authorized  in  the  instrument 
creating  the  trust,  make  large  and  expensive  improvements 
(Perry  on  Trusts,  sec.  526  ;  Tailor  agt.  Baldwin,  10  Barb., 
562 ;  and  see  Austin  agt.  Munro,  47  N.  Y.,  360). 

In  the  present  case  I  do  not  see  how  the  improvements 
made  can  be  properly  called  repairs.  It  is  true  the  roof  of 
the  old  building  leaked,  and  it  otherwise  needed  repairing, 
but  I  think  all  that  was  absolutely  necessary  to  be  done  in 
that  regard  could  have  been  done  for  a  comparatively  small 
sum  of  money ;  at  all  events  there  was  no  occasion  for 
rebuilding  the  entire  house,  or,  in  other  words,  erecting  another 
and  much  larger  building  in  place  of  the  old  one,  although 
in  so  doing  the  old  materials  were,  as  far  as  possible,  used. 
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It  seems  to  me  that  the  work  done  by  the  plaintiffs  and 
others,  under  the  contracts  with  the  defendant  Herbert,  was 
in  the  nature  of  what  must  be  deemed  large  and  expensive 
improvements,  and  that  the  latter  had  no  authority  as  execu- 
tor, to  bind  the  estate  with  such  contracts,  under  the  provi- 
sions of  the  Revised  Statutes  (1  R.  S.,  730,  sec.  65)  and  the 
decisions  of  our  courts  already  cited.  Indeed,  in  a  recent 
case  it  was  held  that  a  trustee  could  not  bind  the  trust  estate, 
even  for  necessary  repairs,  except  by  express  contract  to  that 
effect,  and  that,  although  the  work  was  done  on  the  faith  and 
credit  of  the  trust  estate,  yet  the  trustee  was  only  liable  indi- 
vidually and  not  in  his  representative  capacity  (New  agt. 
NichoU,  MS.  of  Court  of  Appeals;  8.  O.t  12  Hun,  431). 
It  is  urged  by  the  learned  counsel  for  the  plaintiffs,  that 
even  though  the  trust  estate  be  not  bound  by  the  contracts' 
referred  .to,  yet,  inasmuch  as  the  defendant  Higgins,  by  her 
answer,  claims  to  hold  the  undivided  one-half  part  of  the 
premises  in  question,  which  was  conveyed  to  her  by  the 
defendant  Herbert,  only  as  security  for  money  advanced 
to  him  by  her,  the  lien  will  attach  to  whatever  personal  and 
equitable  interest  Herbert  may  have  in  the  said  premises.  I 
cannot,  under  the  circumstances  of  this  case,  accede  to  this 
view.  In  the  first  place  the  notice  of  lien  which  was 
filed,  specifies  that  the  premises  are  owned  by  Mrs.  Higgins 
and  the  defendant  Herbert,  as  executor  and  trustee.  If 
we  assume  that  Mrs.  Higgins  was  not  the  owner  of  an  undi- 
vided half  part  of  said  premises,  but  was  only  a  mortgagee, 
and  that  Herbert  individually  was  such  owner,  then  it  fol- 
lows that  the  ownership  is  misstated,  and  under  recent  deci- 
sions of  this  court  the  lien  is  void.  Moreover,  I  take  it,  that 
as  regards  the  plaintiffs,  the  rights  and  liabilities  of  the 
defendant  Herbert  are  to  be  determined  by  the  complaint  and 
answer,  and  the  evidence  adduced  under  those  pleadings,  and 
cannot  in  any  wise  be  affected  by  the  answer  of  the  co-de- 
fendant Higgins,  and  especially  so  as  it  is  unsupported  by 
any  proof.  As  the  plaintiffs  only  charged,  and  only  sought 
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to  charge,  the  interest  of  Mrs.  Higgins  and  of  the  Herbert 
estate  in  the  property,  I  do  not  see  how  they  can  now,  in  this 
proceeding,  reach  whatever  personal  interest  the  defendant 
Herbert  may  yet  have  therein. 

Having  come  to  the  conclusion  that  plaintiffs  have  no  valid 
lien,  and  cannot  recover  in  this  action,  it  follows  as  matter  of 
course  that  the  subcontractors  cannot  recover.  The  lien  law 
only  subrogates  the  subcontractor  pro  ta/nto  to  the  rights  of 
the  contractor  under  the  contract,  and  he  can,  except  in  case 
of  fraud,  collusion  or  intent  to  evade  the  act,  have  no  other 
or  greater  rights  (Schneider  agt.  Hobein,  41  How.,  234). 
Besides  nearly  all  the  liens  of  the  subcontractors,  including 
that  of  the  contractor  Powers,  are,  under  recent  decisions  of 
this  court,  invalid  because  the  requirements  of  section  5 
of  the  lien  act  were  not  complied  with ;  and  in  the  case  of 
several  lienors,  the  liens  have  ceased  to  exist,  even  if  they 
had  been  otherwise  valid,  because  no  Us  pendens  was  ever 
filed  as  required  by  section  8. 

While,  therefore,  I  am  of  the  opinion  that  none  of  the 
contractors  or  subcontractors  are  entitled  to  recover  in  this 
action,  it  seems  to  me  that  no  costs  should  be  awarded 
against  them.  Section  19  of  the  lien  act  leaves  the  matter  of 
costs  entirely  in  the  discretion  of  the  court;  and  as  these 
lienors  have  done  their  work  in  good  faith,  it  seems  to  me  to 
be  hard  enough  that  they  should  lose  their  money  without,  in 
addition,  being  subjected  to  costs. 


NEW  YORK  PEACTICE  REPORTS.         8S7 


The  People  on  relation  of  Belknap  agt.  Beach. 


SUPEEME  COTJET. 

THE  PEOPLE  on  the  relation  of  EGBERT  LENOX  BELKNAP 
agt.  ALLEN  C.  BEACH,  secretary  of  state  of  the  state  of 
New  York. 

Mining  associations  —  construction  of  act  to  authorise  the  formation  of  cor- 
porations for  manufacturing,  mining,  &c.,  &c. 

The  plaintiffs  seek  by  mandamus  to  compel  the  filing  in  the  office  of  the 
secretary  of  state  articles  of  association  incorporating  the  "Kesler  Min- 
ing Company. "  They  state,  in  the  paper  sought  to  be  filed,  that  the  cor- 
poration is  for  "  the  mining  of  gold,  silver  and  lead  in  the  territory  of 
Utah ;"  they  also  further  say,  in  the  articles  of  association,  that  the  said 
company  is  formed  for  the  purpose  of  carrying  on  some  part  of  the  busi- 
ness outside  the  state,  namely  in  Big  Cottonwood  district,  Utah,  and 
the  name  of  the  place  in  which  the  principal  part  of  the  business  of  the 
said  company  is  to  be  transacted  is  in  the  city  and  county  of  New 
York."  It  is  objected,  first,  that  the  company  is  to  be  organized  to 
mine  three  metals  and  that  it  is  unlawful  under  the  act  to  form  a  corpo- 
ration to  mine  for  more  than  one.  Second,  that  the  place  of  business  is 
not  stated  with  sufficient  explicitness : 

Held,  that  the  proposed  incorporation  does  not  seek  to  embark  in  three 
kinds  of  mining,  but  that  it  is  one  kind  of  mining  though  its  results 
may  be  the  production  of  three  metals  after  the  ingredients  of  the  ore 
mined  are  separated. 

Held,  further,  that  it  is  not  the  policy  of  the  law  to  limit  and  confine  the 
business  of  a  corporation  in  its  commencement  to  the  mining  of  one 
kind  of  metal  (Compare  sees.  1  and  20). 

The  words  "any  kind  of  mining  business,"  as  used  in  section  1,  are  not 
used  as  words  of  limitation,  but  to  signify  that  the  formation  of  com- 
panies is  allowed  for  every  kind  of  mining  business. 

Held,  also,  that  the  place  of  business  of  the  company  is  stated  in  the  arti- 
cles of  association  with  sufficient  explicitness  and  in  this  respect  com- 
plies with  the  statute  ( Laws  of  1857,  chapter  29,  sec.  3). 

Albany,  Special  Term,  June,  1879. 

APPLICATION  for  a  peremptory  mandamus  to  compel  the 
filing,  in  the  office  of  the  secretary  of  state,  of  articles  of 
association  incorporating  the  "  Kesler  Mining  Company." 
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Mr.  Deforest,  for  the  motion. 
A.  Schoonmaker,  Jr.,  attorney-general,  opposed. 

WESTBROOK  J.  —  This  is  a  friendly  proceeding  to  obtain  a 
judicial  construction  of  the  act  entitled  "  An  act  to  authorize 
the  formation  of  corporations  for  manufacturing,  mining, 
mechanical,  chemical,  agricultural,  horticultural,  medical  or 
curative,  mercantile  or  commercial  purposes." 

The  relator  and  five  other  gentlemen  seek  to  form  a  cor- 
poration, as  they  state  in  the  paper  sought  to  be  filed,  for 
"  the  mining  of  gold,  silver  and  lead,  in  the  territory  of  Utah." 

They  also  further  say,  in  the  articles  of  association,  that 
"  the  said  company  is  formed  for  the  purposes  of  carrying  on 
some  part  of  the  business  outside  the  state,  namely,  in  Big 
Cottonwood  district,  Utah,  and  the  name  of  the  place  in 
which  the  principal  part  of  the  business  of  the  said  company 
is  to  be  transacted  is  in  the  city  and  county  of  New  York." 

Upon  those  portions  of  the  articles  of  association  which 
have  been  just  given,  the  objection  made  by  the  respondent 
to  the  filing  thereof  are  founded,  and  they  will  now  be  con- 
sidered : 

First.  It  is  objected  that  the  company  is  to  be  organized  to 
mine  three  metals,  "  gold,  silver  and  lead,"  and  that  it  is 
unlawful,  under  the  act  to  which  reference  has  been  made,  to 
form  a  corporation  to  mine  for  more  than  one. 

The  objection  is  based  upon  the  first  section  of  the  act 
aforesaid,  which  authorizes  the  formation  of  a  company  "  for 
the  purpose  of  carrying  on  any  kind  of 
mining  *        business."     The  argument  is 

that  the  word  "  kind  "  is  in  the  singular  number,  and  that,  as 
the  mining  of  these  metals  involves  three  kinds  of  mining, 
it  is,  therefore,  unlawful  to  form  a  company  for  such  triple 
purpose.  Assuming  the  fact  to  be,  as  claimed  by  the  secre- 
tary, that  the  corporation  is  sought  to  be  formed  for  three 
kinds  of  mining,  the  construction  would  seem  to  be  narrow. 
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This  follows,  not  only  from  the  plain  objects  of  the  statute, 
but  from  express  words.  By  the  twentieth  section  it  is  pro- 
vided :  "  Any  corporation  or  company  hereafter  formed,  either 
by  special  act  or  under  the  general  law,  and  now  existing  for 
any  *  *  *  mining  *  *  purposes 

*         *        may  also  extend  its  business  to  any  other 
*         *         *         mining       *         *         *       business."     If  it 
was  the  policy  of  the  statute  (as  has  been  argued,  the  first 
section,  by  using  the  words  "  Any  kind  of 
mining        *  business,"   shows),  to  limit  the 

formation  of  a  company  to  one  branch  or  kind  of  mining,  it 
was  certainly  a  direct  and  flat  contradiction  thereof  to  expressly 
declare  in  a  subsequent  section,  that  when  organized  it  might 
"extend  its  business  to  any  other  *  mining 

business." 

If  it  was  the  policy  of  the  law  to  limit  and  confine 
the  business  in  its  commencement,  it  would  seem  that  such 
purpose  would  have  been  maintained  during  its  life.  The 
argument  is  that,  to-day,  when  the  articles  of  association 
are  filed,  the  business  must  be  limited  to  the  mining  of  one 
kind  of  metal;  to-morrow,  however,  when  you  are  a  com- 
pany formed,  you  may  extend  or  increase  your  mining  busi- 
ness ad  libitum.  Would  it  not  be  a  sounder  construction  of 
the  two  sections  to  say  that  the  words  "  any  kind  of  mining 
business  "  are  not  used  as  words  of  limitation,  but  to  signify 
that  the  formation  of  companies  is  allowed  for  every  kind  of 
mining  business  ?  If  not  so  intended,  then  the  same  act  has 
provided,  in  a  subsequent  section  (the  twentieth),  the  most 
convenient  and  speedy  mode  to  thwart  its  object,  if  that 
object  is  what  the  secretary  claims  it  to  be.  The  argument  of 
the  secretary,  however,  is  based  upon  a  misapprehension  of 
facts.  The  proposed  incorporation  does  not  seek  to  embark 
in  three  kinds  of  mining.  It  is  one  kind  of  mining,  though 
its  results  may  be  the  production  of  three  metals  after  the 
ingredients  of  the  ore  mined  shall  be  separated.  The  affida- 
vit of  Mr.  Belknap,  after  describing  the  property  of  the 
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company  in  Utah,  states :  "  There  are  now  two  tunnels  within 
the  property,  from  which  ore,  containing  gold,  silver  and  lead 
are  extracted.  These  metals  are  so  commingled  in  the  ore 
that  it  is  impossible  to  mine  one  without  mining  the  other." 
This  fact,  it  is  true,  was  not  brought  to  the  attention  of  the 
secretary,  but  when  proved,  as  it  now  is,  it  seems  clearly  to 
follow  that  the  mining  is  single  in  its  process.  If  the  articles 
of  association  had  stated  the  process  more  fully,  and  had 
declared  that  the  company  was  formed  to  mine  ore,  from  which 
it  proposed  to  extract  and  separate  the  gold,  silver  and  lead,  it 
would  scarcely  be  argued  that  the  objection  made  was  well 
taken.  Precisely  that  appears  by  the  evidence  now  offered, 
and  hence,  as  the  object  of  the  association  is  really  limited  to 
one  kind  of  mining,  the  objection  of  the  secretary  must  be 
overruled,  as  well  for  that  reason  as  for  the  one  which  gives 
to  the  statute  a  broader  meaning  than  that  given  by  the 
secretary  to  its  provisions. 

Second.  It  is  further  objected  that  the  place  of  business 
of  the  company  is  not  stated  with  sufficient  explicitness. 

The  second  section  of  the  articles  sought  to  be  filed,  it  will 
be  remembered,  declares  that  the  mining  is  to  be  carried  on 
"  in  the  territory  of  Utah."  When,  therefore,  its  sixth  states 
that  "  the  name  of  the  place  in  which  the  principal  part  of 
the  business  of  the  said  company  is  to  be  transacted  is  the 
city  and  county  of  New  York,"  it  is  evident  that  the  mining 
is  not  to  be  there  conducted.  And  when  such  sixth  section 
further  declares  that  "  some  part  of  its  business  "  is  to  be  car- 
ried on  "  outside  of  the  state  of  New  York,  namely,  in  Big 
Cottonwood  district,  Utah,"  we  further  understand  that  the 
theater  of  mining  is  thereby  more  particularly  designated  than 
it  was  in  the  second. 

Section  3  of  chapter  29  of  the  Laws  of  1857,  declares :  "  If 
any  company  shall  be  formed  under  said  act  for  the  purpose 
of  carrying  on  any  part  of  its  business  in  any  place  out  of 
this  state,  the  said  certificate  shall  so  state,  and  shall  also  state 
the  name  of  the  town  and  county  in  which  the  principal  part 
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of  the  business  of  said  company,  within  this  state,  is  to  be 
transacted ;  and  said  town  and  county  shall  be  deemed  the 
town,  place  and  county  in  which  the  operations  and  business 
of  the  company  are  to  be  carried  on,  and  its  principal  place  of 
business  within  the  meaning  of  the  provisions  of  this  act." 

"We  fail  to  see  wherein  the  certificate  omits  to  comply  with 
this  statute.  It  does  declare  that  a  "  part  of  its  business  "  is 
to  be  carried  on  in  a  "  place  out  of  this  state ; "  and  though 
the  section  of  the  act  we  have  quoted  does  not  expressly,  at 
least,  require  such  place  to  be  stated,  the  certificate  does  point 
it  out  as  "Big  Cottonwood  district,  Utah,"  and  it  is  not 
shown  that  the  place  can  be  more  definitely  named.  The 
certificate  also  specifies  "  the  name  of  the  town  and  county  in 
which  the  principal  part  of  the  business  of  said  company, 
within  this  state,  is  to  be  transacted,"  and  that  is  "  the  city 
and  county  of  New  York."  It  would,  perhaps,  have  been 
better  if  the  phraseology  of  the  articles  had  followed  the 
statute  more  closely.  The  act  does  not  require  the  principal 
part  of  the  business  to  be  done  in  this  state,  but  it  declares 
that  "  the  name  of  the  town  and  county  in  which  the  principal 
part  of  the  business  of  said  company,  within  this  state,  is  to 
be  transacted  "  shall  be  stated,  and  then  it  declares  that  "  said 
town  and  county  shall  be  deemed  the  town,  place  and  county 
in  which  the  operation  and  business  of  the  company  are  to  be 
carried  on,  and  its  principal  place  of  business,"  &c.  This, 
however,  is  substantially  stated,  and  all  the  other  provisions  of 
the  section,  as  it  seems  to  me,  are  also  substantially  complied 
with. 

In  the  answer  which  the  secretary  has  made  to  the  applica- 
tion he  has  also  called  the  attention  of  the  court  to  the  frauds 
which  are  being  perpetrated  upon  the  public  by  mining  cor- 
porations formed  under  the  general  act,  and  hence,  he  argues, 
the  need  of  construing  the  act  so  as  to  limit  the  operations  of 
the  company  to  one  kind  of  mining.  It  may  be  answered  that 
an  association  avowedly  formed  to  mine  for  three  metals 
affords  no  greater  opportunity  for  imposition  upon  the  public 
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than  one  formed  to  mine  for  one ;  that  a  limitation,  in  its 
formation,  to  be  effectual  for  the  purpose  suggested,  must 
exist  during  the  entire  life  of  the  corporation,  which,  confess- 
edly, is  impossible  so  long  as  section  20  of  the  act  is  unrepealed  ; 
and,  lastly,  that  a  possible  abuse  of  its  franchise  cannot  pre- 
vent an  incorporation  from  being  formed  which  complies  with 
the  law. 

It  is  conceded,  however,  that  the  corporation  now  sought  to 
be  created  is  free  from  all  imputation  of  fraud.  As  there  is 
no  legal  objection,  as  it  seems  to  me,  to  be  taken  to  the  articles 
of  association,  the  application  for  a  mandamus  is  granted. 


SUPEEME  COURT. 
THE  PEOPLE  agt.  EDWARD  HALL. 

Indictment  —  an  accessory  before  the  fact  must  be  indicted  in  the  county  where 
the  offense  was  committed — who  principal,  and  who  accessory —  Criminal 
law. 

H.  and  G.  were  both  residents  of  New  Jersey.  H.  suggested  to  G.  a  plan 
for  making  some  money,  to  which  G.  assented,  which  culminated  in  the 
production,  by  H.,  of  twenty  forged  and  counterfeited  Greene  county 
bonds.  These  he  directed  G.  to  take  up  the  Hudson  river  to  the  river 
towns  and  counties  to  negotiate,  he,  in  New  York  city,  furnishing  G. 
with  the  money  to  pay  expenses.  G.  takes  the  bonds  to  Poughkeepsie, 
where  he  attempts  to  negotiate  the  bonds  through  a  broker,  who  goes 
with  G.  to  Catskill,  Greene  county,  where  the  bonds  are  pronounced 
counterfeit,  and,  on  his  return  to  Poughkeepsie,  he  is  arrested  on  a  war- 
rant issued  in  Greene  county,  brought  to  Greene  county,  indicted  and 
placed  in  jail.  He  discloses  H.'s  connection  with  the  matter;  his  testi- 
mony is  given  before  a  grand  jury,  of  Greene  county,  and  this  indict- 
ment is  found  against  H. : 

Held,  that  H.,  if  held  at  all,  could  only  be  held  as  an  accessory,  and  could 
not,  therefore,  be  indicted  in  Greene  county. 

Where  the  agent  is  a  guilty  actor  in  the  commission  of  the  felony,  he,  the 
agent,  is  the  principal  offender,  and  the  one  by  whom  he  was  employed 
or  instigated,  if  absent,  but  an  accessory  before  the  fact.  Where  the 
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person  employed  is  guilty,  he  is  the  principal,  and  the  employer  an 
accessory. 

An  accessory  before  the  fact  cannot  be  indicted  in  Greene  county,  when 
his  offense  was  committed  in  the  state  of  New  Jersey  —  possibly  in  the 
city  of  New  York.  An  accessory  can  only  be  indicted  and  tried  in  the 
county  where  his  offense  was  committed,  although  the  principal  offense 
was  committed  in  another  county. 

Greene  County  Oyer  and  Terminer,  July,  1879. 
John  C.  Griswold  and  Sidney  Crowell,  for  prisoner. 
E.  Raymond,  district  attorney. 

OSBORN,  J. —  The  learned  counsel  for  the  defendant  moves 
for  his  discharge,  on  the  ground  that  from  the  evidence  it 
appears  that  whatever  has  been  done  by  him  was  without  the 
county  of  Greene ;  hence  that  there  is  no  authority  for  indict- 
ing or  trying  him  here. 

There  are  five  counts  in  the  indictment.  In  one  or  more  of 
these  counts  Hall  is  charged  as  principal,  in  others  as  an  acces- 
sory before  the  fact.  The  indictment  is  against  the  defendant 
and  one  William  George,  and  in  the  count  or  counts  charging 
Hall  as  an  accessory  before  the  fact,  George  is  charged  as 
principal. 

The  question  now  presented  is,  can  Hall  be  convicted  in 
this  county,  either  as  principal  or  as  an  accessory  before  the 
fact  ?  Of  course,  in  determining  these  questions  intelligently, 
we  must  look  to  the  facts  as  disclosed  by  the  testimony  given 
by  the  prosecution. 

In  July,  1878,  it  would  seem  that  both  Hall  and  George 
were  residents  of  the  state  of  New  Jersey.  They  had  been 
well  acquainted  for  a  number  of  years.  George  lived  on  Jer- 
sey City  heights,  while  Hall  lived  inland  from  Jersey  City 
eight  or  ten  miles.  It  appears  that  Hall  was  in  the  habit  of 
being  and  staying  with  George,  and  at  his  house  frequently  ; 
had  a  room  there  and  was  at  liberty  to  come  and  go  when  he 
pleased.  In  July,  Hall  suggested  to  George  a  plan  for  mak- 
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ing  some  money,  to  which  George  assented,  which,  in  a  few 
days,  culminated  in  the  production  by  Hall  of  twenty  forged 
and  counterfeited  Greene  county  bonds  of  the  denomination 
of  $500  each.  These  he  directed  George  to  take  up  the  Hud- 
son river  and  to  the  river  towns  or  counties  to  negotiate.  In 
a  day  or  two,  in  the  city  of  New  York,  he  gave  George  thirty 
dollars  to  meet  traveling  expenses,  and  George  started  on  his 
mission.  He  visited  several  places  but  returned  in  a  few  days 
to  his  home  in  New  Jersey  without  accomplishing  any  thing. 
Again  the  two  meet  in  New  York  and  Hall  furnishes  thirty 
dollars  for  the  same  purpose  and  with  similar  instructions. 
George  returns  a  second  time  unsuccessful,  insisting  that  he 
cannot  sell  the  bonds  unless  he  is  identified.  The  two  then 
agree  that  money  shall  be  placed  in  some  bank,  a  bank  in 
Great  Barrington,  Massachusetts,  and  in  this  way  George  is  to 
identify  himself.  Hall  raises  $700  in  New  York  and  gives  it 
to  George  for  this  purpose.  George  takes  it  and  goes  to 
Great  Barrington,  deposits  it  in  a  bank  and  takes  the  usual 
bank  book.  Before  leaving  Great  Barrington  Hall  goes  there 
and  finds  George  and  gets  $200  of  this  money,  which  George 
draws  out  by  his  check  and  gives  to  him.  The  two  then  start 
from  Great  Barrington  and  come  together  to  Millerton, 
Dutchess  county,  where  Hall  leaves  George  and  goes  back  to 
New  York  or  New  Jersey  and  George  comes  to  Poughkeepsie 
to  meet  a  Mr.  Hill,  a  broker,  to  try  and  dispose  of  these  bonds. 
This  Mr.  Hill,  George  had  seen  on  the  subject  of  these  bonds, 
on  one  or  both  of  the  prior  occasions  when  George  came  up 
the  Hudson  river,  as  before  stated,  but  would  make  no  arrange- 
ment with  George  till  he,  George,  was  identified.  George 
and  Hill  meet  in  Poughkeepsie,  agree  upon  the  price  to  be 
paid  for  the  bonds,  or  a  portion  of  them,  provided  he,  Hill, 
is  satisfied  of  their  genuineness.  During  the  negotiation 
George  comes  to  Catskill,  goes  to  the  Tanner's  Bank,  and 
finds  the  treasurer  of  Greene  county,  shows  him  one  or 
more  of  these  bonds,  which  the  treasurer  pronounces  genuine. 
He  then  returns  to  Poughkeepsie,  tells  the  broker,  Hill,  there, 
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what  he  has  learned  at  Catskill ;  but,  this  not  being  satisfac- 
tory, the  two  return  to  Catskill,  and,  upon  the  second  pre- 
sentation of  the  bonds  to  the  treasurer,  they  are  discovered  to 
be  counterfeits.  Hill  and  George  return  to  Poughkeepsie, 
and  there  George  is  arrested  on  a  warrant  issued  in  Greene 
county,  brought  to  Greene  county,  indicted  and  placed  in 
jail,  where  he  has  since  remained.  After  a  time  he  discloses 
Hall's  connection  with  the  matter ;  his  testimony  is  given 
before  a  grand  jury  of  Greene  county,  and  this  indictment 
found.  George  pleads  guilty,  sentence  is  suspended,  and,  on 
this  trial  of  Hall,  he  is  used  as  a  witness  by  the  people. 

These  are  simply  the  facts  as  testified  to  by  George  ;  at  least 
sufficiently  full  to  present  fairly  the  legal  question  now  raised. 

It  will  be  seen  that  there  is  no  pretense  that  Hall  ever  came 
to  Greene  county  at  all ;  indeed,  there  is  no  proof  of  any  cor- 
respondence between  himself  and  George  while  George  was 
in  Greene  county.  If  Hall  can  be  held  at  all,  it  is  upon  the 
theory,  and  that  alone,  that  in  New  York  city  or  in  New 
Jersey  he  gave  George  these  bogus  bonds  and  directed  him, 
generally,  to  go  up  the  river  and  to  the  river  towns  and  nego- 
tiate them,  and  furnishing  the  money  to  do  this.  Both  George 
and  Hall  knew  that  these  bonds  were  counterfeit ;  George  is, 
therefore,  a  guilty  actor  in  the  transaction.  Had  he  entered 
upon  this  mission  innocently  there  would  be  no  doubt  of  the 
propriety  of  indicting  Hall  in  Greene  county  as  principal,  and 
he  could  have  been  convicted.  It  would  then  be  like  the  case 
of  a  child  without  discretion,  an  idiot  or  a  madman,  induced, 
by  a  third  person,  to  do  a  felonious  act ;  the  instigator  alone  is 
guilty,  and  though  not  present  at  the  perpetration  of  the 
crime,  he  is  a  principal  felon.  This  is  on  the  common  law 
principle  "  qui  facit  per  alium,  facit  per  se"  which  chief 
justice  HOMER,  of  Connecticut,  says  "is  of  universal  applica- 
tion both  in  criminal  and  civil  cases." 

Doubtless  this  remark  is  true  in  civil  transactions  and  in  all 
cases  of  misdemeanors,  as  it  is  also  in  felonies,  where  the 
agent  himself  is  innocent.  But  the  law  is  entirely  clear  and 
VOL.  LVII  44 
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well  settled  that  where  the  agent  is  a  guilty  actor  in  the  com- 
mission of  the  felony,  he,  the  agent,  is  the  principal  offender, 
and  the  one  by  whom  he  was  employed  or  instigated,  if  absent, 
but  an  accessory  before  the  fact  (The  People  agt.  Adams,  3 
Denio,  190  ;  see  opinion  and  cases  cited,  especially  page  208). 
This  case  was  affirmed  in  court  of  appeals. 

The  same  principle  is  held  in  Wilson  agt.  The  People  (5 
Parker's  Cr.  J2.,  120).  In  this  case  the  court  say,  on  page 
129  of  opinion  :  "  That  a  felony  may  be  committed  through 
the  instrumentality  of  others,  though  the  principal  be  not 
present,  is  well  settled  upon  the  principle  qui  facitper  alium, 
facit  per  se,  which  is  as  applicable  to  criminal  as  civil  cases. 
But  this,  where  the  other,  or  agent,  is  an  innocent  party. 
Where  the  person  employed  is  guilty,  he  is  the  principal,  and  the 
employer  but  an  accessory.  I  speak  of  crimes  which  are  felonies. 
In  misdemeanors  there  are  no  accessories,  but  all  the  guilty 
actors  are  principals  "  (1  fiussell  on  Crimes,  27  ;  4  Denio,  130). 

So  that  it  is  entirely  clear  (this  being  a  felony)  that  Hall 
cannot  be  held  as  principal ;  if  held  at  all,  it  is  as  accessory 
before  the  fact.  Now,  can  an  accessory  before  the  fact  be 
indicted  in  Greene  county,  when  his  offense  was  committed 
in  the  state  of  New  Jersey  —  possibly  in  the  city  of  New 
York  ?  The  rule  is,  or  should  be,  familiar  to  every  lawyer, 
that  a  party  accused  of  crime  must  be  indicted  in  the  county 
where  the  offense  was  committed.  As  it  is  sometimes  difficult 
to  ascertain  the  exact  boundary  line,  the  law  provides  that 
there  may  be  an  indictment  and  conviction  in  any  county  for 
all  crimes  committed  within  its  borders,  or  within  500  yards 
of  the  boundary  line.  Thus,  a  murder  to-day  is  committed  in 
Kingston ;  the  offender  cannot  be  tried  in  Greene  county 
for  that  offense,  but  in  Ulster  county.  If,  within  500  yards 
of  the  division  line,  a  conviction  could  be  had  in  either  county. 

This  general  rule  has  its  exceptions  and  they  are  specifically 
pointed  out.  Unless  some  exception  can  be  found  which  diiall 
cover  the  case  at  bar,  of  course  the  general  principle  must 
prevail. 
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The  statute  which  existed  in  England  at  the  time  of  the 
revolution,  was  to  the  effect  that  an  accessory  must  be  indicted 
and  tried  in  the  county  where  his  offense  was  committed. 
Subsequently  this  was  changed  and  the  statute,  referred  to  by 
the  district  attorney,  was  enacted,  giving  the  right  to  convict 
an  accessory  in  the  county  where  the  principal  felon  might  be 
tried.  But  this  was  after  our  revolution  —  a  statute  of  George 
IY —  and  so  has  no  application  here.  Our  statute  on  the  sub- 
ject is  "  that  the  accessory  may  be  indicted  in  the  county 
where  his  offense  was  committed,"  &c.  This,  after  all,  is  but 
a  reaffirmance  of  the  old  English  statute  above  referred  to 
and  in  force  at  the  time  of  the  revolution.  It  is  urged  that 
the  word  "  may,"  in  our  statute,  is  not  mandatory  —  is  simply 
permissive  and  was  intended  only  as  enlarging  the  remedy  or 
power  to  punish  an  accessory.  But  this  view  does  not  help 
the  prosecution  here,  as  independent  of  this  statute  no  authority 
can  be  found  for  indicting  an  accessory  in  any  other  than  the 
county  where  the  offense  of  such  accessory  was  committed. 
But  we  are  not  left  without  authority  on  this  very  point.  In 
the  case  of  Baron  agt.  The,  People  (1  Parker's  Grim.  R., 
246),  it  is  expressly  held  that  an  accessory  can  only  be  indicted 
and  tried  in  the  county  where  his  offense  was  committed, 
although  the  principal  offense  was  committed  in  another 
county.  This  is  a  general  term  opinion  of  this  state,  WELLES, 
J.,  writing  the  opinion,  and  which  was  concurred  in  by 
TAYLOR  and  JOHNSTON,  justices. 

I  am  unable  to  find  any  case  in  this  state  or  elsewhere 
questioning  this  decision,  and  we  have  no  right  to  disregard 
it,  whether  the  views  meet  our  approval  or  not  (see  opinion 
of  WELLES,  J.,  p.  251).  The  same  doctrine  is  held  in  the 
case  of  The  People  agt.  Hodges  (27  Gal.  J?.,  340).  The  case 
to  which  the  district  attorney  has  referred  us  in  Alabama,  in 
which  it  was  held  that  an  accessory  might  be  indicted  in  the 
county  where  the  principal  felon  committed  his  offense  and 
was  tried,  I  have  not  had  an  opportunity  to  examine,  but  pre- 
sume that  it  was  based  upon  a  statute  of  that  state,  giving  the 
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right  so  to  do.  As  we  have  already  seen,  the  general  rule  is 
that  the  indictment  must  be  found  in  the  county  where  the 
offense  was  committed.  In  a  note  found  on  page  63  of  1 
Arch.  Grim.  Pleadings,  this  language  is  used:  "At  common 
law  the  venue  should  always  be  laid  in  the  county  where  the 
offense  is  committed,  although  the  charge  is  in  its  nature 
transitory,  as  seditious  words  or  battery,  and  it  does  not  lie  on 
the  prisoner  to  disprove  the  commission  of  the  offense  in  the 
county  in  which  it  was  laid,  but  the  prosecutor  must  prove  it." 
There  is  no  exception  to  this  rule,  except  in  a  few  cases 
specifically  provided  for.  For  instance,  we  have  a  statute 
that  one  who  steals  property  in  another  state,  and  brings  it 
into  this  state,  may  be  indicted  or  punished  as  though  com- 
mitted here  (2  H.  $.,  698,  see.  4).  So  an  offense  committed 
on  any  vessel  navigating  any  waters  of  this  state,  may  be 
indicted  in  any  county  through  which  such  vessel  passed  on 
such  trip  (Laws  of  1860,  chap.  431).  So  of  any  offense  com- 
mitted on  any  railroad  train  (Laws  of  1877,  chap.  167).  So 
an  indictment  for  larceny  may  be  found  and  presented  in  any 
county  where  the  offender  is  found  with  the  stolen  property. 
So  a  receiver  of  stolen  property  may  be  indicted  in  any 
county  where  he  received  or  has  the  property  (2  JR.  S.,  726). 
I  am  unable  to  find  any  provision,  either  at  common  law  or 
by  statute,  that  excepts  a  case  like  the  one  under  consideration. 
Whether  it  would  be  wise  to  enact  such  a  statute,  we  need 
not  consider.  The  court  cannot  be  held  responsible  for  bad 
laws,  or  for  any  failure  of  law  to  meet  a  particular  case.  We 
are  to  enforce  the  laws  as  they  exist  —  to  hold  the  scales 
of  justice  with  a  steady  hand  and  an  even  balance,  and 
in  its  application  to  treat  all  persons  alike,  regardless  of 
consequences. 

It  follows,  therefore,  that  Hall  must  be  discharged,  for  the 
reason  that  there  is  no  power  or  authority  to  try  him  in 
Greene  county  for  the  offense  which  it  is  alleged  he  has  com- 
mitted. We  decline  to  direct  the  jury  to  acquit,  for  this 
might  be  regarded  as  a  disposal  of  the  case  upon  the  merits. 
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SUPREME  COURT. 


MATTHEW  McKEON  agt.  HENRY  KEARNEY,  as  executor  of  the 
last  will  of  MICHAEL  McKEON,  deceased,  and  others. 

% 

Partition  of  lands  under  act  of  1853  —  Action  for  construction  of  a  will  —  by 
whom  should  be  brought — Bequests  upon  uncertain  and  impossible  condi- 
'tions  —  Legacies,  when  to  abate — Bequests  to  unincorporated  societies. 

An  action  for  a  partition  of  lands,  under  the  act  of  1853,  can  only  be  sus- 
tained, when  it  is  shown  that  the  apparent  devise,  to  which  objection  is 
taken,  is  void. 

It  is,  however,  only  when  the  whole  will,  or  entire  devise  of  real  estate,  is 
attacked  for  invalidity,  that  a  suit  or  proceeding  can  be  instituted  under 
the  act  above  referred  to. 

Although  an  heir  at  law  of  the  testator,  who  takes  nothing  under  his  will, 
cannot,  when  objection  is  made,  maintain  an  action  for  its  construction, 
yet  where  in  such  action,  all  the  parties  interested  under  the  will,  and  in 
the  estate,  agree  upon  the  facts,  and  ask  for  an  adjudication: 

Held,  that  this  court  had  jurisdiction  to  decide  the  controversy. 

Where  a  testator,  in  and  by  his  will,  gave  to  a  "  Missionary  Association  " 
$2,500,  to  be  applied  to  the  erection  and  completion  of  a  church  edifice 
for  worship,  "in  the  event  of  the  decease  of  the  testator  before  the 
aesociation  should  commence  to  erect  the  building,"  and  it  appearing 
that  the  association  had  commenced  the  erection  of  a  church  building 
for  worship,  before  the  death  of  the  testator: 

Held,  that  the  gift  to  the  association  never  took  effect. 

Courts  never  defeat  the  testator's  expressed  intentions,  when  they  are  valid, 
and  are  capable  of  execution. 

Where  a  testator  gave  $5,000  to  his  executors  to  be  invested,  the  income 
whereof  was  to  be  applied  towards  founding  an  institute,  to  be  denomi- 
nated "  The  Little  Sisters  of  the  Poor,"  to  aid  and  assist  the  destitute 
poor  and  needy  in  the  city  of  New  York,  if  such  institution  could  be 
founded  and  put  into  operation  by  the  encouraging  efforts  of  others, 
within  five  years  after  the  testator's  death,  if  not,  the  above-mentioned 
Bum  was  to  be  taken  as  part  of  the  testator's  residuary  estate,  it 
appearing  that  such  institution  had  not  been  founded  when  the  action 
was  commenced : 

Held,  that  the  gift  being  upon  an  uncertain  condition,  "the  encouraging 
co-operation  "  of  others,  was  void  for  uncertainty  and  indefiniteness, 
and  as  dependent  upon  conditions  which  might  never  happen. 
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When  legacies  are  general,  neither  of  the  legatees  is  entitled  to  priority 
in  payment,  and  in  case  of  a  deficiency  of  assets,  the  legacies  must 
abate  ratably. 

A  voluntary  unincorporated  society,  organized  for  charitable  purposes  can- 
not take  by  bequest  (vide  note  at  end  of  this  case,  page  855),  in  which  it  is, 
among  other  things,  held,  that  the  fact,  that  the  "society  "  is  an  asso- 
ciation, consisting  of  more  than  seven  associates,  having  a  president 
and  treasurer,  in  the  name  of  either  of  whom  it  may  sue  and  be  sued, 
does  not  constitute  it  a  corporation,  so  as  to  enable  it  to  take  a  legacy. 

The  statutes  relating  to  the  organization  of  joint  stock  associations 
bearing  upon  this  subject  examined, 

Special  Term,  December,  1878 

ACTION  for  the  partition  of  lands,  and  for  an  adjudication, 
declaring  void  the  last  will  and  testament  of  the  testator, 
through  whom  the  plaintiff  claims  as  heir  at  law.  The  plain- 
tiff's complaint  further  demanded,  that,  if  the  will  should  be 
established,  certain  bequests  therein  contained  should  be 
adjudged  to  be  void.  The  facts  and  claims  of  the  parties 
interested  under  the  will,  and  of  the  heirs  at  law,  have  been 
agreed  to  in  writing,  and  have  been  submitted  and  the  judg- 
ment of  the  court  is  sought  thereon. 

A.  B.  Tappen,  for  plaintiff. 
J.  L.  Lindsay  and  J.  F.  Harrison,  for  executor. 
William  H.  Field,  for  Catholic  societies. 
F.  Byrne,  guardian  ad  litem,  for  infant  defendant. 

VAN  VORST,  J.  —  By  section  2,  chapter  238  of  the  Laws  of 
1853,  being  an  act  "  relative  to  disputed  wills,"  any  heir  claim- 
ing lands  by  descent  from  an  ancestor,  who  died  holding  and 
being  in  possession  of  the  same,  may  prosecute  for  the  par- 
tition thereof,  notwithstanding  any  apparent  devise  by  said 
ancestor ;  provided  that  such  heir  shall  allege  and  establish  in 
the  same  action  that  such  apparent  devise  is  void. 
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Section  1  of  the  same  act  authorizes  and  empowers  this 
court,  in  a  proper  action  for  the  purpose,  to  determine  the 
validity  of  any  actual  or  alleged  devise  or  will  of  real  estate, 
in  like  manner,  as  the  validity  of  a  deed  conveying  or 
purporting  to  convey  lands,  might  be  determined  by  this 
court. 

The  complaint  herein  was,  doubtless,  designed  to  bring  this 
action  within  the  provision  of  the  act  of  the  legislature  in 
question  ;  and  its  allegations  are  sufficient  to  give  this  court 
jurisdiction  of  the  case. 

It  alleges  that  the  will  sought  to  be  impeached  was  not  duly 
executed.  That  the  testator  was  not  of  sound  testamentary 
capacity,  and  that  the  same  was  procured  by  undue  influence. 

But  the  difficulty  of  the  plaintiff's  case  is,  that  the  conceded 
facts  do  not  authorize  the  granting  of  relief  under  the  act  of 
1853. 

It  is  admitted  by  the  terms  of  the  submission  handed  up, 
that  the  instrument  set  forth  in  the  complaint  is  the  last  will 
and  testament  of  the  deceased,  and  that  it  was  duly  executed. 
The  action  for  a  partition  of  lands  can  only  be  sustained  under 
the  act  of  1853,  when  it  is  shown  that  the  apparent  devise  is 
void.  Neither  the  will  under  consideration,  nor  any  "  devise  " 
therein  is  void.  But  the  complaint  goes  further,  and  the 
validity  of  certain  bequests  contained  in  the  will  is  sought  to 
be  impeached,  for  the  alleged  incapacity  of  the  legatees  to  take 
the  gifts. 

Some  of  the  provisions  and  bequests  of  the  will  are  con- 
ceded to  be  good,  and  are  not  objected  to ;  and  I  conclude 
that  it  is  only  when  the  whole  will,  or  an  entire  devise  of  real 
estate  is  attacked  for  invalidity  that  a  suit  or  proceeding  can 
be  instituted  under  the  act  in  question. 

The  real  estate  is  devised  to  his  executors,  in  trust,  and  the 
testator  directs  them  to  sell  the  same  at  public  or  private  sale, 
and  to  convert  the  same  into  cash,  and  out  of  the  proceeds 
they  are  directed  to  pay  the  legacies  declared  in  the  will. 

The  provisions  of  the  will  work  an  equitable  conversion  of 
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the  realty  into  personalty  for  the  purposes  of  the  will,  some  of 
which  it  is  conceded  are  valid. 

The  plaintiff  takes  nothing  under  the  will.  If  he  succeeds 
at  all  to  any  portion  of  the  testator's  estate,  it  must  be  as  one 
of  the  heirs  at  law  or  next  of  kin  of  the  testator,  through  an 
adjudication  that  some  of  the  gifts  are  invalid. 

Were  it  not  for  the  fact  that  all  the  parties  are  before  the 
court,  and  have  agreed  upon  the  facts,  and  asked  for  a  deter- 
mination, with  respect  to  the  validity  of  certain  bequests,  I 
should  hesitate  to  decide  that  this  action  could  be  maintained. 

It  involves,  to  some  extent,  a  construction  of  the  provisions 
of  the  will,  and  such  action  cannot  be  sustained  in  favor  of  an 
heir  at  law  in  equity.  The  plaintiff's  rights,  if  the  bequests 
are  void,  are  legal  and  not  equitable  (Chipman  agt.  Mont- 
gomery, 63  N.  Y.,  221 ;  Stinde  agt.  Ridgway,  55  How.  P. 
H.,  301).  There  is  not,  however,  an  absolute  want  of  juris- 
diction in  the  court  to  dispose  of  the  questions  in  some  form 
(De  Bussierre  agt.  HoUaday,  55  How.,  210).  And  as  to 
whether  they  shall  be  disposed  of  on  the  equity  or  law  side 
of  the  court  is  within  the  control  of  the  parties.  If  the 
parties  in  interest  submit  the  case  for  determination  by  the 
judge  at  special  term,  I  see  no  reason  why  jurisdiction  should 
be  declined.  And  this  having  been  done,  I  shall  proceed  to 
dispose  of  the  questions  submitted. 

Of  the  proceeds  realized  from 'the  sale  of  his  real  estate, 
the  testator  gives  to  the  missionary  congregation  of  St.  Paul's 
the  Apostle,  the  sum  of  $5,000,  and  in  the  event  of  the  decease 
of  the  testator  before  the  association  should  commence  to 
erect  a  church  or  building  for  worship,  then,  and  in  that  case, 
he  gives  it  the  further  sum  of  $2,500,  to  be  applied  to  the 
erection  and  completion  of  the  church. 

This  institution  is  a  corporation  duly  chartered  by  statute. 

The  validity  of  this  bequest  of  $5,000  is  not  questioned,  and 
it  is  conceded  that  the  corporation  is  entitled  to  take  the  same. 

But  the  additional  gift  to  this  corporation,  of  the  sum  of 
$2,500,  cannot  take  effect,  for  the  reason  that  it  commenced 
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the  erection  of  a  church  building  for  worship  before  the  death 
of  the  testator.  The  gift  was  upon  the  condition  that  the  tes- 
tator should  die  before  the  erection  was  commenced.  To  give 
effect  to  this  additional  and  conditional  bequest,  would  be  in 
direct  opposition  to  the  expressed  intention  of  the  testator. 

The  court  never  defeats  the  testator's  expressed  intentions 
when  they  are  valid  and  capable  of  being  carried  out.  Five 
thousand  dollars  are  given  to  the  Catholic  Publication  Society, 
to  be  appropriated  for  the  use  and  purposes  of  the  society. 

This  society  is  a  voluntary  association,  neither  chartered  nor 
organized  by  statute. 

In  the  case  of  Betts  agt.  Betts,  lately  before  me  in  this 
court,  I  had  occasion  to  examine  the  question  as  to  the 
capacity  of  a  voluntary,  unincorporated  society,  organized  for 
charitable  purposes,  to  take  by  bequest,  and  the  conclusion 
reached  was,  that  it  could  not  take.  This  conclusion  was  based 
upon  several  decisions  of  the  court  of  appeals  (Owens  agt. 
The  Missionary  Society  of  the  M.  K,  Church,  14  N.  Y.,  380 ; 
Downing  agt.  Marshall,  23  JV.  Y.,  382 ;  Sherwood  agt.  Amer. 
Bible  Society,  1  Keyes,  561 ;  White  agt.  Howard,  46  N.  Y., 
144). 

But,  as,  notwithstanding  these  decisions,  which  appeared  te 
me  disposed  of  the  question,  the  point  was  presented  and 
argued  with  great  earnestness  by  the  learned  counsel  of  the 
Home  Missionary  Society,  largely  interested  in  the  will  under 
consideration,  upon  the  supposed  ground  that  the  question 
was  still  open,  and  had  not  been  definitely  settled,  I  exam- 
ined the  cases  above  cited  and  reached  the  conclusion  above 
expressed,  that  upon  authority  such  voluntary  association 
could  not  take  by  bequest.  The  reasons  assigned  for  such 
decision  were  stated  in  that  case,  and  I  still  adhere  to  the  con- 
clusions then  reached  (Betts  agt.  Betts,  4  AUbt.  N.  C.,  317).* 

It  must,  therefore,  be  held  that  the  gift  to  the  Catholic 
Publication  Society  is  invalid. 

*  See  note  at  end  of  this  case. 
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The  testator  gave  $5,000  dollars  to  his  executors  to  be  by 
them  invested,  and  the  same  and  its  increase  was  to  be  appro- 
priated and  applied  by  them,  towards  founding  an  institution 
to  be  denominated  and  known  as  "  The  Little  Sisters  of  the 
Poor,"  to  aid  and  assist  the  destitute  poor  and  needy  in  the 
city  of  New  York,  if  such  institution  could  be  formed  or  put 
into  operation  by  the  encouraging  co-operation  with  others, 
within  five  years  after  the  testator's  death,  and  if  not,  then 
said  sum  of  $5,000  should  form  and  be  taken  and  paid  as  part 
of  the  residuary  estate  of  the  testator  directed  to  be  paid  to 
his  wife.  Such  institution  has  not  been  founded.  This  sum 
being  given  only  on  an  uncertain  condition,  viz. :  "  the 
encouraging  co-operation"  of  others  towards  the  founding  of 
an  institution  to  assist  destitute  poor  and  needy  persons,  is 
void  for  uncertainty  .and  indefiniteness  and  as  depending  upon 
a  condition  which  may  never  happen  (Bascom  agt.  Allerton, 
34  N.  Y.  584 ;  Dodge  agt.  Pond,  23  N.  T.,  69). 

These  two  sums  of  $2,500  and  $5,000  not  being  legally  dis- 
posed of,  sink  into,  and  become  a  part  of,  the  residuary  estate. 
The  claim  of  priority  in  the  payment  of  their  legacies,  inter- 
posed by  the  nephews  and  nieces  of  the  testator,  cannot  be 
sustained. 

By  the  terms  of  the  will  the  several  bequests  of  the  testator 
are  general.  There  being  no  evidence  to  be  derived  from  the 
will  of  an  intention  on  the  part  of  the  testator  to  give  any 
priority  to  any  one  of  the  legatees  named,  their  legacies  will 
abate  ratably  in  case  of  a  deficiency  of  assets  (  Wood  agt.  Vcm- 
denburgh,  6  Paige,  277).  The  residuary  estate  by  the  will  is 
given  by  the  testator  to  his  wife,  but  as  she  died  in  the  life- 
time of  the  testator,  the  next  of  kin  of  the  testator,  being  his 
brother,  and  the  four  nephews  and  nieces  named  in  the  com- 
plaint, take  all  the  estate  not  effectually  disposed  of  by  the 
will,  and  are  adjudged  to  be  entitled  to  the  same. 

As  the  funds  representing  this  estate  are  now  deposited, 
subject  to  the  order  of  this  court,  it  is  proper  that  an  account- 
ing by  the  executor  be  here  had,  to  the  end  that  a  judgment 
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may  be  made  for  its  distribution  among  those  entitled  thereto, 
according  to  their  rights  therein. 

N~OTE  ON  BETTS  agt.  BETTS  (4  Abb.  N.  O.,  317),  BY  JUDGE  VAN  VOBST. 
Vide  McKEON  agt.  KEARNEY  (supra),  PAGE  349. 

Voluntary  associations  —  legacies  to. 

In  the  case  of  Betts  agt.  Betts,  referred  to  in  the  foregoing  opinion,  the 
subject  of  bequests  to  voluntary,  unincorporated  societies,  organized  for 
charitable  purposes,  was  examined  by  VAN  VORST,  J.  The  opinion,  in 
so  far  as  it  relates  to  that  subject,  and  which  is  not  included  in  the  report, 
of  the  case  (4  Abbott N.  C.,  317,  403),  is  as  follows: 

"  By  the  fifteenth  clause  of  his  will,  the  testator  gave  to  the  "  American 
Home  Missionary  Society "  $4,000,  and  also  constituted  it  one  of  his 
residuary  legatees  and  devisees,  and,  as  sugh,  if  successful  here,  it  will 
be  entitled  to  receive  one-sixth  part  of  the  residuary  estate. 

It  is  objected,  on  the  part  of  the  heirs  at  law  of  the  testator,  that  this 
society  was  not  incorporated  at  the  death  of  the  testator,  and  was  not 
competent  to  take  the  gifts  in  its  favor.  Like  objection  is  made  to  the 
validity  of  gifts  made  to  several  other  unincorporated  societies. 

The  point  raised  by  this  objection  appears  to  have  been  definitely  deter- 
mined by  the  court  of  appeals.  And  it  appears  to  be  adjudged,  by 
repeated  decisions,  that  a  voluntary  unincorporated  society,  organized 
for  charitable  purposes,  can  take  neither  by  devise  or  bequest  (Owens  agt. 
The  Missionary  Society  of  the  M.  E.  Church,  14  N.  T.,  380;  Downing  agt. 
Marshall  23  N.  T.,  382;  Sherwood  agt.  Amer.  Bible  Society,  1  Keyes,  561; 
White  agt.  Howard,  46  N.  T.,  144). 

In  the  first  of  these  cases,  the  question  before  the  court  was,  whether 
a  bequest  to  such  an  association  was  valid,  and  it  was  held  to  be  void. 

The  learned  judge,  who  delivered  the  opinion  of  the  court,  said: 
"Nothing  is  better  settled  than  that  a  devise  or  bequest  to  an  unincorpo- 
rated association  is,  in  general,  void  in  equity,  as  it  is  in  law. "  In  Downing 
agt.  Mai'shall,  it  is  said:  "  That  the  residuary  devise  and  bequest  are  void 
as  to  the  unincorporated  Home  Missionary  Society. "  In  Sherwood  agt  The 
American  Bible  Society,  it  is  said:  "  It  cannot  be  pretended  that  the  Arcot 
mission,  a  voluntary  and  fluctuating  body  of  persons,  unknown  to  the 
law,  and  irresponsible  to  the  courts,  was  legally  capable  of  taking  the 
legacy  under  the  will  of  the  testatrix."  And  again:  "It  may  be  deemed 
settled  in  this  state  that  a  voluntary  unincorporated  association,  has  not 
legal  capacity  to  receive  a  donation,  even  for  a  purpose  deemed  charitable." 

And  in  White  agt.  Howard,  it  is  said:  "  A  voluntary  association  for 
charitable  purposes  cannot,  under  the  laws  of  this  state,  take  a  legacy 
given  to  it." 
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In  Oteens  agt.  Missionary  Society,  and  in  Sherwood  agt.  The  Bible  Society, 
the  gifts  were  to  the  societies  directly.  In  Downing  agt.  Marshall,  the 
devise  and  bequest  was  to  the  executors  in  trust,  who  were  directed  to 
distribute  and  appropriate  the  net  annual  income  bequeathed,  one-half,  in 
equal  shares,  to  the  American  Home  Missionary,  and  other  societies. 
The  provisions  in  favor  of  the  "unincorporated  Home  Missionary 
Society  "  were  declared  to  be  void. 

It  is  true  the  opinion  states  "there  is  no  trustee  competent  to  take  the 
fund  so  as  to  secure  its  appropriation  to  the  benevolent  purposes  intended." 
But,  according  to  the  case,  the  benevolent  purpose  of  the  testator  was  the 
gift  to  this  society,  unaccompanied  by  any  declaration  or  trust  in  regard 
to  its  ultimate  disposition.  There  can  be  no  question  but  that  he  intended 
it,  however,  to  be  devoted  to  the  benevolent  and  charitable  purposes  for 
which  the  society  was  organized  and  to  be  used  "within  the  sphere  of 
missionary  labor  carried  on  by  the  society."  But  such  use  was  not 
expressly  declared  by  the  testator,  but  may  be  reasonably  inferred  from 
the  gift  itself. 

In  White  agt.  Howard  (supra},  "  The  Southern  Aid  Society"  was  itself 
named  as  one  of  the  residuary  devisees  and  legatees. 

In  respect  to  this  last  case  it  may  be  observed  that  the  interest  devised 
and  bequeathed  was  real  property.  But  the  opinion  states  in  words,  that 
this  society  could  not  take  a  " legacy,"  and  if  it  could  not  "it  is  clear 
that  it  has  no  capacity  to  take  by  devise. "  In  Downing  agt.  Marshall  the 
income  of  certain  manufacturing  establishments,  with  the  annual  income 
of  "  all  other  real  and  personal  estate,  not  otherwise  disposed  of  "  was  the 
subject  of  the  gift.  In  Owens  agt.  Missionary  Society  a  portion  of  the  pro- 
ceeds of  real  and  personal  estate  directed  to  be  sold,  was  given,  and  in  Sher- 
wood agt.  American  Bible  Society  the  bequest  was  money. 

It  is  true,  that  in  two  of  these  cases,  the  gifts  were  made  expressly  to  be 
used  for  the  benevolent  purposes  of  the  society.  But  in  the  remaining 
two,  Owens  agt.  The  Missionary  Society  and  Downing  agt.  Marshall,  the 
gifts  were  absolute  and  unqualified,  and  no  express  limitation  imposed, 
and  none  to  be  inferred,  except  such  as  might  arise  from  the  benevolent 
intentions  of  the  testators,  and  the  name  and  declared  objects  of  the 
societies. 

It  is  also  true  that  a  prominent  ground  of  objection  to  the  validity  of 
the  gifts  assigned  by  the  court,  is  that  a  voluntary  association  is  not  a 
good  trustee  to  execute  a  charitable  use  ;  but  in  all  of  these  cases  it  is 
stated  in  terms,  that  a  voluntary  association  is  incapajble  of  taking  by 
bequest. 

Such  deliberate  expression,  so  frequently  made  by  our  court  of  appeals 
I  am  bound  to  respect  and  by  it  I  must  be  controlled. 

These  cases,  it  seems  to  me,  are  fatal  to  the  provisions  of  the  will  under 
consideration,  and  to  the  validity  of  the  bequest  to  the  Home  Missionary 
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and  other  unincorporated  societies.  To  have  disposed  of  these  bequests 
it  might  have  been  sufficient  simply  to  have  referred  to  these  cases,  but 
the  claims  of  these  societies  have  been  urged  upon  the  consideration  of 
the  court,  with  much  earnestness,  and  it  was  argued  that  these  cases  are 
not  truly  decisive  of  the  present  bequests.  If  there  be  a  distinction,  I 
think  it  should  be  urged  upon  the  appellate  court,  by  whom,  in  Downing 
agt.  Marshall,  it  was  solemnly  adjudged  that  the  "  Home  Missionary  Soci- 
ety," whose  claims  are  now  urged,  was  then  incapable  of  taking  the  gifts 
made  to  it,  upon  the  ground  of  its  want  of  corporate  capacity. 

The  will  of  the  testator  under  consideration  in  the  case  of  Downing 
agt.  Marshall,  was  dated  in  1853,  and  the  testator  died  in  1858.  The  will 
of  Ephraim  Holbrook,  now  under  consideration,  was  made  in  1851,  and 
the  testator  himself  died  in  1852. 

There  is  but  a  few  years  intervening  between  the  taking  effect  of  the 
two  wills,  and  the  Home  Missionary  Society  is  a  legatee  under  both  wills. 
If,  in  the  case  first  presented  to  the  court,  it  was  adjudged  incapable  of 
taking  on  a  specified  ground,  and,  if  the  ground  of  objection  still  exists, 
I  do  not  well  see  how  there  could  be  any  difference  of  decision. 

It  is  now,  however,  further  urged,  in  support  of  this  gift,  and  to  avoid 
the  specific  objection,  that  it  has  not  corporate  capacity  to  take;  that  the 
Home  Missionary  Society  was,  at  the  death  of  the  testator,  and  so  remained 
for  many  years  thereafter,  an  association  consisting  of  more  than  seven 
associates,  having  a  president  and  treasurer,  and  was  capable  of  suing 
and  being  sued  in  the  name  of  either  of  said  officers  (Chapter  258  of  the 
Laws  of  New  York,  passed  April  1,  1849,  and  chapter  455  of  law  passed 
July  9,  1851),  it  being  claimed  that  the  effect  of  this  legislation  is  to  con- 
fer upon  such  associates  certain  attributes  of  corporations,  and  to  obviate 
the  objection  that  they  cannot,  as  associations,  be  controlled  by  the  judg- 
ment of  the  court. 

Reference  is  also  made  by  the  counsel  of  this  legatee  to  subsequent  legis- 
lation, conferring  upon  these  associations,  further  powers  and  privileges, 
which  the  more  assimilate  them  to  corporations.  But  laws  passed  after 
the  death  of  the  testator  can  confer  no  right  upon  this  society  to  the  gifts 
in  question,  not  possessed  at  the  date  of  such  event. 

The  four  cases  from  the  court  of  appeals,  to  which  reference  has  been 
made  above,  are  all  subsequent  to  the  acts  of  1849  and  1851  and  it  cannot 
be  that  the  effect  of  these  laws,  upon  voluntary  associations,  was  over- 
looked by  the  able  counsel  who  participated  in  the  argument  of  these 
cases,  or  the  distinguished  tribunal  which  decided  them. 

The  act  in  question  did  not  constitute  such  associations  corporations. 
On  the  other  hand,  it  was  careful  to  provide  that  nothing  contained  in 
the  act  should  be  construed  to  confer  any  of  the  rights  or  privileges 
of  corporations,  except  as  therein  specially  provided  (Sec.  5  of  act  of 
1849) 
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Neither  the  Home  Missionary  Society,  nor  either  of  the  other  benevolent 
societies,  provided  for  in  the  will  under  consideration,  is  a  joint-stock 
company,  having  shareholders. 

It  does  not  appear  that  the  interests  of  the  members  are  represented  by 
shares.  They  are  voluntary  associations  for  benevolent  purposes,  consist- 
ing each  of  more  than  seven  associates. 

They  are  not  organized  in  pursuance  of  any  statute.  They  are  not 
called  upon  to  file  any  articles  of  association,  specifying  the  purposes  of 
their  organization. 

The  constitution,  or  articles  under  which  they  are  organized,  is  the 
result  of  a  mutual  agreement  of  the  associates,  and  can  be  changed  at  will. 

It  was  not  the  purpose  of  the  testator  to  make  a  bequest  for  the  personal 
advantage  of  the  members  of  these  associations,  who  in  some  instances 
number  many  hundreds,  and  are  changing  bodies.  A  subscription  of  a 
sum  of  money  by  any  person,  toward  the  good  purposes  of  the  Home 
Missionary  Society,  constituted  him  an  annual  member.  Its  funds  are 
used  exclusively  for  benevolent  and  charitable  purposes. 

The  benevolent  purpose  which  actuated  the  testator  in  making  these 
gifts  proceeded,  as  he  expresses  it,  from  his  thankfulness  to  "the  Great 
and  Good  Being  "  whom  he  served,  for  the  prosperity  with  which  he  had 
been  blessed,  and  which  he  acknowledged  by  a  devotion  of  a  portion  of 
his  estate  "to  purposes  of  permanent  good." 

This  design  of  the  testator  could  therefore  be  only  effectuated  by  the 
application  of  his  gift,  not  to  the  use  of  its  members,  but  to  the  purposes 
for  good  which  he  desired  to  advance,  and  which  it  was  the  object  of  the 
society  to  accomplish. 

As  was  said  in  Owens  agt.  TJie  Missionary  Society  (supra):  "  To  uphold 
this  bequest,  therefore,  it  is  indispensable  to  maintain  that  the  missionary 
society,  if  successful  in  obtaining  the  fund  in  question,  would  be  bound 
to  appropriate  it  to  some  pious  or  charitable  use.  If,  then,  a  bequest, 
unaccompanied  by  any  designation  of  the  purposes  to  which  it  is  to  be 
applied,  be  made  to  a  society  whose  name  and  public  acts  indicate  that 
its  objects  are  religious  or  charitable,  is  there  an  implied  trust  which 
limits  the  use  to  such  objects?  Where  the  bequest  is  to  a  corporation, 
there  would  seem  to  be  seme  basis  for  such  implication,  because  the 
objects,  purposes  and  powers  of  the  corporation,  being  in  all  cases  more 
or  less  clearly  defined  by  its  charter,  the  bequest  may  fairly  be  presumed 
to  have  been  intended  for  these  specific  objects. 

But  we  have  no  such  criterion  for  ascertaining  the  nature  and  purposes 
of  a  voluntary  association.  These  purposes  may  change  with  the  will  of 
the  associates.  They  may  be  pious  to-day  and  impious  to-morro\\ .  There 
is  no  law  to  prevent  or  restrain  such  changes." 

The  learned  judge  then  proceeds  to  discuss  the  question  as  to  whether 
the  bequest  in  the  case  could  be  held  as  a  charity,  and,  for  the  purposes 
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of  the  inquiry,  assumed  "that,  when  a  bequest  is  made  to  an  unincorpo- 
rated society,  whose  general  objects  are  known  to  be,  as  its  name  indicates, 
religious  or  charitable,  a  trust  is  implfed,  that  the  funds  shall  be  devoted 
to  these  objects. 

And,  as  is  stated  above,  the  conclusion  jeached  was  that  it  was  void. 

But  a  further  claim  is  made,  on  behalf  of  the  Home  Missionary  Society, 
that,  in  the  year  1871,  it  became  incorporated. 

The  answer  to  this  suggestion  is,  that  the  capacity  of  the  society  to 
take  must  be  determined  by  its  status  at  the  time  of  the  death  of  the 
testator  ( White  agt.  Howard,  supra). 

The  result  reached  is,  that  the  gifts  to  the  unincorporated,  societies  are 
yoid." 


COUET  OF  APPEALS. 

WILLIAM  H.  HUME,  appellant,  agt.  THE  MAYOK,  ALDERMEN 
AND  COMMONALTY  OF  THE  CITY  OF*NEW  YOKE,  respondent. 

Liability  of  corporation  of  New  York  for  defective  awning  —  Practice  — 
Appeal  —  Verdict . 

On  appeal  from  judgment  on  exceptions  taken  at  the  trial  (the  order 
denying  motion  for  new  trial  not  being  appealed  from)  the  court  will 
not  disregard  the  findings  of  a  jury  if  there  is  any  evidence  to  sustain 
them.  So  where  there  was  conflicting  evidence,  as  to  whether  an 
awning  had  been  properly  erected,  the  jury  having  found  that  it  was 
not,  the  fact  that  it  did  not  fall  till  after  the  lapse  of  seven  years,  was 
not,  as  a  matter  of  law,  conclusive  evidence  that  it  had  been  properly 
constructed. 

The  duty  of  the  city  of  New  York  to  keep  its  streets,  &c. ,  in  such  repair, 
that  they  may  be  safely  traveled,  and  its  liability  for  injuries  resulting 
from  its-neglect  to  do  so,  is  not  confined  to  the  road-bed.  It  extends  to 
a  permanent  covering  or  roofing  —  a  defective  wooden  awning,  erected 
over  the  sidewalk,  supported  against  a  house  fronting  on  the  street,  and 
by  posts  set  in  the  sidewalk,  near  the  curbstone. 

This  liability  attaches  even  where  such  a  structure,  if  defective,  was  not 
authorized  by  the  city,  if  the  city  had  notice  of  the  danger,  if  it  had 
existed  so  long,  and  the  defect  was  so  easily  observed,  that  notice  could 
be  inferred. 

An  awning  constructed  in  a  defective  manner,  so  as  to  be  dangerous, 
prohibited  by  city  ordinances,  is  a  nuisance ;  and  it  is  the  duty  of  the 
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city  after  notice,  express  or  implied,  to  remove  it.  If  authorized  by 
ordinance,  the  city  is  liable  for  negligence,  if  it  is  permitted  to  be  con- 
structed in  an  insecure  manner. 

Hume  agt.  The  Mayor  (47  N.  Y.,  639),  distinguished. 

Same  agt.  Same  (9  Hun,  647),  reversed. 

Decided  September,  1878. 

THIS  case  was  originally  tried  in  the  supreme  court  circuit, 
in  New  York  city,  October,  1870,  before  Mr.  justice  BRADY 
and  a  jury.  The  plaintiff  recovered  a  verdict  for  $12,000 
damages.  From  the  judgment  entered  on  this  verdict,  an 
appeal  was  taken  by  the  defendant,  to  the  general  term, 
where  the  judgment  was  affirmed.  An  appeal  was  thereupon 
taken  to  this  court,  where  the  judgment  was  reversed  and  a 
new  trial  granted  (See  case  reported  in  47  N.  Y.,  639).  After- 
wards, in  February,  1876,  the  case  was  again  tried  in  the  same 
circuit,  before  Mr.  justice  LARREMORF,  and  a  jury.  The 
plaintiff  recovered  a  verdict  for  $18,385,  which  the  defendant 
moved,  on  the  minutes,  to  set  aside.  This  motion  was  denied  ; 
the  case  was  appealed  to  the  general  term,  on  exceptions 
taken  at  the  trial,  no  appeal  being  taken  from  the  order 
denying  the  motion  for  a  new  trial.  '  The  general  term 
reversed  the  judgment  of'  special  term,  and  ordered  a  new 
trial  (See  case  reported  in  9  Hun,  674).  From  this  order  the 
plaintiff  appealed  to  this  court. 

The  facts  are  briefly  these :  In  1860  the  tenant  of  a  build- 
ing, on  the  corner  of  Fourth  avenue  and  One  Hundred  and 
Twenty-fifth  street,  New  York  city,  erected  a  wooden  awning 
in  front  of  that  building,  extending  over  the  sidewalk.  This 
was  sustained  on  the  outside,  near  the  curbstone,  by  posts 
eight  feet  high,  and  a  rail  running  through  the  posts.  Raf- 
ters rested  on  this  rail,  without  being  fastened  to  it,  which, 
at  the  other  end,  were  nailed  to  a  cleat  or  strip  of  board, 
which,  at  the  height  of  twelve  feet,  was  nailed  to  the  build- 
ing. The  rafters  did  not  rest  upon  this  cleat,  but  against  it, 
and  were  supported  there  only  by  "  toe-nailing,"  that  is,  by 
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driving  nails  obliquely  through  the  side  of  the  rafter,  near 
its  end,  into  and  through  the  cleat.  On  the  rafters  was  placed 
a  covering  of  floor  planks. 

February  22, 1867,  a  portion  of  this  awning  fell  and  injured 
the  plaintiff,  who  was  standing  under  it,  waiting  for  a  train. 
This  action  is  brought  for  damages  thus  sustained. 

The  portion  of  the  awning  which  fell  did  so  by  the  rafters, 
which  supported  it,  becoming  separated  from  the  building  at 
the  point  where  they  had  been  "  toe-nailed "  to  the  cleat. 
Snow,  two  or  three  feet  deep,  which  had  recently  fallen,  was 
on  the  awning  at  the  time.  It  was  deepest  on  that  part  of 
the  awning  which  fell.  In  the  autumn  previous,  a  fire-engine 
had  collided  with  one  of  the  awning  posts,  doing  some 
injury ;  this  was  immediately  repaired. 

E.  Randolph  Robinson  and  George  F.  Comstook,  for  the 
appellant.  The  awning  was  unauthorized,  and  therefore  a 
nuisance  per  se  (Day  agt.  Milford,  5  Al.,  98  ;  Drake  agt. 
Lowell,  13  Mete.,  292 ;  Pedrick  agt.  Bailey,  12  Gray,  161 ; 
Norristown  agt.  Mayer,  67  Penn.  St.,  360 ;  Davenport  agt. 
Mayor,  &c.,  37  N.  Y.,  568  ;  Wendell  agt.  Mayor,  &c.,  4: 
Keyes,  261 ;  Todd  agt.  City  of  Troy,  61  N.  T.,  507 ;  Tre- 
nor  agt  Jackson,  15  Abb.  Pr.  \N.  &],  115).  Defendant's 
failure  to  have  the  awning  removed  was  negligence,  which 
renders  it  liable  in  this  action  (Day  agt.  Milford,  5  Allen, 
98 ;  Drake  agt.  Lowell,  13  Mete.,  292 ;  Pedrick  agt.  Bailey, 
12  Gray,  161 ;  Norristown  agt.  Mayer,  67  Penn.  St.,  360 ; 
Davenport  agt.  The  Mayor,  <&c.,  37  N.  Y.,  568  ;  Wendell  agt. 
Mayor,  &c.,  of  Troy,  4  Keyes,  261 ;  Todd  agt.  City  of  Troy, 
61  N.  y.,507 ;  Trenor  agt.  Jackson,  15  Abb.  Pr.  Eep.  [N.  £], 
115 ;  Hutson  agt.  Mayor,  &c.,  37  N.  Y.,  568  ;  Conrad  agt. 
Ithaca,  16  id.,  158;  West  agt.  Brockport,  16  id.,  161 ;  Mayor 
agt.  Furze,  3  Hill,  612 ;  Eequa  agt.  Rochester,  45  N.  Y.,  129 ; 
Storrs  agt.  Utica,  17  id.,  104 ;  Mayor  of  N.  Y.  agt.  Shef- 
field, 4  Wallace,  189  ;  Reinhard  agt.  New  York,  2  Daly, 
243 ;  Parker  agt.  Mayor,  39  Geo.,  725 ;  Grower  agt.  Fort 
VOL.  LVII  46 
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Wayne,  45  Ind.,  429  ;  Hardy  agt.  Keene,  52  N.  H.,  370  ; 
Irving  agt.  Wood,  4  Robt.,  138  ;  Knox  agt.  Mayor,  55  Barb., 
404). 

William  C.  Whitney  and  -4.  </.  Requier,  for  the  respondent. 
Defendant  has  the  power  to  permit  and  regulate  awnings 
(  Valentine's  Laws,  197,  201,  205,  213,  214,  230  ;  sees.  21-284, 
285).  The  awning  having  been  erected  in  conformity 
with  the  ordinances,  proof,  by  experts,  that  it  was  insecure, 
was  improper  (Griffin  agt.  Mayor,  <&c.,  9  N.  Y.,  462  ;  Hume 
agt.  Mayor,  <&e.,  47  id.,  646  ;  Gorham  agt.  Cooperstown,  59 
id.,  660;  Duryea  agt.  Mayor,  &c.,  5  T.  <&  C.,  512;  Jf&7fo 
agt.  Brooklyn,  32  JV.  Z".,  495  ;  jEfe?%  agt.  Mayor,  &c.,  27 
^%.  (7.  Z.  ^.,  373  ;  Albany  agt.  (Tzm^J,  2  ^.  T.,  173  ; 
Furze  agt.  Mayor,  &c.,  3  /&7Z,  612  ;  Conrad  agt.  Trustee, 
&c.,  of  Ithaca,  16  2V.  I7".,  161  ;  People  agt.  Albany,  11 
TFtfraZ.,  543).  No  length  of  time  could  give  notice  to  defend- 
ant that  the  awning  was  negligently  constructed,  it  having 
been  built  in  accordance  with  its  ordinances  (Story  agt.  Bren- 
nan  15  N.  T.,  525  ;  Baulic  agt.  N.  Y.  and  II.  R.  R.  Co., 
59  id.,  366  ;  Appleby  agt.  Astor  F.  Ins.  Co.,  54  id.,  260';  Fay 
agt.  Grimsteed,  10  Barb.,  331  ;  Moore  agt.  IF<2sfe/"v^,  2 
i.,  76). 


RAPALLO,  «7.  —  In  addition  to  their  general  verdict  the  jury 
found  specially  two  propositions  of  fact  which  were  submit- 
ted to  them  by  the  court,  viz.  :  First.  That  the  awning  by 
which  the  plaintiff  was  injured  was  visibly  and  obviously  con- 
structed in  such  a  defective  and  negligent  manner  as  to  endan- 
ger the  safety  of  persons  having  occasion  to  use  the  streets 
over  which  it  was  situated,  and  the  injury  to  the  plaintiff  was 
caused  by  such  defective  and  negligent  manner  of  construc- 
tion; and,  secondly.  That  the  awning  so  constructed  had 
existed  for  such  a  length  of  time  that  the  defendant  had  notice 
of  its  dangerous  condition. 

After  the  rendition  of  the  verdict  the  defendant  moved  to 


NEW  YORK  PRACTICE  REPORTS.  363 

Hume  agt.  The  Mayor,  &c. 

set  it  aside  as  against  the  weight  of  the  evidence,  and  the 
motion  was  denied.  No  appeal  was  taken  to  the  general  term 
from  the  order  denying  a  new  trial  and  consequently  the  ques- 
tion of  the  weight  of  evidence  was  not  before  that  tribunal. 
So  far  as  the  facts  are  concerned  the  only  question,  therefore, 
now  is,  whether  there  was  any  evidence  to  sustain  the  findings 
of  the  jury.  Our  conclusion  on  this  bsanch  of  the  case  is, 
that  there  was  sufficient  evidence  to  justify  the  submission  to 
the  jury  of  the  questions  of  fact  upon  which  they  passed. 
The  substance  of  the  proof  on  the  part  of  the  plaintiffs  was, 
that  the  fastening  of  the  rafters  to  the  side  of  the  building  by 
toe-nailing,  as  it  is  called,  was  an  insecure  and  improper  mode 
of  fastening  ;  that  this  was  patent  to  any  person  who  looked 
at  and  noticed  it,  and  that  the  mode  of  fastening  was  visible 
from  the  sidewalk  ;  that  the  rafters  had  nothing  to  rest  upon, 
but  depended  for  their  support  entirely  upon  nails  driven 
obliquely  through  the  ends  of  the  rafters  into  the  cleat  on  the 
side  of  the  building,  and  that  the  tendency  of  the  weight  of 
the  awning,  and  of  snow  resting  upon  it,  was  to  draw  out 
these  nails,  or  break  them  when  weakened  by  rust.  Conflict- 
ing evidence  was  given  by  mechanics  and  others  as  to  the  pro- 
priety and  sufficiency  of  this  mode  of  fastening  and  we  think 
it  was  a  proper  question  for  the  jury.  At  the  general  term  it 
seems  from  the  opinion  that  the  main  ground  of  reversal  wae, 
that  the  majority  of  the  court  considered  the  fact  that  the 
awning  stood  for  seven  years,  in  connection  with  the  further 
assumed  fact  that  it  then  only  yielded  at  the  point  where  its 
strength  had  been  impaired  by  the  collision  of  a  fire-engine, 
which  displaced  a  beam  between  two  of  the  posts,  was  conclu- 
sive in  favor  of  the  security  of  its  construction,  and  the  ques- 
tion should  not  have  been  submitted  to  the  jury.  "We  cannot 
agree  to  this  conclusion  nor  the  premises  upon  which  it  was 
based.  The  fact  that  the  awning  stood  for  nearly  seven  years 
was  established  by  the  evidence,  but  it  was  not  an  established 
or  conceded  fact  that  the  collision  with  the  fire-engine  had  any 
connection  with  its  ultimate  fall.  Whether  it  did  or  riot  was 
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an  open  question.  After  the  collision  the  awning  was  repaired 
and  there  is  nothing  to  show  satisfactorily  that  it  was  any 
weaker  at  the  spot  where  the  repairs  were  made  than  at  any 
other  place.  It  is  true  that  it  finally  gave  way  at  that  place, 
but  it  also  appeared  that  the  snow  lay  heaviest  there,  and  it  is 
conceded  in  the  defendant's  brief  that  the  weight  of  the  snow 
was  the  immediate  cause  of  the  disaster.  The  jury  have 
expressly  negatived  the  theory  that  the  collision  occasioned 
the  fall,  for  they  were  charged  that  if  it  was  occasioned  by  a 
secret  defect  resulting  from  the  collision,  together  with  the 
accumulation  of  snow,  they  must  find  for  the  defendant. 
They  evidently  found  the  reverse,  and  the  evidence  was  not 
such  that  their  finding  can  be  disregarded  here.  Although 
the  circumstances  referred  to  were  legitimate  matters  for  the 
consideration  of  the  jury,  in  passing  upon  the  question  of  the 
sufficiency  of  the  support  of  the  awning,  and  would  have  been 
important  for  the  court  had  they  been  reviewing  the  findings 
of  the  jury,  we  do  not  think  that  as  matter  of  law  it  can  be 
said  that  the  fact  that  the  awning  did  not  fall  until  after  the 
lapse  of  seven  years,  was  conclusive  evidence  that  it  was  prop- 
erly constructed,  or  that  its  fall  was  not  attributable  to  its 
defective  support,  nor  that  the  city  was  justified  in  allowing  it 
to  remain  until  it  fell,  provided  it  was  chargeable  with  any 
duty  in  that  regard. 

This  brings  us  to  the  important  question  whether  the  facts 
found  by  the  jury  disclose  any  liability  on  the  part  of  the 
city.  On  the  part  of  the  plaintiff  it  is  claimed  that  the 
structure  in  question  was  an  unlawful  encroachment  upon  the 
public  streets,  obviously  dangerous  to  travelers,  and  a  nuis- 
ance which  it  was  the  duty  of  the  city,  after  notice,  express 
or  implied,  to  remove,  in  pursuance  of  its  general  duty  to 
keep  the  streets  and  highways  in  repair  and  in  safe  condition 
for  travel.  Regarding  the  structure  as  unauthorized  by  the 
city,  it  is  denied,  on  the  part  of  the  defendant,  that  it  consti- 
tuted a  defect  in  the  street  which  it  fell  within  the  scope  of 
the  duties  of  the  city  to  remedy.  The  duty  of  the  city  to 
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keep  the  streets,  &c.,  in  such  repair  that  they  may  be  safely 
traveled,  and  its  liability  to  respond  in  damages  to  any 
person  injured  by  its  neglect  so  to  do,  are  not  questioned, 
and  are  too  well  settled  by  authority  to  need  discussion 
(Mayor,  dec.  agt.  Furze,  3  Hill,  612  ;  Hutson  agt.  The  Mayor, 
§N.  Y.,  163  ;  Davenport  agt.  The  Mayor,  37  id.,  568  ;  Requa 
agt.  City  of  Rochester,  55  id.,  129).  But  the  claim  is  that  this 
duty  extends  only  to  the  road-bed  and  not  to  structures  over 
it.  The  reported  cases  in  this  state  in  which  the  city  has  been 
held  liable,  relate,  it  is  true,  to  obstructions  on  the  surface, 
and  excavations  in  and  under  the  bed  of  the  street,  rendering 
it  unsafe,  and  we  are  not  referred  to  any  decision  in  this  state 
in  the  case  of  a  structure  over  the  street.  In  the  present  case 
the  erection  called  an  awning  was  in  fact  a  permanent  roofing 
of  boards  over  the  entire  sidewalk,  resting  against  the  build- 
ing and  supported  on  the  outside  by  wooden  posts,  bedded  in 
the  ground  near  the  curbstones,  thus  converting  that  portion 
of  the  street  into  a  covered  way.  It  is  obvious  that  such  a 
structure  made  for  private  purposes,  if  unauthorized,  is  an 
encroachment  upon  the  public  street,  and  a  nuisance,  especially 
if  constructed  so  negligently  as  to  be  dangerous  to  persons 
passing  under  it.  These  precise  questions  have  been  deter- 
mined in  the  supreme  court  of  Massachusetts.  In  Pedrick 
agt.  Bailey  (12  Gray,  161),  it  was  held  that  an  awning  erected 
over  the  sidewalk  of  a  street  without  the  consent  of  the 
municipal  authorities  was  an  unlawful  obstruction  which  the 
mayor  had  power  to  remove.  In  Drake  agt.  The  City  of 
Lowell  it  was  held  that  the  city  was  liable  to  a  person  who 
received  injury  from  the  fall  of  a  wooden  awning  projected 
over  the  sidewalk  of  a  street  by  the  owner  of  a  building  if  the 
awning  had  been  dangerous  to  travelers  for  the  space  of 
twenty-four  hours  before  the  injury.  The  awning  in  that 
case  was  covered  with  boards  and  originally  safely  constructed, 
but  some  of  the  rafters  had  become  bent  and  broken  by  snow 
resting  upon  it.  It  was  argued  in  that  case  as  in  this,  that  the 
street  was  in  good  order,  that  there  was  no  obstruction  or 
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want  of  repair  in  the  sidewalk,  and  that  the  city  was  not 
responsible  for  insecure  projections  from  adjacent  buildings, 
placed  by  third  parties,  but  so  elevated  as  not  to  interfere  with 
the  ordinary  use  of  the  sidewalks  by  travelers.  On  these 
grounds  the  plaintiff  was  nonsuited  at  the  trial,  but  the  non- 
suit was  set  aside  by  the  court  in  bane,  who  held  that  the  city 
was  liable  for  the  injury  ;  that  it  was  bound  to  keep  the  street 
in  such  repair  as  to  be  safe  for  travelers ;  that  it  had  power  to 
remove  all  such  structures  and  to  regulate  them  by  ordinance 
and  was  liable  for  the  omission.  Day  agt.  The  Inhabitants  of 
Milford  (5  Allen,  98),  was  a  similar  case,  and  it  was  held 
that  the  defect  and  want  of  repair  in  the  highway  by  which 
the  traveler  was  endangered  were  in  the  state  of  the  awning 
and  the  want  of  sufficient  strength  to  sustain  its  own  weight 
and  such  accumulations  as  would  ordinarily  occur.  It  is  said 
on  the  part  of  the  defendant  that  these  cases  were  decided 
under  a  statute,  which  we  have  not  in  this  state,  and,  there- 
fore, are  not  authorities  in  point.  A  reference  to  the  Massa- 
chusetts statute  shows  that  they  are  precisely  in  point  upon 
the  question  whether  such  a  structure,  if  in  a  dangerous  con- 
dition, is  a  defect  in  the  street  which  the  city  in  pursuance  of 
its  general  duty  is  bound  to  repair.  The  statute  is  simply 
declaratory  of  the  rule  of  law  which  is  abundantly  estab- 
lished in  this  state  by  judicial  decisions,  that  highways,  streets, 
&c.,  must  be  kept  in  repair  by  the  city  so  as  to  be  safe  and 
convenient  for  travelers,  and  that  if  a  person  receives  injury, 
through  a  defect  or  want  of  repair  in  or  upon  a  highway,  &c., 
he  may  recover  of  the  municipality  by  law  obliged  to  repair 
the  same,  if  such  municipality  had  reasonable  notice  of  such 
defect.  The  only  additional  provision  contained  in  the 
statute  of  Massachusetts  is  that  the  existence  of  the  defect  for 
twenty-four  hours  before  the  injury  is  equivalent  to  proof  of 
notice  to  the  municipal  authorities.  The  point  argued  and 
decided  in  the  case  was  not  touched  by  the  statute.  It  was 
that  a  wooden  awning  covering  the  sidewalk  and  insecurely 
supported  was  a  defect  in  the  street  which  the  city  was  bound 
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to  repair,  and  was  not  to  be  treated  simply  as  an  insecure  pro- 
jection from  a  building,  or  dangerous  thing  standing  by  the 
side  of,  or  suspended  over,  the  street,  but  having  no  connec- 
tion with  it  or  its  uses.  The  same  court  which  decided  the 
two  cases  last  referred  to  had  previously  held  that  the  city 
was  not  liable  for  an  injury  to  a  traveler  resulting  from  snow 
and  ice  projecting  from  the  roof  of  a  building  (Hixon  agt. 
jLowell,  13  Gray,  59).  And  it  subsequently  held,  in  Jones 
agt.  City  of  Boston  (104  Mass.,  75),  that  the  city  was  not 
liable  for  the  fall  of  a  sign  which  the  proprietor  of  an  adjacent 
building  had  suspended  over  the  sidewalk  on  an  iron  rod 
insecurely  fastened,  although  the  city  had  notice  of  the  inse- 
curity of  the  fastening.  These  cases  were  held  not  to  fall 
within  the  duty  to  keep  the  streets  in  repair  and  safe  condi- 
tion, and  the  distinction  between  them  and  the  case  of  an 
awning  or  roofing  of  the  street  is  pointed  out  by  the  court  in 
the  case  in  104  Massachusetts,  75,  viz.  :  that  the  awning  is  not 
a  mere  incident  or  attachment  of  the  building  alone,  but  is  a 
structure  erected  with  reference  in  part  at  least  to  the  use  of 
the  sidewalk  as  a  street,  adapted  to  it  in  some  measure  as  a 
part  of  its  construction  and  arrangement  for  use  as  a  sidewalk, 
and  that  a  danger  from  its  insecure  condition  may  reasonably 
be  treated  as  arising  from  a  defective  or  unsafe  condition  of 
the  sidewalk.  This  view  is  not  in  conflict  with  the  case  cited 
from  34  Connecticut,  136  (Hewison  agt.  The  City  of  New 
Howeri),  in  which  it  was  held  that  a  weight  attached  to  a  flag 
suspended  over  a  street  was  not  a  defect  in  the  street,  which 
the  city  was  bound  to  remove.  Even  in  that  case  the  court 
rejected  the  claim  of  the  counsel  for  the  city  that  a  road  could 
only  be  rendered  defective  by  something  in  or  upon  the  road- 
bed itself,  as  being  too  limited  a  construction,  and  in  Norris- 
town  agt.  Mayer  (67  Penn.  St.  7?.,  355)  a  municipality  was 
held  responsible  for  injury  caused  by  the  fall  of  a  liberty  pole 
which  had  become  rotten,  though  it  stood  in  a  part  of  the  road 
where  it  did  not  obstruct  travel,  placing  its  decision  upon  the 
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broad  ground  that  municipal  authorities  were  bound  to  remove 
dangerous  nuisances  from  streets  under  their  jurisdiction. 

We  think  that,  on  principle  as  well  as  upon  authority,  a 
permanent  covering  or  roofing  of  the  street  like,  that  in  the 
present  case,  must  be  regarded  as  so  connected  with  the  street 
as  to  throw  upon  the  city  the  duty  of  removing  it  or  causing 
it  to  be  sufficiently  supported,  when  it  is  dangerous  to  persons 
using  the  street  either  by  reason  of  defective  construction  or 
want  of  repair,  and  the  city  has  notice  of  the  danger,  or  it 
has  existed  so  long  and  is  so  easy  to  be  observed  that  notice 
may  be  inferred,  and  that  this  liability  exists  even  where  the 
structure  was  not  made  by  authority  of  the  city  or  under  the 
supervision  of  any  of  its  officers,  and  that  such  a  structure,  if 
in  a  dangerous  condition,  may  properly  be  treated  as  a  defect 
in  the  street.  This  duty  is  especially  plain  in  respect  to  those 
streets  in  the  city  of  New  York,  the  fee  of  which  is  vested 
in  the  city,  upon  trust  to  keep  the  same  open  as  public  streets 
in  like  manner  as  the  other  public  streets  in  said  city  are,  and 
of  right  ought  to  be.  If  these  streets  are  permitted  to  be 
covered,  it  behooves  the  city,  at  least,  to  see  that  the  covering 
is  not  such  as  to  imperil  the  lives  of  those  passing  under  it. 

It  is  claimed,  on  the  part  of  the  defendant,  that  the 
structure  in  question  was  not  unlawful,  but  was  made  in  pur- 
suance of  the  city  ordinances.  On  the  part  of  the  plaintiff  it 
is  contended  that  the  city  had  no  power  to  authorize  such 
structures,  and  that  assuming  that  it  had  such  power  the  ordi- 
nances permitting  wooden  awnings  which  are  contained  in  the 
revision  of  1845  were  repealed  by  implication  and  that  in 
1866,  when  the  awning  in  question  was  erected,  all  but  awn- 
ings with  iron  frames  were  prohibited.  We  do  not  deem  it 
material  to  pass  upon  all  these  matters.  Assuming  that  the 
ordinances  of  1845  were  in  force,  they  provide  (sec.  5,  tit.  2, 
chap.  24)  that  no  person  shall  incumber  or  obstruct  any  street, 
&c.,  without  having  first  obtained  written  permission  from 
the  mayor  or  street  commissioner.  Section  22  of  the  same 
title  and  chapter  (sec.  14,  chap.  24  of  the  revision  of  1859) 
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provides  that  no  person  shall  place  or  continue  in  any  street  in 
this  city,  any  awning,  post,  or  railing,  or  any  cloth  or  canvas 
for  an  awning,  unless  under  the  direction  of  the  street  com- 
missioner, and  made  conformable  to  the  next  section,  which 
contains  certain  directions  as  to  the  mode  of  construction 
which  are  not  important  here  as  they  do  not  relate  to  the 
mode  of  fastening  to  the  building.  If  this  ordinance  was  not 
in  force  in  1860  then,  as  has  been  before  said,  the  construction 
of  a  wooden  awning  was  in  itself  unlawful,  and  if  constructed, 
as  found  by  the  jury,  in  a  negligent  and  defective  manner  so 
as  to  be  dangerous  to  those  using  the  streets,  it  was  obviously 
a  nuisance  in  the  highway  prohibited  by  the  city  ordinances, 
which  it  was  the  duty  of  the  city  officers,  after  notice,  express 
or  implied,  to  remove.  Regarding,  then,  the  ordinance  refer- 
red to  as  still  in  force  as  is  claimed  by  the  defendant,  it 
appears  that  it  required  that  the  erection  should  be  made 
under  the  direction  of  the  street  commissioner.  If  under  the 
direction  of  that  officer,  or  through  his  neglect  to  supervise  it, 
it  was  constructed  in  a  negligent  and  insecure  manner,  and 
injury  to  an  individual  ensued,  the  city  would  be  liable  for 
such  negligence  (  Wendell  agt.  City  of  Troy,  39  Barb,,  337, 
and  8.  C.,  4  Keyes,  261) ;  and  this  liability  would  exist  even 
if  the  defect  were  not  patent  (Hid).  If  the  erection  was 
made  without  authority  from  the  city,  and  without  the 
approval  or  direction  of  the  street  commissioner,  then  it  was 
an  unlawful  erection  in  the  public  streets  by  an  individual  for 
his  private  purposes,  which  the  jury  have  found  to  be  obvi- 
ously unsafe  and  dangerous  to  persons  using  the  street,  and 
which  it  was  the  duty  of  the  officers  of  the  city  to  cause  to  be 
removed  after  having  actual  or  implied  notice  of  its  existence. 
It  was  shown  upon  the  trial  that  the  awning  had  not  been 
constructed  under  the  direction  of  the  street  commissioner, 
but  the  court  at  general  term  were  of  the  opinion  that  as  it 
was  allowed  to  remain  in  front  of  the  occupant's  premises  for 
a  period  of  nearly  seven  years  without  any  dissent  on  the  part 
of  that  officer  or  any  other  municipal  official  it  may  be  pre- 
VOL.  LVII  47 
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sumed  from  that  circumstance  to  have  received  his  approba- 
tion, and  that  would  be  legally  equivalent  to  the  direction 
rendered  necessary  by  the  terms  of  the  ordinance.  If  the 
approval  and  adoption  of  the  structure  by  the  street  commis- 
sioner or  the  city  is  to  be  presumed  for  the  purpose  of  render- 
ing it  lawful,  then  it  must  be  regarded  as  a  construction 
existing  by  authority  of  the  city,  and  in  that  case  the  city  is 
liable  for  any  defect  arising  from  a  want  of  proper  supervi- 
sion or  from  negligence  in  its  construction,  even  though  there 
be  no  external  indication  of  imperfection  in  the  work.  It  is 
impossible  to  treat  it  as  authorized  by  the  city  without  bring- 
ing it  within  the  principle  of  Wendell  agt.  The  Mayor  of 
Troy  (4  JZeyes,  261),  where  it  was  held  that  the  city  was 
responsible  for  negligence  in  the  construction  of  a  sewer,  for 
private  use,  built  under  permission  of  the  public  authorities 
with  a  condition  that  it  was  to  be  constructed  under  the  direc- 
tion of  the  street  commissioner,  but  he  failed  to  give  any 
supervision  or  direction  in  respect  to  it. 

The  argument  that  the  awning  was  built  in  accordance  with 
the  ordinance  and  that  therefore  the  city  is  not  liable  does  not 
strike  us  as  being  very  forcible.  The  ordinance  gave  no 
direction  as  to  the  mode  of  attachment  to  the  building.  It 
did  not  assume  to  authorize  the  structure  to  be  erected  in  any 
other  than  a  safe  and  workmanlike  manner.  It  would  have 
been  the  duty  of  the  street  commissioner,  had  he  been  con- 
sulted, to  see  that  it  was  safely  supported.  If  he  directed  or 
approved  of  an  insufficient  and  unworkmanlike  mode  of  support 
the  city  would  have  clearly  been  liable  for  such  negligence. 

When  this  case  was  before  us  on  a  former  appeal  (47  J¥.  Y., 
639),  it  turned  upon  an  exception  to  the  refusal  of  the  court 
to  charge  that  if  the  awning  was  originally  constructed  in 
accordance  with  the  city  ordinance  but  was  subsequently 
weakened  by  an  accident  whose  effect  was  so  secret  that  it  could 
not  be  discovered  by  an  experienced  workman  and  the  injury 
was  really  caused  by  such  secret  weakness  in  conjunction  with 
a  deposit  of  snow  upon  the  weakened  part,  the  jury  should 
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find  for  the  defendant.  We  held  that  the  judge  erred  in 
refusing  to  charge  as  requested,  and  on  that  ground  reversed 
the  judgment  and  ordered  a  new  trial,  and  the  observations 
in  the  opinion  as  to  the  extent  of  the  liability  of  the  city  have 
relation  to  such  a  state  of  facts  as  is  supported  in  the  request. 
On  the  trial  now  under  review  the  charge  which  had  pre- 
viously been  refused  was  given  and  the  jury  have  found  that 
the  accident  was  not  caused  by  any  secret  defect  or  weakness 
in  the  awning,  resulting  from  accident,  but  by  a  defect  in  its 
original  construction,  rendering  it  dangerous,  which  defect 
was  not  secret,  but  visible  and  obvious,  and  that  it  had  existed 
so  long  that  the  city  had  notice  of  its  dangerous  condition, 
which  was  equivalent  to  actual  notice  (Todd  agt.  City  of 
Troy,  61  N.  Y.,  506).  The  verdict  also  establishes  that  the 
defect  was  one  which  it  did  not  require  an  expert  to  discover, 
for  the  jury  were  charged  that  if  it  was  such  as  to  require  a 
person  acquainted  with  the  construction  of  awnings  to  dis- 
cover or  observe  it,  and  was  not  open  and  visible  to  any  one 
who  might  look  at  it,  the  same  was  a  secret  defect  and  the 
city  was  not  liable.  Upon  the  state  of  facts  established  by 
the  verdict  we  cannot  hold  the  city  free  from  responsibility. 

The  order  of  the  general  term  should  be  reversed,  and  the 
judgment  on  the  verdict  affirmed. 

All  concur  except  MILLEK  and  EARL,  JJ.,  absent. 

Order  reversed  and  judgment  accordingly. 
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N.  Y.  SUPERIOR  COURT. 

APOLLONIE   MUNDORFF  agt.  JOSEPH  WANGLER,  as  executor, 
&c.,  of  JAMES  MOORE. 

Administrator's  bond  —  breach  of —  what  constitutes  —  Surety  —  Evidence  — 
Costs  against  executors  and  administrators. 

James  Moore,  the  testator  of  defendant,  and  another  as  sureties,  with 
Jacob  Mundorff  as  principal,  made  their  joint  and  several  bond  upon 
condition  "that  if  the  above  bounden  Jacob  Mundorff  shall  faithfully 
execute  the  trust  reposed  in  him  as  executor,  &c. ,  &c. ,  of  John  Mun- 
dorff, deceased,  and  obey  all  orders  of  the  surrogate  touching  the 
administration  of  the  estate  committed  to  him,  then  their  Obligation  to 
be  void,"  &c.  In  1870  James  Moore,  the  surety,  died  and  left  a  will, 
under  which  the  defendant  was  appointed  his  executor.  In  1876  an 
order  was  made  by  the  surrogate  that  Jacob  Mundorff,  the  administra- 
tor, forthwith  pay  to  the  plaintiff  a  certain  sum,  which  he  omitted  to 
pay.  In  an  action  against  the  defendant  as  executor  of  James  Moore, 
one  of  the  sureties  on  the  bond,  at  the  trial  the  original  petition  of 
plaintiff,  citation,  decree  or  order  were  produced  from  the  surrogate's 
office;  the  recitals  in  the  order  stating  facts  sufficient  to  show  that  the 
.surrogate  was  proceeding  within  his  jurisdiction,  and  it  was  proved 
that  the  administrator  had  "omitted"  to  perform  the  decree;  that  the 
surrogate's  certificate  under  the  decree  was  duly  docketed  by  the  clerk 
of  the  county;  that  execution  was  duly  issued  and  returned  unsatisfied, 
and  that  the  surrogate  had  assigned  the  bond  given  by  the  adminis 
trator: 

Held,  that  this  proof  was  sufficient  to  establish  a  breach  of  the  condition 
that  the  administrator  would  obey  all  orders  of  the  surrogate  and  a  due 
assignment  of  the  bond,  and  was  enough  to  sustain  the  action,  and 
required  the  judge  to  direct  a  verdict  for  plaintiff. 

Held,  further,  that  the  provision  as  to  the  approval  of  an  administrator's 
bond  by  the  surrogate  was  not  made  for  the  benefit  or  protection  of  the 
administrator  or  sureties,  but  of  creditors  and  distributees.  If  the 
latter  do  not  require  it,  but  waive  their  right  or  omit  to  object,  the 
former  cannot  rest  upon  what  is  in  the  nature  of  an  objection  to  their 
own  acts. 

It  is  not  necessary  that  a  demand  for  the  payment  of  the  decree  should 
have  been  made  upon  the  administrator;  for  an  omission  by  the 
administrator  to  perform  the  decree  rendered  the  sureties  liable  by  the 
act  of  1830,  chapter  330,  section  23;  and  by  section  65,  chapter  460, 


NEW  YORK  PRACTICE  REPORTS.  373 

Mundorff  agt.  Wangler. 

Laws  of  1857,  the  return  of  the  execution  unsatisfied  gives  the  creditor 
a  right  of  an  assignment  of  the  bond. 

The  surety's  liability  on  the  bond  extended  to  defaults  after  his  death. 
It  was  not  revocable  at  his  will;  the  intent  of  the  contract  covered 
defaults  after  death,  not  only  because  of  the  nature  of  the  subject- 
matter,  but  because  also  it  expressly  bound  his  executors  and  adminis- 
trators. 

Held,  also,  that  under  the  decision  in  Keyser  agt.  Kelly  (43  N.  T.  Sup.  Ct. 
Sep.  [J.  &  S.],  22)  no  costs  whatever  can  be  allowed,  as  the  claim  was 
not  presented  to  the  executor  pursuant  to  section  41,  title  8,  chapter  6 
of  the  Revised  Statutes  (Per  FREEDMAN,  J.). 

General  Term,  March,  1879. 

Before  CURTIS,  Ch.  J.,  SEDGWICK  and  FKEEDMAJST,  JJ. 

ON  the  4th  day  of  June,  1867,  Jacob  Mundorff  with 
Charles  Miiller  and  James  Moore,  executed  a  bond  to  the 
people  of  this  state,  by  which  they  bound  themselves,  jointly 
and  severally,  in  the  sum  of  $12,000,  with  a  condition  that 
if  "  Jacob  Mundorff  shall  faithfully  execute  the  trust  reposed 
in  him,  as  administrator  of  all  and  singular  the  goods,  chattels 
and  credits  of  John  Mundorff,  late  of  the  city  of  New  York, 
deceased,  and  obey  all  orders  of  the  surrogate  of  the  county 
of  New  York,  touching  the  administration  of  the  estate  com- 
mitted to  him,  then  this  obligation  to  be  void,  else  to  remain 
in  full  force  and  virtue." 

The  bond  was  received  in  evidence  under  the  defendant's 
objection  and  exception. 

The  plaintiff  claimed  that  there  was  a  breach  of  the  bond 
in  this :  That  in  the  year  1870,  the  plaintiff  commenced  an 
action  in  the  supreme  court,  against  Jacob  Mundorff,  as 
administrator,  to  set  aside  a  certain  receipt  that  had  been 
given  by  the  plaintiff  to  said  Mundorff,  and  for  an  accounting 
by  said  Mundorff  as  administrator,  and  that  on  the  20th  day 
of  October,  1865,  judgment  was  entered  in  said  action  in 
favor  of  the  plaintiff  and  against  the  said  Mundorff,  for 
$7,996.99  damages  and  costs. 
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That  on  the  31st  day  of  May,  1876,  on  application  of  the 
plaintiff,  the  said  administrator  was  directed  to  pay  to  the 
plaintiff  said  amount  and  the  interest  thereon.  That  on  the 
same  day  a  duplicate  certificate  of  said  decree  was  made,  and 
on  June  17,  1876,  said  certificate  was  filed  in  the  Kings 
county  clerk's  office  and  a  judgment  was  docketed.  That  on 
June  21,  1876,  said  certificate  was  also  filed  in  the  New  York 
county  clerk's  office.  That  execution  was  issued  on  said 
decree  to  the  sheriffs  of  said  counties  and  by  them  returned 
unsatisfied. 

That  on  August  2, 1876,  the  surrogate  of  New  York  county 
assigned  the  said  bond  to  the  plaintiff.  That  by  an  error  the 
judgment  recovered  in  the  action  in  the  supreme  court,  on 
October  20,  1875,  was  entered  for  $600  too  much  The  plain- 
tiff claimed  that  such  error  was  cured  by  an  order  made  after 
the  commencement  of  this  action. 

In  the  year  1870,  and  prior  to  any  breach  of  the  bond, 
James  Moore  died  and  left  a  will  under  which  the  defendant 
was  appointed  executor,  to  whom  letters  were  issued  on  Jan- 
nary  14  ,  1871. 

On  the  trial  a  number  of  objections  and  exceptions  were 
taken  by  the  defendant  to  the  admission  of  evidence,  and 
motions  made  to  dismiss  the  complaint. 

The  judge  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff for  §8,946.96  (to  which  the  defendant  excepted),  and 
directed  the  defendant's  exceptions  to  be  heard  in  the  first 
instance  at  the  general  term,  the  judgment  in  the  meantime 
suspended.  The  answer  of  the  defendant  put  in  issue  all  the 
allegations  of  the  complaint  except  as  to  the  death  of  one  James 
Moore  in  1870,  and  that  Mr.  Wangler  was  his  executor. 

One  of  the  allegations  of  the  complaint  was  that  the  sure- 
ties of  bond  were  approved  by  the  surrogate. 

The  only  evidence  offered  by  the  plaintiff  on  the  subject 
of  the  approval  of  the  bond,  was  the  evidence  of  Mr. 
McLoughlin,  who  was  not  in  the  office  of  the  surrogate  until 
eight  years  after  the  plaintiff  claimed  the  bond  was  approved  — 
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who  did  not  know  how  the  bond  got  in  the  book.  Nothing 
was  shown  that  the  surrogate  ever  saw  the  bond,  although 
there  is  a  place  on  the  bond  where  a  blank  is  left  for  the  sur- 
rogate to  sign. 

The  defendant  objected  to  the  bond  being  received  in 
evidence  for  the  reason  that  it  was  not  approved,  and  also 
moved  to  dismiss  the  complaint  for  that,  with  other  reasons, 
the  objections  were  overruled,  and  motion  denied,  to  which 
the  defendant  duly  excepted. 

Hall  &  McMahon,  for  plaintiff. 

A.  C.  Anderson  and  John  S.  Lawrence,  for  defendant. 

SEDGWICK,  J. —  James  Moore,  the  testator  of  defendant, 
and  another  as  sureties,  with  Jacob  Mundorff  as  principal, 
made  their  joint  and  several  bond  upon  condition  "  that  if 
the  above  bounden  Jacob  Mundorff  shall  faithfully  execute 
the  trust  reposed  in  him  as  administrator,  &c.,  &c.,  of  John 
Mundorff,  late  of  the  city  of  New  York,  deceased,  and  obey 
all  orders  of  the  surrogate  of  the  county  of  New  York,  touch- 
ing the  administration  of  the  estate  committed  to  him,  then 
this  obligation  to  be  void,"  &c. 

In  1870  the  surety,  James  Moore,  died. 

In  1876  an  order  was  made  by  the  surrogate,  that  Jacob 
Mundorff,  the  administrator,  forthwith  pay  to  the  plaintiff  in 
this  action  the  sum  of  $7,996.99,  together  with  the  costs 
amounting  in  all  to  $8,337,52.  The  original  petition  of  plain- 
tiff's citation,  decree  or  order  were  produced  upon  the  trial 
from  the  surrogate's  office.  The  recitals  in  the  order  stated 
facts  sufficient  to  show  that  the  surrogate  was  proceeding 
within  his  jurisdiction.  It  was  proved  that  the  administrator 
had  "  omitted "  to  perform  the  decree  (sec.  23,  chap.  320, 
Laws  1830) ;  that  the  surrogate's  certificate  under  the  decree 
was  duly  docketed  by  the  clerk  of  the  county ;  that  execution 
was  duly  issued  and  returned  unsatisfied,  and  that  the  surro- 
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gate  had  assigned  the  bond  given  by  the  administrator  (2  It . 
S.  [Edm.  ed.},  sees.  63,  64,  65,  p.  498).  The  plaintiff,  there- 
fore, proved  a  breach  of  the  condition,  that  the  administrator 
would  obey  all  orders  of  the  surrogate  and  a  due  assignment 
of  the  bond.  This  was  enough  to  sustain  the  action  and 
required  that  the  judge  should  direct  a  verdict  for  the  plain- 
tiff (Brewster  agt.  JBalch,  41  N.  Y.  Superior  Court  R.,  p. 
69 ;  Dayton  agt.  Johnson,  69  New  York  R.,  p.  419). 

The  plaintiff,  upon  the  trial,  unnecessarily  proceeded  to 
establish  the  validity  of  the  claim  made  in  the  petition,  by 
producing  records  tending  to  prove  that  the  plaintiff  had  pro- 
cured judgment  against  the  administrator,  and  to  reinforce 
the  presumption  of  jurisdiction  by  giving  evidence  of  the  fil- 
ing of  inventory,  &c.  Many  objections  were  taken  on  the  trial 
to  the  proofs  here  alluded  to. 

It  is  not  profitable  to  notice  them  all  in  detail,  in  as  much 
as  if  the  matters  were  all  out  of  the  case,  the  court  would  have 
been  bound  to  make  the  direction  he  did. 

It  is  specially  objected  that  it  did  not  appear  that  John 
Mundorff  had  died,  nor,  therefore,  that  the  surrogate  had 
jurisdiction  of  the  administration  of  his  estate.  If  there  was 
not  a  presumption  that  he  had  died,  it  would  be  sufficient 
proof  by  admission  of  defendant's  testator  that  he  acted  and 
led  others  to  act  as  if  the  death  had  occurred. 

It  is  further  urged  that  the  obligation  of  the  bond  is  not 
shown  until  it  is  also  proved  that  the  surrogate,  as  directed  by 
statute,  approved  it,  and  there  was  no  such  proof.  The  pro- 
vision as  to  approval  was  not  made  for  the  benefit  or  protec- 
tion of  the  administrator  or  sureties  but  of  creditors  and 
distributees.  If  the  latter  do  not  require  it  but  waive  their 
right  or  omit  to  object,  the  former  cannot  rest  upon  what  is 
in  the  nature  of  an  objection  to  their  own  acts. 

It  appears  that  the  order  of  the  surrogate  directed  the  pay- 
ment of  an  amount  greater  than  was  really  due  to  the  peti- 
tioner, and  in  fact  the  order  followed  the  judgment  that  had 
been  obtained  against  the  administrator.  The  plaintiff  did 
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not  ask  that  the  decree  be  enforced  as  to  the  error  but  asked 
that  a  proper  deduction  be  made.  Indeed,  the  plaintiff  recog- 
nizing the  error,  and  before  trial,  acquiesced,  by  stipulation, 
in  a  proper  reduction  of  the  judgment.  Strictly,  the  decree 
of  the  surrogate  was  a  final  adjudication  as  to  the  amount  of 
the  judgment.  It  proceeded  upon  an  allegation  of  the  peti- 
tion, that  a  judgment  had  been  obtained  and  an  adjudication 
as  to  the  existence  and  amount  of  the  judgment  was  directly 
involved  in  the  proceedings.  But  under  any  circumstances  it 
would  not  be  proper  to  consider  the  decree  void  or  inopera- 
tive for  such  an  error.  If  all  the  proceedings  were  taken 
together  they  furnish  a  correction  of  what  was  an  error  of 
computation  and  it  could  be  deemed  corrected. 

It  is  objected  that  a  demand  for  the  payment  of  the  decree 
should  have  been  made  upon  the  administrator.  This  was  not 
necessary,  for  an  omission  by  the  administrator  to  perform  the 
decree  rendered  the  sureties  liable  by  the  act  of  1 830,  chap- 
ter 320,  section  23,  and  by  section  65  chapter  460,  Laws  of 
1837,  the  return  of  the  execution  unsatisfied  gives  the  cred- 
itor a  right  of  an  assignment  of  the  bond. 

I  do  not  see  any  ground  for  the  proposition  that  the  surety's 
liability  upon  the  bond  did  not  extend  to  defaults  after  his 
death.  It  was  not  revocable  at  his  will ;  the  intent  of  the  con- 
tract covered  defaults  after  death,  not  only  because  of  the 
nature  of  the  subject-matter  but,  because,  also,  he  expressly 
bound  his  executors  and  administrators. 

There  should  be  a  correction  of  the  error  of  calculation  in 
the  amount  of  the  verdict,  viz.,  $200. 

The  exceptions  of  defendants  are  overruled  and  judgment 
for  plaintiff  on  the  direction  of  the  court  is  ordered,  with  costs 
to  plaintiff,  but  such  costs  are  to  abide  the  future  direction  of 
the  court  at  special  term  as  to  the  costs  of  this  action. 

FREEDMAN,  J.,  concurs. 
VOL.  LVII  48 
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The  plaintiff  moved  for  costs,  &c.,  at  a  special  term,  on  the 
25th  day  of  March,  1879,  and  the  motion  was  denied  by 
FREEDMAN,  J  ,  who  gave  an  opinion  as  follows : 

"  The  costs  of  general  term  were  made  to  abide  the  discre- 
tion of  the  court  at  special  term  as  to  the  costs  of  the  action, 
and  under  the  decision  of  this  court  in  Keyser  agt.  Kelly  (43 
N.  Y.  Superior  C.  S.  [11  J.  &  /S.  ],  22)  no  costs,  whatever, 
can  be  allowed." 


DOUGLASS  agt.  WELLS  et  al. 

Action  to  foreclose  mortgage  —  Personal  judgment  for  deficiency  claimed, 
against  grantee  —  Conveyance  to  Mm  contained  promise  to  pay  mortgage  — 
the  grantor  released  Mm  from  this  promise  —  Release  pleaded  by  grantee 
in  bar  —  Demurrer. 

Where  A  accepts  a  conveyance  of  mortgaged  premises  from  B,  the 
former  assuming  the  payment  of  the  bond  and  mortgage,  A  becomes, 
as  between  himself  and  B,  personally  liable  for  the  mortgage  debt,  and 
the  holder  of  the  claim  (the  mortgagee)  may  enforce  such  liability  by 
personal  judgment  against  him. 

It  is  not  competent  for  the  grantor  to  discharge  such  personal  liability  of 
the  grantee,  without  the  assent  of  the  mortgagee,  even  before  the 
latter  has  taken  any  step  in  his  own  behalf  for  its  enforcement. 

When  such  an  assumption  is  made  on  an  absolute  conveyance  of  land,  it  is 
unconditional  and  irrevocable.  The  grantor  cannot  retract  his  convey- 
ance, or  the  grantee  his  promise  or  undertaking. 

The  plaintiff  (the  mortgagee),  so  soon  as  the  grantee  accepted  the  deed  of 
the  mortgaged  premises  and  assumed  the  payment  of  the  mortgage 
debt,  had  an  absolute  vested  right  to  the  enforcement  of  such  obliga- 
tion. This  right  could  not  be  taken  from  him  without  his  assent.  He 
alone  might  discharge  it. 

Third  Department,  General  Term,  May,  18T9. 
Before  LEARNED,  P.  J.  BOCKES  and  BOARDMAN,  JJ. 

THIS  is  an  action  to  foreclose  a  mortgage.     Personal  judg- 
ment for  deficiency  is  claimed  against  Frank  E.  Wells,  the 
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grantee  of  the  mortgaged  premises.  The  conveyance  to  him 
contained  a  promise  that  he  should  pay  and  satisfy  the  mort- 
gage. The  grantor,  George  H.  Wells,  released  him  from  this 
promise.  The  release  was  pleaded  by  the  grantee,  Frank  E. 
"Wells,  in  bar.  The  plaintiff  demurred  to  the  answer,  wherein 
a  release  by  George  to  Frank  was  set  up  as  a  defense  to 
the  claim  by  the  mortgagee  of  personal  liability  against  the 
latter.  The  court,  at  special  term,  gave  judgment  for  the 
defendant  on  the  demurrer.  From  such  judgment  this 
appeal  is  taken. 

BOCKES,  J. —  This  proposition  is  not  disputed,  that  Frank 
E.  Wells,  on  accepting  the  conveyance  of  the  mortgaged 
premises  from  George  H.  Wells  and  wife,  wherein  the 
former  expressly  assumed  the  payment  of  the  bond  and 
mortgage  in  suit,  became,  as  between  himself  and  George, 
primarily  liable  for  the  mortgage  debt ;  and  further,  that  the 
holder  of  the  claim  (the  mortgagee)  might  enforce  such  liability 
by  personal  judgment  against  him.  But  it  is  insisted  that  it 
was  competent  for  George  to  discharge  such  personal  liability 
against  Frank,  without  the  assent  of  the  mortgagee,  at  any 
time  before  the  latter  had  taken  any  step  in  his  own  behalf 
for  its  enforcement.  The  court  so  held  at  special  term,  and 
gave  judgment  for  the  defendant  on  the  demurrer  to  the 
answer,  wherein  a  release  by  George  to  Frank  was  set  up  as 
a  defense  to  the  claim  by  the  mortgagee  of  personal  liability 
against  the  latter.  The  ruling  at  special  term  is  supported 
by  the  decision  in  Stevens  agt.  Casbaoker  (15  N.  Y.  Sup.  Ct. 
[8  Hun],  116).  In  that  case,  as  in  the  case  in  hand,  the  grantee 
had  reconveyed  to  his  grantor,  and  the  latter  had  released  the 
former  from  his  agreement  to  pay  the  mortgage  debt,  and 
had  gone  into  possession  under  the  deed  of  reconveyance 
before  the  mortgagee  commenced  his  action,  in  which  he 
sought  to  charge  the  party  personally  on  his  agreement.  The 
court  held  that  the  release  was  effectual  as  a  discharge  against 
the  claim  of  the  mortgagee.  The  learned  judge  says : 
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"  While  the  defendant  remained  in  possession  of  the  premises 
and 'the  covenant  remained  as  between  the  parties  in  full  force, 
unrevoked  or  unrescinded,  the  plaintiff  might  doubtless  have 
maintained  an  action  upon  it,  or  held  the  defendant  responsi- 
ble for  any  deficiency  upon  a  foreclosure  of  the  mortgage." 
And  he  adds  :  "  But  I  can  see  no  ground  or  reason  in  prin- 
ciple why,  during  such  period,  the  grantor  might  not  release 
the  defendant  (his  grantee)  from  a  personal  obligation  involved 
in  such  covenant,  leaving  the  land  simply  subject  to  the  mort- 
gage, as  he  might  originally  have  conveyed  the  same."  This 
case,  however,  stands,  as  it  is  believed,  alone  in  support  of  the 
doctrine  advanced  in  it,  among  the  reported  decisions  in  this 
state.  There  is  a  class  of  cases  which,  as  is  urged  by  the 
respondent's  counsel,  gives  countenance  and  support  to  Stevens 
agt.  Casbacker,  as  for  instance,  Kelly  agt.  Roberts,  40 
N.  Y.,  432;  Whiting  agt.  Gearty,  7  Weekly  Dig.,  97; 
Moore  agt.  Ryder,  65  N.  Y.,  438,  442 ;  Dunham  agt.  Bir- 
chqff,  47  Ind.,  211;  Day  agt.  Patterson,  18  Ind.,  117; 
Manson  agt.  Bartholomew,  19  Alb.  Z.  J.  (fnd.  case},  52 ; 
jEtna  Bank  agt.  Fourth  Nat.  Bank,  46  N.  Y.,  82-92; 
Simson  agt.  Brown,  68  N.  Y.,  355-361 ;  Vroom.an  agt. 
Turner,  69  N.  Y.,  280 ;  Trotter  agt.  Hughes,  12  N.  Y.,  74 ; 
King  agt.  Whitely,  10  Paige,  465.  But  the  decisions  in 
those  cases  were  mostly  placed  upon  the  ground  of  a  want  of 
privity  between  the  promissor  and  the  third  party,  for 
whose  benefit  the  promise  was  made ;  although  privity  of 
contract  between  the  latter  and  the  promissor  is  not  neces- 
sary to  the  right  of  action  on  the  undertaking,  so  be  it  that 
a  legal  obligation  or  duty  rests  upon  the  promissee,  to  the 
party  to  be  benefited  by  it  (Remarks  of  ALLEN,  J.,  in  Vroo- 
man  agt.  Turner,  69  N.  Y.,  page  284).  But  to  return  to  the 
case  of  Stevens  agt.  Caslacker.  It  is  believed  that  the  decision 
in  this  case  is  hostile  to  many  others  in  this  state,  and  cannot 
be  upheld  as  sound.  But,  before  calling  attention  to  those 
cases,  it  may  be  well  to  give  a  passing  notice  to  a  remark  con- 
tained in  Whiting  agt.  Gearty  (7  Weekly  Dig.,  97),  above 
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cited.  It  was  said,  in  the  very  brief  report  of  that  case,  now 
before  us,  and  upon  the  strength  of  the  decision  in  Kelly  agt. 
Roberts  (40  N.  Y.,  432),  that  "  in  the  absence  of  notice  to 
the  mortgagee  of  the  assumption  of  the  mortgage  by  the 
grantor,  or  in  the  absence  of  an  acceptance  by  the  mortgagee 
of  such  assumption,  the  grantee  may  be  released  by  the  mort- 
gagor. But,  on  recurring  to  Kelly  agt.  Roberts,  it  will  be 
seen  that  this  question  was  not  before  the  court  in  that  case, 
nor  does  it,  indeed,  give  support  to  the  remark  in  Whiting 
agt.  Gearty.  Kelly  agt.  Roberts  was  decided  upon  an  entirely 
different  principle,  to  wit,  on  the  ground  that  there  was  no 
privity  of  contract  between  the  promissor  and  the  third  party, 
nor  any  privity  to  the  consideration ;  that  the  plaintiff  was 
an  utter  stranger  to  the  contract,  having  no  right  or  interest 
in  the  subject-matter  of  it.  The  remark  above  cited,  in 
Whiting  agt.  Gearty,  is  unsupported  by  the  decision  in  Kelly 
agt.  Roberts.  Besides,  the  remark  was  obiter /  for  all  that 
was  necessary*  to  the  decision  in  Whiting  agt.  Gearty  was 
the  proposition  that,  after  notice  to  the  mortgagee  and  accept- 
ance by  him  of  the  assumption  by  the  grantee,  a  valid  release 
could  only  come  from  the  former,  upon  the  principle  that  a 
release,  to  be  effectual,  must  come  from  a  person  vested  with 
the  right.  All  else  that  was  said,  or  that  was  attempted  to 
be  decided  in  that  case  was  entirely  obiter,  as  that  case  was 
presented  on  the  facts.  We  may,  then,  in  the  further  exam- 
ination of  this  case,  commence  with  Lawrence  agt.  Fox, 
(20  N.  Y.,  268),  where  it  was  held,  in  general  terms,  that  an 
action  would  lie  on  a  promise  made  by  the  defendant,  upon 
valid  consideration,  to  a  third  person,  for  the  benefit  of  a 
plaintiff,  although  the  plaintiff  was  not  privy  to  the  considera- 
tion. The  question  whether  the  original  promisee  could  have 
released  the  promissor  from  the  obligation  was  not  in  the 
case  except  argumentatively.  But  judge  GRAY,  in  whose 
opinion  five  of  his  associates  concurred,  said,  in  substance, 
that  he  thought  it  would  be  difficult  to  maintain  the  right  of 
the  original  promissee  to  discharge  the  obligation  of  the 
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promissor  to  the  third  party,  for  whose  benefit  it  was  made, 
and  who,  in  accordance  with  legal  presumption,  would  be 
deemed  to  have  accepted  it,  until  his  dissent  was  shown. 
Next  in  order,  in  the  court  of  appeals,  is  Hartley  agt.  Harri 
son  (24  N.  Y.,  170),  where  it  was  held  that  when  land  is 
conveyed  subject  to  a  usurious  mortgage,  which  the  grantor 
assumes  to  pay,  the  mortgagee  acquires  a  right  to  an  appro- 
priation of  the  land  for  that  purpose,  which  cannot  be  diverted 
without  his  assent.  Here  there  was  a  release  of  the  covenants 
and  agreements  contained  in  the  deed  by  the  grantor  to  the 
grantee,  executed,  however,  after  the  mortgage  foreclosure 
suit  was  commenced.  The  release  was  held  inoperative  to 
open  the  defense  of  usury  to  the  grantee.  But  the  question 
whether  the  personal  liability  assumed  by  the  grantee  was  or 
was  not  discharged  by  the  release  of  his  grantor,  was  not 
passed  upon  by  the  court.  Judge  MASON  in  his  opinion,  how- 
ever, spoke  very  emphatically  on  this  subject..  He  said  the 
grantee's  liability  to  the  mortgagee  was  fixed  the  moment  he 
received  the  conveyance,  and  it  was  not  in  the  power  of  the 
grantor  to  release  him  from  it ;  that  the  liability,  when  once 
created,  was  irrevocable.  The  case  of  Beers  agt.  Beers  (24 
N.  I7".,  ITS),  was  decided  upon  the  principle  settled  in  Law- 
rence agt.  Fox  /  and  nothing  was  there  said  upon  the  subject 
here  under  examination.  The  same  may,  also,  be  said  of 
Ricard  agt.  Sanderson  (41  N.  Y.,  179).  We  are  now  brought 
to  the  case  of  Garnsey  agt.  Rogers  (47  N.  Y.,  233),  where 
this  entire  subject  was  elaborately  discussed.  It  was  there 
said  by  judge  RAPALLO  (although  this  point  was  not  decided), 
and  with  the  apparent  concurrence  of  every  member  of  the 
court,  and  as  a  notable  proposition  in  the  consideration  of  the 
case,  that  "  it  must  further  fie  considered,  that,  when  such  an 
assumption  "  (the  same  as  in  the  case  in  hand)  "  is  made  on 
an  absolute  conveyance  of  land"  (which  in  this  case),  "  it  is 
unconditional  and  irrevocable.  The  grantor  cannot  retract 
his  conveyance,  or  the  grantee  his  promise  or  undertaking  " 
(page  242).  The  case  of  Thorp  agt.  The  KeoTcuk  Coal  Co.  (48 
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-ZV.  Y,  253),  simply  recognized  and  applied  the  decisions  in 
Lawrence  agt.  Fox,  and  in  Beers  agt.  Beers;  although 
judge  EARL  incidentally  remarks  that  "  when  the  third 
person  adopts  the  act  of  the  promisee  in  obtaining 
the  promise  for  his  benefit,  he  is  brought  into  privity 
with  the  promissor,  and  he  may  enforce  the  promise  as 
if  it  were  made  directly  to  him."  The  case  of  Vrooman 
agt.  Turner  (69  N.  Y.,  280)  was  distinguished  from  Law- 
rence agt.  Fox,  and  the  denial  of  the  right  in  that  case  to 
enforce  the  agreement  by  the  mortgagee  against  the  grantor 
was  put  upon  the  ground  that  the  former  had  no  legal 
interest  in  the  performance  of  the  agreement.  Nor  has 
Comstock  agt.  Drohan  (71  N".  Y.,  9)  any  direct  bearing  upon 
the  question  under  examination.  The  reasoning  of  judge 
CHURCH  in  Campbell  agt.  Smith  (71  N.  Y.,  26)  is,  however, 
significant.  The  learned  judge  adopts,  substantially,  the 
remarks  of  judge  RAPALLO  above  cited  and  quoted.  He  says 
"the  former"  (the  grantor)  "conveyed  absolutely  all  her 
interest  in  the  premises ; "  and  the  grantor,  having  accepted 
the  conveyance,  "occupied  the  position  of  purchaser.  As 
between  them  the  relation  of  grantor  and  grantee  existed, 
with  all  the  rights  and  obligations  incident  to  the  position. 
The  covenant  to  pay  the  mortgage  was  absolute,  and  the  mort- 
gagee had  the  right  to  enforce  it."  "We  are  also  cited  to  Pike 
agt.  Sistre  (22  N.  Y.  Sup.  Ct.  [15  Him],  402),  Calvo  agt. 
Dames  (15  id.  [8  Hun],  222),  affirmed  in  the  court  of  appeals, 
April  2, 1878,  and  Tliayer  agt.  Marsh  (11  Hun,  501),  affirmed 
in  court  of  appeals  December  3,  1878 ;  but  these  cases  have 
no  direct  bearing  on  the  question  as  to  the  effect  of  a  release 
by  the  grantor  to  the  grantee.  The  cases  seem  to  settle  down 
upon  this,  that  where  the  conveyance  is  absolute  to  the  grantee, 
his  assumption  therein  of  the  payment  of  a  mortgage  debt, 
resting  as  a  lien  on  the  premises  conveyed  to  him,  creates 
against  him  an  absolute  obligation  for  its  payment.  The 
mortgagee  is  at  once  vested  with  a  right  to  hold  him  upon  his 
assumption  of  the  debt.  Now  no  principle  is  clearer  or  better 
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settled  than  this,  that  a  release,  to  be  effectual,  must  come 
from  the  party  vested  with  the  right.  But  it  is  urged  that 
the  right  is  not  vested  until  there  is  an  acceptance  of  the 
obligation.  But  in  such  case  an  acceptance  is  a  legal  pre- 
sumption in  the  absence  of  proof  of  actual  dissent  (Lawrence 
agt.  Fox,  per  GRAY,  J.,  20  N.  Y.,  274 ;  Borly  agt.  Taylor, 
5  Hill,  584,  585).  It  seems  to  follow,  giving  due  applica- 
tion of  the  decisions  to  the  case  in  hand,  that  the  plaintiff, 
so  soon  as  Frank  E.  Wells  accepted  the  deed  of  the  mort- 
gaged premises  and  assumed  the  payment  of  the  mortgage 
debt,  had  an  absolute  vested  right  to  the  enforcement  of 
such  obligation.  I  am  not  unmindful  of  the  decision  in 
Crowell  agt  Hospital  of  St.  Barnabas  (27  N.  J.,  620), 
adverse  to  this  conclusion,  but  that  decision  is  in  hostility  to 
those  of  our  own  state  above  cited.  It  does  not  recognize  the 
principle  settled  in  Lawrence  agt  Fox,  Beers  agt.  Beers  and 
in  the  many  cases  following  them,  that  the  mortgagee  may 
enforce  the  agreement  made  between  the  grantor  and  the 
grantee  whereby  the  latter  assumes  the  payment  of  the  mort- 
gage debt.  It  is  there  maintained  that  the  contract  is  with 
the  grantor  simply  for  his  indemnity,  not  a  contract  with  the 
mortgagee  for  his  security ;  that  the  latter  is  not  in  privity 
with  the  grantee,  either  in  respect  to  the  contract  or  to  the 
estate  granted.  So  it  was  there  determined,  contrary  to  the 
rule  in  our  own  state,  that  the  agreement,  although  operative 
between  the  parties  to  it,  does  not  make  the  mortgage  debt  a 
personal  debt  of  the  grantee  to  the  mortgagee.  Under  this 
ruling  it  would  follow,  of  course,  that  the  grantor  could 
release  and  discharge  the  grantee  from  personal  liability,  and 
that  too,  as  well  after  as  before  suit  for  foreclosure  was  com- 
menced, which  result  is  expressly  repudiated  in  Whiting  agt. 
Gearty,  by  the  court  of  appeals.  The  decision  in  Crowell  agt. 
Hospital  of  St.  Barnabas  is  not  in  consonance  with  those  of 
our  own  state  since  Lawrence  agt.  Fox  and  Beers  agt.  Beers 
were  considered  and  determined.  It  is  somewhat  perplexing 
to  determine  precisely  the  ground  on  which  the  rule  now  estab- 
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lished  in  our  own  state  is  made  to  rest,  whether  on  the  ground 
that  the  assuming  of  the  mortgage  debt  by  the  grantee 
creates  a  privity  of  contract  between  him  and  the  mort- 
gagee, or  makes  the  latter  privy  to  the  consideration  of 
the  promise,  or  that  the  right  of  action  in  the  mortgagee 
springs  simply  from  the  promise  of  the  grantee  made  to  the' 
grantor  for  the  mortgagee's  benefit.  "Whatever  may  be  the 
ground  of  the  ruling,  it  is  now  firmly  and  definitely  settled 
in  the  courts  of  this  state  that  the  promise  of  the  grantee  in 
a  case  like  this  under  consideration,  may  be  adopted  and 
enforced  by  the  mortgagee  as  a  personal  obligation  of  the 
former  to  the  latter.  In  this  case,  according  to  the  decisions, 
the  liability  of  Frank  E.  Wells  to  the  plaintiff  was  absolute 
on  his  acceptance  of  the  deed  from  his  grantor,  George  H. 
"Wells,  wherein  he  assumed  the  payment  of  the  mortgage 
debt.  The  plaintiff  then  acquired  a  vested  right  to  the 
enforcement  of  this  liability.  This  right  could  not  be  taken 
from  him  without  his  assent.  He,  alone,  might  discharge  it. 
So  judge  RAPALLO  gave  utterance  to  the  law,  when  he  said, 
as  above  quoted,  that  the  obligation  was  "  unconditional  and 
irrevocable  ;  that  the  grantor  could  not  retract  his  conveyance, 
nor  the  grantee  his  promise  or  undertaking."  Of  course,  this 
ruling  is  limited  to  those  cases  (like  this  in  hand),  when  the 
grant  is  absolute  and  the  promise  unconditional.  It  follows 
that  the  decision  at  special  term  was  erroneous.  Judgment 
on  the  demurrer  granted  at  special  term  reversed,  and  judg- 
ment therein  ordered  for  the  plaintiff  with  costs. 

BOARDMAN,  J. —  I  concur  in  this  opinion  as  a  necessity  from 
the  authorities  in  this  state. 
LEARNED,  P.  J.,  dissented 
VOL.  LVII  49 
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N.  Y.  COMMON  PLEAS. 
PEANE  BRUMMER  agt.  JACOB  COHEN. 

Insurance  (Life)  —  Endowment  policy  upon  life  of  husband  for  benefit  of 
wife  —  not  assignable  by  her  —  (Laws  of  1840,  chap.  2  i  7). 

A  policy  of  insurance  on  the  life  of  the  husband,  taken  out  in  favor  of 
the  wife,  and  payable  on  his  death  to  her  or  her  personal  representa- 
tives, if  the  premiums  be  paid  by  the  husband,  is  within  the  equity  of  the 
statute  providing  for  insurance  for  the  benefit  of  married  women  on 
their  husband's  lives  (Laws  of  1840,  chap,  277),  and  is  not  assignable. 

So,  too,  an  endowment  policy  on  the  husband's  life,  payable  on  a  certain 
date,  to  the  wife  or  her  personal  representatives,  is  a  form  of  insurance 
contemplated  by  the  statute,  and  is  unassignable. 

It  seems  that  it  is  not  necessary  that  the  policy  should  refer,  in  terms,  to 
the  act  of  1840  (chap.  277),  or  to  the  acts  amending  it  (1858,  chap.  187; 
1862,  chap.  170;  1866,  chap.  656;  1870,  chap.  277),  nor  that  the  policy 
should  contain  provisions  for  the  benefit  of  the  children,  in  case  the 
wife  should  not  survive  her  husband. 

Special  Term,  March,  1879. 

ACTION  to  compel  the  reassigment  to  the  plaintiff  of  a  pol- 
icy of  insurance  on  her  husband's  life,  which  policy  plaintiff 
had  previously  assigned  to  defendant  as  collateral  security  for 
a  loan  or  loans  of  money  to  her  said  husband. 

The  policy  was  issued  by  the  Mutual  Life  Insurance  Com- 
pany of  New  York  on  May  12,  1868,  in  consideration  of 
$687.30,  recited  to  have  been  paid  by  P.  B.,  wife  of  A.  B., 
and  on  the  annual  payment  of  a  like  amount  on  or  before 
May  twelve,  in  each  year,  during  the  continuance  of  the  policy, 
the  company  assured  the  life  of  A.  B.  for  the  amount  of 
$10,000,  and  agreed  to  pay  that  sum  to  the  said  P.  B.  or  her 
executors,  administrators  or  assigns,  on  the  13th  day  of  May, 
1883,  or  should  he  die  previous  thereto,  in  sixty  days  after 
due  notice  and  proof  of  his  death,  to  her  or  her  executors, 
administrators  or  assigns. 
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The  premiums  were  changed  from  annual  to  semi-annual 
payments  of  $357.40,  payable  May  twelve  and  November 
twelve  in  each  year.  This  change  was  made  on  May  11,  1874. 

All  the  premiums  were  paid  by  the  husband,  so  far  as  pre- 
miums were  paid  in  cash.  At  a  certain  period  the  dividends 
which  the  policy  had  earned  were,  by  consent  of  the  company, 
applied  to  the  payment  of  premiums. 

There  are  children  living  of  the  marriage,  and  such  chil- 
dren were  in  being  at  the  time  defendant  took  the  assignment 
from  Mrs.  Brummer. 

Two  questions  were  litigated  at  the  trial :  The  assignability 
of  the  policy,  and  whether  all  the  advances  intended  to  be 
secured  by  the  assignment  had  been  repaid. 

A.  Blumenstiel,  for  plaintiff. 
David  Leventritt,  for  defendant. 

J.  F.  DALY,  J. —  If  this  were  an  ordinary  life  policy  the 
case  would  be  free  from  difficulty.  A  policy  of  insurance  on 
the  life  of  the  husband,  taken  out  in  favor  of  the  wife,  and 
payable  on  his  death  to  her  or  her  personal  representatives,  if 
the  premiums  be  paid  by  the  husband,  is  within  the  equity  of 
the  statute  providing  for  insurance,  for  the  benefit  of  married 
women,  of  their  husband's  lives  (Laws  of  1840,  chap.  277), 
and  is  not  assignable  ( Wilson  agt.  Lawrence,  13  Him,  238, 
affirmed  in  court  of  appeals,  1879).  It  appears  from  that 
decision,  not  yet  reported,  that  it  is  not  necessary  that  the 
policy  should  refer  in  terms  to  the  act  of  1840  (chapter  277), 
or  to  the  acts  amending  it  (1858,  chap.  187 ;  1862,  chap.  170; 
1866,  chap.  656  ;  1870,  chap.  277),  nor  that  the  policy  should 
contain  provisions  for  the  benefit  of  the  children  in  case  the 
wife  should  not  survive  her  husband  (Eade  agt.  Slimnon,  26 
N.  Y.,  9  ;  Barry  agt.  Blame,  59  N.  Y.,  587). 

It  only  remains  to  consider  whether  an  endowment  policy 
on  the  husband's  life,  payable  on  a  certain  date  or  upon  his 
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death  before  that  date,  to  the  wife  or  her  personal  representa- 
tives is  necessarily  a  form  of  insurance  not  contemplated  by 
the  statute.  The  act  of  1840  intended  to  secure  a  provision 
for  the  wife  during  her  widowhood  and  her  orphan  children. 
Any  insurance  on  a  husband's  life,  which  created  a  fund  for 
the  wife,  free  from  his  debts,  although  procured  by  premiums 
paid  from  his  property,  may  be  regarded  as  such  a  provision. 
It  is  hardly  within  the  province  of  the  court  to  say  that  the 
husband  and  wife  are  restricted  to  certain  forms  of  insurance 
and  may  not  exercise  their  judgment  and  discretion  in  seek- 
ing to  obtain  the  benefit  of  other  forms.  It  may  seem  to 
them  that  an  endowment  policy,  securing  to  the  wife  in  the 
old  age  of  the  husband  a  sum  which  will  comfortably  main- 
tain her  and  her  children,  when  his  inability  to  support  her 
and  them  is  impaired  and  which  is  also  secured  to  her  in  case 
of  his  death  before  arriving  at  the  age  appointed  in  the  pol- 
icy, and  is  also  available  to  her  for  her  widowhood,  if  he  died 
afterwards  —  it  may  seem  to  them,  I  repeat,  that  such  a  pro- 
vision is  more  desirable  for  many  reasons  than  an  ordinary 
life  policy,  payable  to  her  after  his  death  and  subject  to 
delays  and  difficulties  in  collection  which  might  not  arise 
in  the  case  of  a  policy  payable  in  the  lifetime  of  the  assured. 
The  husband  might,  in  other  words,  be  better  satisfied  if  he 
had  the  opportunity  of  ascertaining  during  his  lifetime  that 
the  provisions  that  he  intended  for  his  family  is,  in  fact, 
secured  to  them. 

The  danger  that  the  wife,  receiving  the  amount  of  the 
policy  in  her  husband's  lifetime,  may  squander  it  before  wid- 
owhood and  leave  herself  and  children  penniless,  is  not 
greater  than  that  which  arises  where  she  receives  the  insurance 
to  her  own  unrestricted  use  upon  his  death,  or  where,  in  case 
of  her  death  before  him,  the  amount  of  the  policy  passes  on 
his  death  to  her  personal  representatives,  and  her  children 
may  be  left  bare  if  her  debts  absorb  the  insurance. 

The  act  of  1840  comtemplates  insurance  of  the  husband's 
life  for  any  "  definite  period,"  or  for  the  terni  of  his  natural 
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life.  If  insurance  may  be  effected  for  a  term  of  years  only, 
resulting  in  no  benefit  to  the  wife  if  the  husband  survive  the 
allotted  period,  it  would  seem  strange  that  a  policy  of  this 
character,  resulting  in  direct  benefit  to  her,  whether  he  sur- 
vive or  not,  should  not  be  as  effectual  a  provision  for  her  bene- 
fit and  that  of  her  children. 

The  decision  in  Wilson  agt.  Lawrence  disposes  of  the  objec- 
tions (urged  in  view  of  the  previously  reported  cases),  that 
the  policy  contained  no  provision  for  the  children  and  gave 
the  wife  a  vested  instead  of  a  contingent  interest  in  the  fund; 
also  that  it  does  not  refer  to  the  act  of  1840,  in  terms.  "Whether 
the  insurance  in  favor  of  the  wife,  as  a  provision  under  the 
act  of  1840,  is  a  question  of  fact  in  every  case  and  does  not 
depend  upon  the  form  of  the  policy,  where  the  premiums  are 
paid  by  the  husband,  the  presumption  should  be  that  the  pol- 
icy is  taken  out  with  reference  to  the  act.  The  fact,  in  this 
case,  that  the  premiums  were  paid  by  him  and  the  policy  was 
taken  out  by  him,  is  evidence  that  the  insurance  was  obtained 
with  reference  to  the  act  ( Wilson  agt.  Lawrence,  supra),  and 
there  is  no  evidence  to  the  contrary. 

•  I  hold,  therefore,  that  the  policy  is  unassignable.  As  Mrs. 
Brummer  had  children  at  the  time  she  assigned  the  policy  to 
the  defendant,  the  enabling  act  of  1873  (chapter  821)  does  not 
help  the  assignment. 

Judgment  for  plaintiff,  with  cosis. 
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SUPKEME  COUKT. 

JOSEPH  B.   HADDEN  agt.   ST.   Louis,   IKON  MOUNTAIN  AND 
SOUTHERN  RAILROAD  COMPANY. 

Defense  of  another  action  pending  for  the  same  cause. 

Thedef ense  of  another  action  pending  for  the  same  cause  as  that  described 
in  the  second  suit  is  not  well  pleaded,  unless  it  appears,  by  the  answer, 
that  the  first  suit  was  pending  when  the  second  one  was  commenced. 

An  action  pending  in  another  state  is  no  bar  to  one  commenced  in  this 
state. 

Special  Term,  May,  1879. 
DEMURRER  to  answer. 

VAN  YORST,  J. — The  plaintiff  demurs  to  the  fourth 
defense  contained  in  the  defendant's  answer.  The  demurrer 
is  well  taken. 

It  is  not  averred  in  the  answer  that  the  action  in  the  federal 
court,  in  Missouri,  was  pending  at  the  time  of  the  commence- 
ment of  the  present  suit  (Haight  agt.  Holly,  3  Wend.,  258). 

To  avail  as  a  ground  of  abatement  of  the  second  suit,  the 
first  one  must  have  been  pending  when  the  second  one  was 
commenced  ( Waifs  Actions  and  Defenses,  vol.  6,  page  497 
and  cases  cited).  Besides,  the  action  is  pending  in  another 
state,  and,  for  that  reason,  it  is  no  bar  to  the  one  under  con- 
sideration (The  Lorillard  Fire  Ins.  Co.  agt.  Meshural,  7 
Robertson,  308). 

The  plaintiffs  complaint,  which  was  largely  criticised  on 
the  argument  by  the  defendant's  counsel,  I  think,  sufficiently 
sets  up  a  cause  of  action. 

There  should  be  judgment  for  the  plaintiff  on  the  demurrer, 
with  costs. 
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SUPEEME  COURT. 
TITUS  agt.  O'CONNOR. 

Evidence  —  When  'party  may  testify  in  Ms  own  behalf  as  to  interview  with  a 
deceased  person —  Code  of  Civil  Procedure,  section  829. 

Plaintiff  sued  defendant  for  an  accounting  as  to  proceeds  of  a  farm  which 
had  been  leased  under  an  oral  agreement,  in  1873,  by  plaintiff 's  hus- 
band to  the  defendant.  Plaintiff's  husband  having  died  in  1874,,  leav- 
ing a  will,  by  which  he  devised  the  farm  and  personalty  thereon  to 
plaintiff,  whom  he  appointed  his  executrix,  plaintiff  made  a  new  oral 
agreement  with  defendant,  terms  of  which  were  not  expressed,  except 
by  reference  to  the  previous  agreement  between  plaintiff's  testator  and 
defendant.  Plaintiff  sues  in  her  individual  capacity  and  not  as 
executrix : 

Held,  that  evidence  by  the  defendant,  personally,  as  to  interviews  between 
him  and  plaintiff's  testator  at  which  the  original  agreement  was  made, 
is  admissible. 

Evidence  of  the  contract  thus  adopted  is  essential  to  show  the  contract 
actually  made  by  the  plaintiff,  but  it  would  neither  prove  nor  disprove 
any  claim  which  the  plaintiff  has  derived  from  or  through  her  deceased 
husband.  No  claim  of  that  kind  is  involved  in  the  action.  The  Code 
of  Civil  Procedure  has  no  application  to  such  a  case. 

/Second  Department,  General  Term,  May,  1879. 

PLAINTIFF  sued  defendant  for  an  accounting  as  to  proceeds 
of  a  farm  on  Long  Island  which  had  been  leased,  under  an 
oral  agreement,  in  1873,  by  plaintiff's  husband  to  the  defend- 
ant, for  one  year,  or  longer,  at  option  of  the  parties.  Plain- 
tiff's husband  having  died  in  1874,  leaving  a  will,  by  which  he 
devised  the  farm  and  personalty  thereon  to  plaintiff,  whom  he 
appointed  his  execiitrix,  plaintiff  made  a  new  oral  agreement 
with  defendant,  the  terms  of  which  were  not  expressed, 
except  by  reference  to  the  previous  agreement  between  plain- 
tiff's testator  and  defendant. 

On  the  trial  below,  the  referee  excluded  all  evidence  by 
the  defendant,  personally,  as  to  interviews  between  him  and 
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plaintiffs  testator  at  which  the  original  agreement  was  made. 
To  this  exclusion  defendant  excepted. 

IF.  H.  Onderdonk,  for  respondent. 
Daniel  Daly,  for  appellant. 

GILBERT,  J. — We  think  that  the  referee  erred  in  excluding 
the  testimony  of  the  defendant  as  to  the  terms  of  the  con- 
tract between  him  and  the  plaintiff's  deceased  husband,  Robert 
W.  Titus.  The  plaintiff  sues  in  her  individual  capacity  and 
not  as  executrix  of  her  deceased  husband.  The  contract 
which  she  seeks  to  have  enforced  was  made  with  her  after  her 
husband's  death. 

Both  parties  testified  that  the  agreement  between  them  was 
that  the  defendant  should  work  the  farm  on  the  same  terms 
as  he  had  worked  it  under  the  agreement  with  the  plaintiff's 
husband.  That  was  a  virtual  agreement.  The  Code  of  Civil 
Procedure  has  no  application  to  such  a  case,  for  the  reason 
that  the  action  does  not  affect  any  title  or  interest  which  the 
plaintiff  has  derived  from,  through  or  under  her  deceased 
husband.  Her  title  to,  or  interest  in,  the  subject-matter  in 
controversy  is  derived  from  the  contract  between  her  and  the 
•defendant.  It  has,  in  no  sense,  come  to  her  by  succession  from 
her  deceased  husband.  By  his  will  the  ownership  of  the 
property  embraced  in  the  contract  was  transferred  to  her,  but 
the  contract  has  no  relation  to  such  ownership,  but  is  limited 
to  the  management  of  the  property  only.  The  reference  in 
that  contract  to  the  previous  one  between  the  defendant  and 
the  deceased  simply  adopts  the  latter  and  makes  it  a  part  of 
the  former.  Evidence  of  the  contract  thus  adopted  is  essen- 
tial to  show  the  contract  actually  made  by  the  plaintiff,  but 
it  would  neither  prove  nor  disprove  any  claim  which  the 
plaintiff  has  derived  from  or  through  the  deceased  husband. 
No  claim  of  that  kind  is  involved  in  the  action. 

This  error  being  decisive  of  the  case,  we  need  not  discuss 
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other  exceptions  raised  upon  the  trial.  The  judgment  must 
"be  reversed,  the  order  vacated  and  a  new  trial  granted  with 
costs  to  abide  the  event. 


SUPREME  COURT. 

WILLIAM  A.  COLEMAN  agt.  ANNIE  B.  PHELPS  and  others. 
Action  to  set  aside  conveyance — parties  thereto  —  Joinder  of  causes  of  action. 

In  an  action  to  set  aside  a  conveyance  of  land  fraudulently  obtained,  it  is 
not  improper  to  join  a  claim  for  the  rents  received  by  the  grantee.  And 
where  such  action  is  brought  after  the  death  of  the  grantee,  intestate,  it 
is  not  improper  to  join  with  the  widow  and  heirs  of  the  deceased  the 
administrator  as  a  party. 

Equity  seeks  to  avoid  a  multiplicity  of  suits,  and  where  the  rights  of  all 
the  parties  may  be  well  determined  in  one  action,  it  is  best  that  such 
action  should  be  upheld  where  no  positive  rule  of  law,  or  settled  prac- 
tice is  violated 

Special  Term,  December,  1878. 
DEMURRER  to  complaint. 

Edward  Mitchell,  for  plaintiff. 
Q.  McAdam,  for  defendant. 

YAN  VORST,  J.  —  The  substantial  relief  sought  by  the 
plaintiff  in  this  action,  as  indicated  by  the  allegations  of  the 
complaint,  is  that  the  conveyance  made  by  him  to  his  father 
should  be  set  aside  as  fraudulently  obtained,  and  that  he  should 
recover  the  rents,  wrongfully,  as  is  alleged,  collected  by  his 
father.  Had  the  action  been  commenced  in  the  lifetime  of 
the  father,  I  think  the  causes  of  action  could  have  been  joined, 
as  they  originated  in  fraudulent  claims  put  forward  by  the 
VOL.  LVII  50 
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father,  which  were  continued  until  they  culminated  in  the 
conveyance,  which  is  now  sought  to  be  impeached.  This  the 
complaint  alleges.  I  am  not  certain  that  the  death  of  the 
father,  his  heirs,  widow,  legal  and  personal  representatives 
being  made  defendants,  all  interested  in  his  estate,  has  made 
it  improper  to  join  the  causes  of  action,  which  look  to  com- 
prehensive and  full  relief. 

It  may  be  true  that  the  claim  for  rents,  collected  by  the 
intestate  father,  might  be  maintained  against  the  administra- 
trix, and  if  an  account  of  their  rents,  and  their  recovery,  was 
the  only  relief  sought,  she  might  have  been  sued  alone,  and 
without  joining  with  her  the  next  of  kin  and  heirs. 

But  this  is  an  action  in  equity.  The  complaint  alleges 
fraudulent  claims  and  assertions  on  the  part  of  the  intestate, 
in  respect  to  his  rights  to  the  land  and  the  rents,  in  hostility 
to  the  plaintiff,  and  that  these  claims  and  pretenses  were 
advanced  and  continued  until  the  conveyance  sought  to  be  set 
aside  was  obtained. 

That  it  was  through  these  fraudulent  claims  he  collected  the 
rents  and  secured  the  deed  of  conveyance.  The  fraud,  though 
continued,  was  one. 

If  the  only  relief  sought  was  the  setting  aside  the  deed,  the 
assertion  of  the  anterior  fraudulent  claims  and  pretenses, 
accompanied  by  acts,  would  not  have  been  wholly  immaterial. 

Although  the  heirs  of  the  intestate  are  necessary  parties,  as 
is  his  widow,  to  an  action  for  relief  in  this  particular  regard, 
I  cannot  say  that  the  administratrix  is,  yet  she  may  not  be  a 
wholly  unnecessary  party.  I  think  she  is  not  under  the  com- 
plex character  of  the  complaint. 

And  in  respect  to  the  claim  for  the  rents,  the  widow,  next 
of  kin  and  heirs  are  directly  interested  in  the  result.  Upon 
the  whole,  when  we  consider  the  scope  of  the  complaint  and 
the  relief  sought,  and  which  affects  all  the  defendants, 
although  not,  perhaps,  in  the  same  degree,  I  cannot  conclude 
that  it  was  improper  to  bring  them  all  in  as  defendants. 

Equity  would  avoid  a  multiplicity  of  suits.     And  when  the 
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rights  of  all  the  parties  may  be  well  determined  in  one  action, 
it  is  best  that  such  action  should  be  upheld,  where  no  positive 
rule  of  law  or  settled  practice  is  violated. 

"With  regard  to  actions  on  the  equity  side  of  the  court  the 
rule  with  respect  to  parties  is  more  flexible  than  at  law. 

I  think  that  upon  the  principle  laid  down  in  JRechtmeyer 
agt.  Recktm&yer  (50  Barb.,  55),  the  joinder  of  the  causes  in 
this  case  may  be  justified  (See,  also,  New  Haven  R.  R.  Co. 
agt.  Schuyler,  17  N.  T.,  592,  606,  607 ;  Code,  sec.  M7). 

There  should  be  judgment  for  the  plaintiff  on  the  demur- 
rer, with  liberty  to  the  defendants  to  answer  in  twenty  days, 
on  payment  of  costs. 

No  appeal. 


SUPREME  COURT. 

In  the  Matter  of  the  application  of  SIDNEY  P.  NICHOLS  for  a 
writ  of  certiorari  to  review  the  proceedings  of  the  mayor  of 
the  city  of  New  York  and  the  governor  of  the  state  of 
New  York  removing  him  from  the  office  of  police  com- 
missioner of  said  city. 

Jurisdiction  of  the  supreme  court  to  review  the  action  of  the  mayor  of  New 
York  and  the  governor,  in  removing  from  office  a  police  commissioner. 

The  supreme  court  has  jurisdiction  to  review  the  proceedings  and  action 
of  both  the  mayor  of  the  city  of  New  York  and  the  governor  of  the 
state  of  New  York,  in  removing  a  person  from  the  office  of  police 
commissioner  of  the  city  of  New  York. 

When  the  governor  of  a  state  refuses  to  act  as  the  law  directs,  or  when 
he  acts  contrary  to  law  to  another's  injury,  or  where  he  makes  an  error 
or  mistake  in  the  discharge  of  a  judicial  duty,  which  the  statute  might 
have  authorized  another  to  perform,  in  any  of  these  cases  the  party 
aggrieved  may  seek  the  protection  of  the  courts,  who,  in  listening  to 
the  complaint  and  in  redressing  the  grievance,  if  any  exist,  usurp  no 
executive  functions,  but  simply  assert  and  exercise  their  own. 

The  action  which  the  governor  of  this  state  is  called  upon  to  take  when 
the  mayor  transmits  to  him  the  certificate  of  removal  (as  required  by 
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the  charter)  is  judicial  in  its  character.  He  is  called  upon  to  judge  and 
decide  whether  the  reasons  which  the  mayor  gives  for  the  removal  are 
sufficient,  and  he  is  bound  to  take  all  information  necessary  to  enable 
him  to  decide  whether  he  ought  to  give  or  withhold  his  approval  of  an 
act  of  removal  initiated  by  the  mayor,  under  the  law  which  defines 
their  respective  powers  and  obligations  in  such  cases.  The  investiga- 
tion of  such  questions  and  their  determination  is  the  exercise  of  judicial 
power,  and  his  action  may  be  reviewed  by  the  courts. 

The  power  of  removal  of  the  heads  of  departments  in  the  city  of  New 
York,  is  given  by  its  charter  (Laws  of  1873,  chap.  335,  section  25),  and  is 
as  follows:  "  The  heads  of  all  departments,  including  those  retained  as 
above,  and  all  other  persons  whose  appointment  is  in  this  section  pro- 
vided for,  may  be  removed  by  the  mayor  for  cause,  and  after  oppor- 
tunity to  be  heard,  subject,  however,  before  such  removal  shall  take 
effect,  to  the  approval  of  the  governor,  expressed  in  writing:" 

Held,  that  the  power  to  remove  a  person  from  office,  "for  cause,"  as 
given  in  the  charter,  means  that  the  "cause"  of  removal  should  be 
found  in  some  act  of  omission  or  commission  by  the  officer  in  regard  to 
his  duties  or  affecting  his  general  character,  which  the  law  and  a  sound 
public  opinion  will  pronounce  to  be  sufficient  to  justify  a  forfeiture  of 
the  office,  and  not  in  the  public  bias  or  personal  dislike  of  the  city's 
executive  chief,  nor  in  his  leanings  toward  another  individual  for  whom 
the  place  is  desired: 

Held,  further,  that  the  provision  contained  in  the  charter  of  the  city  of 
New  York  (Laws  of  1873,  chap.  335,  section  25),  authorizing  the  mayor 
of  the  city,  with  the  approval  of  the  governor  of  the  .state,  to  remove 
the  head  of  a  department  "for  cause,  and  after  an  opportunity  to  be 
heard,"  necessarily  involves  a  definite  and  specific  statement  of  the 
charge,  a  reasonable  time  to  answer  it,  the  right  to  hear  and  examine 
the  evidence  by  which  it  is  attempted  to  be  sustained,  to  produce  testi- 
mony to  show  its  falsity,  and  the  aid  and  advice  of  counsel  in  the 
conduct  of  the  examination. 

Albany  Special  Term,  June,  1879. 

John  D.  Townsend,  for  motion. 

Bwrton  N.  Harrison,  for  mayor  Cooper. 

A.  Schoonmaker,  Jr.,  attorney-general,  for  the  governor. 
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"WESTBKOOK,  J.  —  On  the  5th  day  of  April,  1879,  Mr. 
Edward  Cooper,  the  major  of  the  city  of  New  York,  made 
an  order  purporting  to  remove  Sidney  P.  Nichols,  one  of  the 
police  commissioners  of  said  city,  from  office,  which  act  was 
approved  by  the  governor  of  the  state,  hon.  Lucius  Robinson, 
on  the  seventeenth  day  of  the  same  month.  Mr.  Nichols  asks 
that  a  writ  of  certiorari  may  issue  from  this  court  to  the  said 
mayor  and  governor  to  review  their  action  in  the  premises. 

The  power  of  removal  of  the  heads  of  departments  in  the 
city  of  New  York  is  given  by  its  charter  (chapter  335  of  Laws 
1873,  sec.  25 ),  and  is  in  these  words :  "  The  heads  of  all 
departments,  including  those  retained  as  above,  and  all  other 
persons  whose  appointment  is  in  this  section  provided  for, 
may  be  removed  by  the  mayor  for  cause,  and  after  opportu- 
nity to  be  heard,  subject,  however,  before  such  removal  shall 
take  effect,  to  the  approval  of  the  governor,  expressed  in 
writing." 

On  the  14th  day  of  March,  1879,  according  to  the  papers 
upon  which  this  application  is  founded  (  and  neither  that  nor 
any  other  fact  stated  therein  is  denied ),  the  mayor  caused  a 
written  notice  to  be  served  upon  Mr.  Nichols,  which  alleged 
that,  under  the  management  of  the  board  of  police,  of  which 
said  Nichols  was  a  member,  the  police  force  had  become  lax 
in  discipline  and  demoralized,  and  the  cleaning  of  streets  had 
been  neglected ;  that  Mr.  Nichols  had  been  negligent  in  the 
discharge  of  his  duties,  had  allowed  personal  dissentions  to 
interfere  therewith  and  that  his  conduct  had  been  unbecom- 
ing his  office.  To  these  charges  Mr.  Nichols  was  to  answer 
at  noon  of  Wednesday,  March  19,  1879,  at  the  mayor's  office. 

On  the  return  day  of  the  notice,  Mr.  Nichols  appeared 
before  the  mayor,  with  counsel,  and  desired  to  be  heard 
through  them,  which  the  mayor  refused.  Mr.  Nichols,  in 
writing,  protested  against  the  assumption  of  the  mayor  con- 
tained in  the  notice  served,  that  he  was  guilty  of  acts  justify- 
ing his  removal  before  a  hearing  had  been  had,  and  claimed 
that  the  charges  were  not  specific,  and  that  no  sufficient 
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opportunity  had  been  given  him  to  be  heard.  He  further, 
saving  all  exceptions  to  the  mayor's  action,  denied  generally 
and  specifically  all  charges  contained  in  the  notice. 

After  this  paper  had  been  read  considerable  conversation 
occurred  between  the  mayor  and  the  commissioner,  in  which 
the  mayor  assumed  to  know  the  conditions  of  certain  streets 
from  observation  and  in  regard  to  which  he  wished  to  inter- 
rogate the  commissioner.  To  all  these  interrogatories  Mr. 
Nichols  answered  :  "  If  the  mayor  will  furnish  to  me  specifi- 
cations of  the  charges  he  holds,  if  any,  against  me,  and  will 
allow  me  reasonable  time  to  reply  to  the  same,  I  desire  to  be 
heard."  The  mayor,  however,  insisted  on  a  hearing  then  and 
there,  and  proceeded  to  repeat  various  questions  concerning 
the  streets,  to  all  of  which  Mr.  Nichols  gave  the  answer  above 
stated.  After  this  had  continued  for  some  time  Mr.  Nichols 
read  a  paper  as  follows  :  "  I  am,  and  have  at  all  times  been, 
ready  and  willing  to  give  the  mayor  full  information  upon 
every  subject  connected  with  the  police  department  or  its 
operations,  but  it  is  not  proper  for  me,  in  a  proceeding  in 
which  I  am  denied  the  right  of  counsel  and  have  not  been 
furnished  with  charges  or  specifications,  to  make  answer  which 
would  seem  to  recognize  in  any  way  the  regularity  of  the 
proceedings  against  me. " 

After  the  reading  of  this  paper,  a  conversation  of  the  same 
tenor  was  renewed,  which  finally  resulted  in  the  mayor's  sig- 
nifying his  willingness  to  receive  any  further  statement  from 
Mr.  Nichols,  in  the  course  of  twenty-four  hours,  and  upon  this 
announcement,  the  mayor  said :  "  The  matter  is  closed  as  to 
Mr.  Nichols."  On  the  third  day  of  April,  however,  the  mayor 
enclosed  a  printed  copy  of  the  stenographer's  notes  of  the 
interview  of  March  19,  1879  (from  a  supposed  copy  of  which 
the  foregoing  statement  is  made),  accompanied  with  a  note, 
declaring  he  would  give  Mr.  Nichols  a  further  opportunity  to 
be  heard  on  April  5,  1879,  and  that  he  (the  mayor)  would 
then  receive  "  any  statement,  explanation  or  argument  in 
writing."  The  mayor  further  wrote :  "  In  the  absence  of 
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further  answer  or  explanation  by  you,  and  upon  the  statements 
of  cause  heretofore  made  by  me  to  you,  if  the  record  shall 
remain  unchanged,  I  shall  transmit  the  same,  together  with 
a  certificate  of  your  removal  from  the  office  of  police  com- 
missioner, to  the  governor  for  his  approval." 

To  this  communication  Mr.  Nichols  answered  at  some  length, 
criticising  the  mayor's  action  and  asking  if  he  appeared 
whether  he  could  have  specifications  "of  the  charges  against 
him?  Whether  witnesses  against  him  would  be  produced? 
Whether  he  would  be  permitted  to  refute,  by  testimony,  the 
charges  made  against  him  and  whether  he  would  be  allowed 
counsel  upon  the  hearing  ? 

To  this  the  mayor  made  no  reply,  and  on  the  fifth  of  April, 
as  already  stated,  issued  and  sent  to  the  governor  a  certificate 
that  he  had  removed  said  Nichols  for  the  following  causes : 

"  First.  That  under  the  board  of  police,  of  which  the 
said  Sidney  P.  Nichols  is  a  member,  the  government  and  dis- 
cipline of  the  police  force  have  become  lax  and  incapable,  the 
police  force  has  deteriorated  in  efficiency,  and  it  has  become 
demoralized  and  that  no  satisfactory  explanation  thereof,  or 
satisfactory  excuse  therefor,  has  been  made  by  the  said  Sidney 
P.  Nichols,  exonerating  either  himself  or  said  board  from 
responsibility  and  blame. 

"  Second.  That  the  board  of  police,  of  which  said  Sid- 
ney P.  Nichols  is  a  member,  as  aforesaid,  has  not  caused  the 
streets  of  the  city  to  be  thoroughly  cleaned  and  has  not 
removed  from  the  city  daily,  and  as  often  as  necessary,  all  ashes, 
dirt,  rubbish  and  garbage,  and  that  no  satisfactory  explana- 
tion thereof,  or  satisfactory  excuse  therefor,  has  been  made 
by  the  said  Sidney  P.  Nichols,  exonerating  either  himself,  as 
a  member  of  said  board,  or  said  board  from  responsibility  and 
blame. 

"  Third.  That  the  said  Sidney  P.  Nichols,  as  such  com- 
missioner of  police,  had  been  negligent  in  his  discharge  of 
the  public  duties  which  he  was  bound  to  perform." 

On  the  7th  of  April,  18T9,  the  governor  notified  Mr.  Nich- 
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ols,  that  he  would  be  heard  on  the  ninth,  of  the  same  month, 
on  the  subject  of  the  removal.  On  that  day  Mr.  Nichols 
appeared  at  the  executive  chamber,  in  Albany,  and  protested 
against  the  proceedings,  but,  nevertheless,  the  action  of  the 
mayor  was  approved  by  the  governor,  on  the  seventeenth  day 
of  April;  but  on  what  evidence,  if  any,  the  action  of  the 
governor  was  based  does  not  appear. 

This  full  history  of  the  proceedings  up  to  the  time  of  the 
present  application,  which  was  on  due  notice  to  the  mayor, 
governor,  and  the  person  appointed  to  fill  Mr.  Nichol's  place 
in  the  police  board,  Mr.  Charles  F.  McLean,  has  been  related 
to  show  that  the  mayor,  in  the  initiation  of  the  proceedings 
for  Mr.  Nichol's  removal,  assumed  that  the  charges  were  well 
founded ;  that,  on  a  notice  of  five  days,  without  the  aid  of 
counsel,  and  without  the  presence  of  witnesses,  Mr.  Nichols 
was  required  to  establish  his  innocence  of  charges,  of  the 
particulars  of  which  he  was  uninformed,  to  a  magistrate  who 
had  prejudged  his  case,  and  that  the  order  of  removal  was 
made  either  upon  the  assumed  accurate  knowledge  of  the 
mayor,  or  upon  evidence  taken  in  the  absence  of  the  accused, 
of  the  character  of  which  he  was  uninformed,  and  to  rebut 
which,  by  reason  of  its  careful  concealment,  was  simply 
impossible. 

The  question  which  this  motion  presents  is,  ought  the  writ 
of  certiorari,  which,  if  allowed,  enables  the  courts  to  decide 
what  power,  if  any,  they  possess  in  the  premises,  and  whether 
the  removal  was  legal  or  otherwise,  to  issue?  Its  simple 
allowance  decides  nothing,  except  that  the  questions  involved 
are  so  grave  that  they  deserve  settlement  by  the  tribunal  of 
ultimate  resort.  Wide  differences  of  opinion  do  exist,  even  in 
professional  minds,  as  to  the  jurisdiction  of  the  courts  in  cases 
of  this  character,  and  as  to  the  mode  and  manner  in  which 
the  power  of  removal  vested  in  the  mayor  of  the  city  of  New 
York,  and  the  governor  of  the  state,  by  the  provisions  of  the 
charter  hereinbefore  given  should  be  exercised;  and  as  the 
present  application  presents  all,  fully,  it  would  seem  to  be  wise 
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to  so  dispose  of  it  that  all  doubts  should  be  solved  and  the 
course  of  procedure  in  future  similar  cases  so  well  defined 
that  proceedings  which  must,  in  the  interest  of  the  good  gov- 
ernment of  the  great  metropolis,  be  sometimes  taken,  should 
not  fail  by  reason  of  non-compliance  with  the  terms  of  the 
statute.  As,  however,  various  points  were  discussed  upon  the 
hearing,  it  is  proper  that  my  own  views  on  some  of  them 
should  be  presented. 

The  provision  of  the  charter  of  the  city  of  New  York  (sec- 
tion 25  of  chapter  335  of  Laws  of  1873),  above  quoted,  it  will 
be  remembered,  authorizes  the  removal  of  the  head  of  a 
department  thereof  "  for  cause  "  only.  The  meaning  of  those 
words,  "  for  cause,"  in  the  connection  which  they  occur  is  too 
obvious  to  require  extended  comment.  If  it  had  been 
intended  that  the  power  of  removal  should  exist  in  the  mere 
discretion  of  the  officers  to  whom  it  was  confided,  it  would 
have  been  accomplished  by  the  conferring  thereof,  generally, 
without  the  addition  of  any  words  of  restriction.  That  the 
words,  the  signification  of  which  we  are  discussing,  were 
added  as  a  limitation  upon  the  power  lodged  with  the  mayor, 
show  that  the  "  cause "  of  removal  should  be  found  in  some 
act  of  omission  or  commission  by  the  officer  in  regard  to  his 
duties,  or  affecting  his  general  character,  which  the  law  and 
a  sound  public  opinion  will  pronounce  to  be  sufficient  to  jus- 
tify a  forfeiture  of  the  office,  and  not  in  the  political  bias  or 
personal  dislike  of  the  city's  executive  chief,  nor  in  his  lean- 
ings toward  another  individual  for  whom  the  place  is  desired. 

This  view  of  the  charter  of  New  York  and  of  the  same 
words  when  occurring,  as  they  do  in  other  legislative  and 
constitutional  enactments,  is  not  novel,  but,  on  the  contrary, 
has  oftentimes  been  expressed  by  eminent  statesmen  and 
jurists.  On  the  17th  day  of  February,  1875  (see  "  The  City 
Recwd"  of  February  24,  1875),  the  hon.  Samuel  J.  Tilden, 
then  the  governor  of  this  state,  wrote  to  Mr.  Wickham,  then 
mayor  of  the  city  of  New  York,  in  regard  to  the  attempted 
removal  of  the  corporation  counsel,  as  follows  :. 
VOL.  LVII  51 
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"Removals  for  cause  are  distinguishable  from  removals 
"which  are  in  the  arbitrary  will  of  the  officer  vested  with  the 
power,  and  .which  have  generally  followed  the  changes  of  the 
removing  power  or  of  party  ascendency.  *  *  *  The 
principle  on  which  the  whole  system  rests  is,  that  a  removal  in 
such  cases  must  be  for  a  substantial,  reasonable  and  just  cause. 
The  nature  of  that  cause  it  is  not  now  necessary  to  discuss. 
*  *  *  The  power,  therefore,  exists  to  give  legal  effect 
to  a  removal  without  obeying  the  rule  which  is  binding  on 
the  conscience  of  the  functionary  making  it.  But  a  disregard 
of  that  rule  would  be  none  the  less  a  violation  of  right  and  duty. 
It  would  be  the  immoral  power  to  do  wrong,  because  the 
law  had  not  disabled  the  officer  having  the  discretion.  In 
the  case  of  the  governor  such  a  violation,  if  committed  in 
evident  bad  faith  or  by  a  gross  abuse  implying  bad  faith, 
would  doubtless  render  him  liable  to  removal  by  impeachment. 
In  the  case  of  the  mayor  it  would  expose  him  to  removal  in 
the  manner  provided  by  the  statute." 

It  is  proper  to  state  that  governor  Tilden,  in  the  letter 
from  which  the  foregoing  quotation  has  been  made,  assumes 
that  the  action  of  the  mayor  and  governor  in  a  case  like  this 
is  not  reviewable  by  the  courts,  the  soundness  of  which 
assumption  will  be  hereafter  considered  ;  but,  as  a  whole,  it  is 
eminently  worthy  of  perusal  for  its  clear  definition  of  a 
removal  "  for  cause,"  and  for  its  cogent  exposition  of  the  dan- 
ger and  wickedness  of  executive  action  which  converts  a 
power  limited  by  such  a  phrase  into  one  resting  upon  arbitrary 
will. 

The  point  we  are  discussing,  however,  has  been  judicially 
settled  in  this  state  in  People  ex  rel.  Munday  agt.  Fire  Com- 
missioners (72  N.  Y.,  445).  The  relator  had  been  removed 
from  the  office  of  clerk  in  the  fire  department  of  the  city  of 
New  York.  Section  28  of  the  aforesaid  chapter  335  of  the 
Laws  of  1873  provides  for  the  appointment  and  removal  by 
heads  of  departments  of  "  all  chiefs  of  bureaus  (except  the 
chamberlain),  as  also  all  clerks,  officers,  employes  and  subor- 
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dinates  in  their  respective  departments,"  and  declares :  "  But 
no  regular  clerk  or  head  of  a  bureau  shall  be  removed  until 
he  has  been  informed  of  the  cause  of  the  proposed  removal 
and  has  been  allowed  an  opportunity  of  making  an  explana- 
tion." The  general  term  of  this  court,  for  the  first  depart- 
ment, on  certiorari,  reversed  the  action  of  the  board  of  fire 
commissioners  in  removing  Munday  from  oifice,  and  the 
court  of  appeals  sustained  such  reversal.  Judge  ALLEN,  who 
delivered  the  opinion  of  the  latter  tribunal  (page  449),  said : 
"  The  removal  must  be  '  for  cause,'  and  the  process  of  removal 
is  prescribed  by  statute  and  must  be  pursued.  The  party 
against  whom  the  proceeding  is  taken  must  be  informed 
of  the  cause  of  the  supposed  removal  and  be  allowed  an 
opportunity  of  explanation.  This  necessarily  implies  that  the 
1  cause '  is  to  be  some  dereliction  or  general  neglect  of  duty,  or 
incapacity  to  perform  the  duties,  or  some  delinquency  affect- 
ing his  general  character  and  his  fitness  for  the  office.  The 
cause  assigned  should  be  personal  to  himself,  and  implying 
an  unfitness  for  the  place,  and  such  cause  being  assigned,  if 
unexplained,  the  removal  may  be  made.  An  explanation  may 
consist  either  of  excusing  any  delinquency,  or  apparent  neg- 
lect or  incapacity  —  that  is,  explaining  the  unfavorable  appear- 
ances, or  disproving  the  charges ;  that  some  other  man  is  a 
better  man  than  the  accused,  or  more  congenial  to  the  appoint- 
ing or  removing  power,  is  not  a  cause  which  the  incumbent 
can  explain  in  the  sense  in  which  that  term  is  used,  and 
is  no  cause  of  removal  within  the  statute.  That  something 
substantial  is  intended  by  the  statute  is  more  evident  from 
the  fact  that  the  '  true  grounds '  of  the  removal  are  to  be 
entered  upon  the  records,  and  '  a  statement  showing  the  reason 
therefor,'  filed  in  the  department." 

The  case  before  us  is  even  plainer.  Judge  ALLEN,  in 
defining  what  "  cause  "  for  removal  meant,  in  the  section  of 
the  statute  upon  which  that  proceeding  reviewed  by  him  was 
taken,  was  compelled  to  construe  it  as  if  the  power  of 
removal  was  expressly  stated  to  be  "for  cause "  only.  By 
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section  25,  however,  on  which  the  action  against  Mr.  Nichols 
was  taken,  the  only  authority  conferred  upon  the  mayor  is  "  for 
cause ; "  and  if  arguments  in  favor  of  his  (judge  ALLEN'S) 
interpretation  of  the  words  used  in  section  28  can  be  drawn 
from  the  fact  that  that  section  required  a  statement  of  the 
reasons  for  the  removal  to  be  filed  in  the  department,  the 
same  are  applicable  to  the  case  before  us,  for  section  25,  also, 
declares,  "  whenever  a  removal  is  so  effected  the  mayor  shall  j 
upon  the  demand  of  an  officer  removed,  make  in  writing  a 
public  statement  of  the  reasons  therefor." 

It  can  hardly  be  necessary  to  pursue  the  further  discussion 
of  the  proposition  that  the  power  to  remove  a  person  from 
office  "  for  cause  "  means  that  a  reason  must  exist  which  is  per- 
sonal to  the  individual  sought  to  be  removed,  which  the  law 
and  sound  public  opinion  will  recognize  as  a  good  cause  for 
his  no  longer  occupying  the  place.  Many  cases  establishing 
the  correctness  of  this  view  can  be  found.  If  the  meaning 
claimed  is  not  sufficiently  clear  as  an  original  proposition,  sus- 
tained as  it  is  by  the  opinion  of  an  eminent  statesman  who 
once  filled  the  chief  executive  chair  of  the  state,  the  judg- 
ment of  our  court  of  last  resort  must  foreclose  and  end  all 
argument. 

It  is  claimed,  however,  that  the  removal  of  Mr.  Nichols  was 
"  for  cause  "  within  the  definition  given,  and  for  that  reason 
the  order  therefor  was  legal.  It  is  a  fact  that  the  certificate 
sent  by  the  mayor  to  the  governor  stated  reasons  which,  if 
they  be  true,  justified  action,  provided  the  steps  which 
the  law  required  to  be  taken  in  their  ascertainment  were  fol- 
lowed. A  criminal  act  will  justify  the  punishment  of  its 
perpetrator  only  when  conviction  therefor  has  been  had  under 
and  through  the  forms  which  the  statutes  provide,  and  a 
removal  from  office,  to  be  effectual,  must  follow  the  process 
prescribed  for  it.  This  brings  us  to  the  inquiry  — "What  should 
have  been  the  course  of  procedure  in  the  case  before  us  ?  In 
the  discussion  of  this  question,  which  relates  to  the  manner  of 
removing  one  of  the  heads  of  a  very  important  department  in 
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a  great  city,  and  not  to  the  ordinary  summary  dismissal  of  a 
laborer  or  clerk,  the  peculiar  phraseology  of  the  act  must  not 
be  forgotten.  The  removal  must  be  "for  cause" — i.  e.,  for 
some  good  reason,  which  actually  exists,  and  not  for  a  false 
reason,  which  the  removing  power  honestly  but  mistakenly 
believes  to  be  true.  The  right  to  investigate  is  necessarily 
conferred  upon  the  individual  or  body,  who  or  which  is  author- 
ized to  act  in  a  given  direction  upon  the  existence  of  certain 
facts,  which  furnish  the  only  basis  for  proposed  action ;  and 
when  such  action  taken  will  affect  the  rights  of  another,  he, 
who  is  to  be  so  affected,  must  be  heard  upon  an  investigation, 
which  is  to  ascertain  the  truth  of  alleged  facts,  on  which 
depends  the  power  to  act  to  his  injury.  Quite  early  in  the 
jurisprudence  of  this  state  (Hickock  agt.  Scribner,  3  Johnson's 
Cases,  pages  311-315),  RADCLIFF,  J.,  said  :  "  I  consider  it  a 
maxim  of  natural  justice  and  of  universal  law,  an  axiom,  not 
now  to  be  proved,  that  no  man  ought  to  be  affected  in  his 
rights  by  the  judgment  or  decree  of  any  court  without  an 
opportunity  of  being  previously  heard  in  his  defense."  The 
principle  thus  clearly  stated  must  also  be  applicable  to  any 
tribunal  which  has  power  to  judicially  decide  a  question  affect- 
ing the  rights  of  another,  whether  it  is  a  court  in  name  or  not, 
because  the  reason  on  which  it  is  founded  applies  to  both ;  and 
this  "  opportunity  to  be  heard  "  required  not  only  by  an  axiom 
of  the  law,  but  in  the  proceeding  against  Nichols,  demanded 
by  the  positive  words  of  the  statute  on  which  it  was  based, 
involves,  necessarily,  a  definite  and  specific  statement  of  the 
charge,  a  reasonable  time  to  answer  it,  the  right  to  hear  and 
examine  the  evidence  by  which  it  is  attempted  to  be  sustained, 
to  produce  testimony  to  show  its  falsity,  and  the  aid  and  advice 
of  counsel  in  the  conduct  of  the  examination.  All  this  seems 
to  be  so  elementary  in  the  minds  of  persons  living  under  the 
common  law  that  citation  of  authority  to  sustain  it  is  perhaps 
unnecessary  labor.  If,  however,  the  soundness  thereof  is 
questioned  the  following  authorities  will  remove  all  doubt : 
Judge  DILLON,  in  his  work  on  Municipal  Corporations  (sec- 
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ond  edition,  section  191),  in  considering  the  manner  of  remov- 
ing a  municipal  officer,  says :  "  The  proceeding  in  all  cases, 
when  a  motion  is  for  cause,  is  adversary  or  judicial  in  its 
character,  and  if  the  organic  law  of  the  corporation  is  silent 
as  to  the  mode  of  procedure,  the  substantial  principles  of  the 
common  law  as  to  proceedings  affecting  private  rights  must 
be  observed."  In  section  192  he  states  that  "  the  officer  is 
entitled  to  a  personal  notice  of  the  proceedings  against  him, 
and  of  the  time  when  the  trial  body  will  meet ; "  and  in  sec- 
tion 193  he  says :  "  There  must  be  a  charge  or  charges  against 
him,  specifically  stated,  with  substantial  certainty;  yet  the 
technical  nicety  required  in  indictments  is  not  necessary,  and 
reasonable  time  and  opportunity  must  be  given  to  answer  the 
charges  and  to  produce  his  testimony ;  and  he  is  also  entitled 
to  be  heard  and  defended  by  counsel  and  to  cross-examine  the 
witnesses  and  to  except  to  the  proofs  against  him.  If  the 
charge  be  not  denied,  still  it  must,  if  not  admitted,  be  examined 
and  proved.  "When  the  specific  charge  stated  is  insufficient  to 
justify  the  removal,  or  when  the  removal  is  erroneous  and  no 
good  and  sufficient  ground  therefor  appears,  the  officer  is 
entitled  to  a  mandamus  to  restore  him" 

The  author  cites  many  adjudged  cases,  both  in  England 
and  in  this  country,  in  support  of  his  position,  which  are  not 
referred  to  in  this  opinion.  They  will  be  found  to  fully 
justify  his  conclusions.  There  is  a  single  case,  however 
(Murdoch  agt.  The  Trustees  of  Phillips'  Academy),  which 
was  twice  before  the  supreme  court  of  Massachusetts  (7  Pick- 
ering, 303 ;  12  Pickering,  244),  worthy  of  special  attention. 

Dr.  Murdock  had  been  removed  from  the  position  of  pro- 
fessor in  the  seminary  by  the  trustees.  The  charter  gave  the 
right  to  remove  for  "gross  neglect  of  duty,  scandalous 
immorality,  mental  incapacity,  or  any  other  just  and  sufficient 
cause."  In  the  opinion  reported  in  7th  Pickering,  PAKKER, 
C.  J.,  in  discussing  the  sufficiency  of  charges  (page  330), 
says :  "  Secondly,  it  is  alleged  that  the  articles  of  charge  are 
not  sufficiently  definite  and  particular,  and  this  would  be  a 
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material  objection  if  sustained  by  the  record ;  for  we  hold 
that  by  analogy  to  trials  on  criminal  accusation  in  courts  of 
justice,  and  the  principles  of  the  Constitution,  no  man  can  be 
deprived  of  his  office,  which  is  a  valuable  property,  without 
having  the  offense  with  which  he  is  charged  fully  and  plainly, 
substantially  and  formally  described  to  him.  This  enters  so 
essentially  into  the  justice  of  the  case,  and  into  the  character 
of  a  fair  trial,  that  it  ought  never  to  be  dispensed  with. 
Without  it  the  party  does  not  know  what  to  defend  against, 
nor  can  another  body,  to  which  there  may  be  an  appeal,  ascer- 
tain the  applicability  or  the  effect  of  the  evidence."  In  12th 
Pickering  the  court,  per  SHAW,  C.  J.,  describes  the  course  of 
procedure  to  be  observed  by  a  body  empowered  to  remove  a 
person  from  office  (Page  263) :  "  1.  A  monition  or  citation  of 
the  party  to  appear.  2.  A  charge  given  him  which  he  is  to 
answer,  called  a  libel.  3.  A  competent  time  assigned  for  the 
proofs  and  answers.  4.  A  liberty  for  counsel  to  defend  his 
cause  and  to  except  against  the  proofs  and  witnesses.  5.  A 
solemn  sentence  after  hearing  all  the  proofs  and  answers." 
The  learned  chief  justice  quotes  these  rules  from  2  Burns, 
Ecc.  Law,  145,  and  then  adds :  "  It  is  not  to  be  insisted  on 
that,  in  exercising  the  powers  vested  in  a  new  jurisdiction, 
where  no  forms  are  prescribed,  any  precise  course  as  to  forms 
must  be  followed,  but  these  rules  indicate  the  course  which 
must,  in  substance,  be  pursued  by  every  tribunal  acting 
judicially  upon  the  rights  of  others." 

In  People  ex  Tel.  Munday  agt.  Fire  Commissioners  (72 
N.  Y.,  445),  referred  to  above,  it  will  be  remembered  (see 
page  449),  judge  ALLEN  said :  "  The  party  against  whom  the 
proceeding  is  taken  must  be  informed  of  the  cause  of  the 
supposed  removal,  and  be  allowed  an  opportunity  of  explana- 
tion. *  *  *  An  explanation  may  consist  either  of  excusing 
any  delinquency  or  apparent  neglect  or  incapacity  —  that  is, 
explaining  the  unfavorable  appearance  or  disproving  the 
charges." 

In  People  ex  rel.  Garling  agt.  Allen  and  others  (55  N.  Y.y 
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31),  the  court  of  appeals  expressly  adjudicates  one  question 
which  .this  application  presents  —  the  right  to  be  heard  by 
counsel.  The  case  brought  up  for  review  the  proceedings 
of  a  court-martial,  before  which  tribunal  that  privilege  had 
been  denied.  The  judgment  of  the  military  tribunal  was 
reversed,  and  it  was  held  that  section  189  of  the  "  General 
Regulations,'*  which  forbade  the  appearance  of  counsel 
eo  nomine  was  unconstitutional  and  void,  because  section  5  of 
article  1  of  our  state  Constitution  provides  for  the  presence  of 
counsel  for  the  accused  " in  any  court  whatever"  It  needs 
no  argument  to  prove  that  any  proceeding  initiated  to  remove 
a  person  from  a  public  office  before  a  person  or  body  having 
jurisdiction  to  decide  upon  the  existence  of  "cause"  for 
removal  is  judicial  in  its  character,  and  the  tribunal  to  which 
it  is  presented  is  a  court  for  that  particular  purpose,  and  that, 
therefore,  the  constitutional  provision  is  applicable.  In  the 
face  of  that  constitutional  enactment,  and  of  the  decision  of 
the  court  of  last  resort,  the  order  of  the  mayor  to  the  police- 
man to  remove  counsel  from  the  room,  in  which  they  were 
lawfully  present  to  guard  their  client's  rights,  was,  at  least, 
singular  and  extraordinary. 

If  the  conduct  of  the  mayor,  in  the  removal  of  Mr. 
Nichols,  be  tested  by  the  well  established  course  of  procedure 
to  be  observed  in  cases  of  that  character,  it  is  very  clear  that 
it  cannot  be  upheld.  There  was  no  specific  statement  of 
charges ;  the  aid  of  counsel  was  denied ;  the  proofs  against 
the  accused  were  not  taken  in  his  presence,  nor  was  he 
informed  of  the  nature  thereof ;  no  opportunity  to  produce 
witnesses  was  afforded;  and,  in  short,  not  a  single  right 
secured  by  the  law,  except  to  appear  and  prove  his  innocence 
of  general  charges,  was  accorded.  It  is  possible  that  the 
mayor  acted  upon  what  he  supposed  was  personal  knowledge ; 
and,  if  he  had  any,  perhaps,  as  he  was  the  city's  official 
executive  head,  it  might  be  taken  by  him  as  evidence ;  but 
it  is  most  obvious  that  he  might  have  been  mistaken,  and  it 
was  the  clear  right  of  the  accused  to  an  explicit  statement  by 
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the  mayor  of  that  supposed  knowledge,  to  the  end  that,  if  he 
was  in  error,  previously  formed  opinions  might  be  corrected 
and  removed  by  proof. 

This  brings  us  to  the  consideration  of  the  last  question 
presented  —  Can  this  court  review  the  action  taken  ? 

As  to  the  right  to  issue  the  writ  to  the  mayor,  there  can  be 
no  doubt.  It  has  been  so  often  decided  that  it  is  no  longer 
an  open  question.  The  following  cases,  and  many  others  to 
be  found,  are  directly  in  point :  The  People  ex  rel.  Bancroft 
agt.  Weygant,  16  Hun,  546;  The  People  agt.  The  Board  of 
Police,  39  N.  Y.,  506 ;  The  People  ex  rel.  Folk  agt.  The 
Board  of  Police  and  Excise  of  the  City  of  Brooklyn,  69 
N.  Y.,  468  ;  The  People  ex  rel.  Clapp  agt.  Board  of  Police 
of  the  City  of  New  York,  72  N.  Y.,  415  ;  The  People  ex  rel. 
Munday  agt.  The  Board  of  Fire  Commissioners  of  the  City 
of  New  York,  72  N.  Y.,  445.  As  to  the  governor,  the 
question  is  not  free  from  difficulty,  for  there  are  cases,  and 
notably  that  of  Southerland  agt.  The  Governor  (29  Michigan, 
320),  which  hold  that  the  action  of  the  chief  executive  of  the 
state  cannot  be  reviewed  nor  questioned  by  the  courts.  The 
argument  against  the  power  of  the  courts  to  state  it  in  the 
language  of  the  attorney-general's  brief,  submitted  on  this 
motion,  is:  "The  powers  of  the  state  government  are,  by 
the  Constitution,  divided  into  three  co-ordinate  departments  — 
legislative,  judicial  and  executive  —  each  independent  of  the 
other,  except  in  so  far  as  subordinated  by  the  Constitution," 
and,  therefore,  the  conclusion  follows  that  the  one  cannot 
question  or  review  the  action  of  the  other.  Undoubtedly  this 
proposition  is,  in  a  general  sense,  sound,  and  yet  sometimes  it 
is  not  true.  The  courts  must,  when  their  power  is  invoked, 
declare  what  the  law  is,  and  enforce  and  protect  public  and 
private  rights  under  it.  They  have  not,  it  is  true,  the  power 
to  prescribe  and  define  executive  action  in  matters  of  public 
policy  or  political  expediency,  or  matters  vested  in  simple 
executive  discretion,  nor  to  dictate  to  the  legislature  the  course 
of  legislation,  but  they  can,  and  frequently  do  interfere  with 
VOL.  L VII  52 
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executive  action,  which,  contrary  to  the  law,  as  they  expound 
it,  wrongfully  interferes  with  the  persons  or  rights  of  indi- 
viduals, and  they  can  and  do  frequently  declare  legislation, 
though  it  has  been  enacted  in  the  manner  prescribed  by  the 
Constitution,  to  be  contrary  to  the  fundamental  law  and  void. 
It  is,  as  has  already  been  said,  the  constitutional  prerogative 
of  the  judicial  department  of  the  government  to  declare  what 
the  law  is,  whenever  a  question  under  it  is  properly  submitted, 
and  at  the  instance  of  the  public  or  of  private  parties  to 
enforce  all  its  remedies,  and  afford  all  its  protection.  In  a 
republican  form  of  government,  there  can  be  no  officer  or 
person  beyond  the  jurisdiction  of  the  courts,  for  there  is  none 
above  the  law.  Will  it  be  seriously  argued  that  if  the  gover- 
nor of  the  state  seizes  an  individual  and  detains  him,  that  the 
courts  have  no  power  to  inquire  into  the  detention,  and,  if 
illegal,  release  him  ?  If  the  governor,  contrary  to  law,  though 
professing  to  act  in  conformity  therewith,  by  virtue  of  his 
office,  takes  a  man's  property,  are  the  courts  impotent  to 
afford  relief  ?  If  the  governor  unlawfully  prevents  a  person 
from  discharging  the  duties  of  an  office  of  which  he  is  the 
rightful  incumbent,  are  the  doors  of  the  courts  barred  to  him 
when,  as  a  suitor  for  justice,  the  party  interfered  with  seeks 
relief?  And  when  the  governor  is  clothed  with  judicial 
functions  to  decide  a  question,  which  any  other  person  could 
as  well  have  been  authorized  to  determine  as  he,  is  his  action 
incapable  of  review,  while  that  of  any  other  officer  or  individual 
is  reviewable?  These  questions  can  have  but  one  answer, 
unless  the  chief  executive  is  above  and  beyond  the  law,  which 
no  one  will  contend.  The  jurisdiction  of  courts  cannot  be 
controlled  or  limited  by  the  official  position  of  any  one. 
When  they  issue  a  mandate,  commanding  an  act,  they  do  so 
not  because  the  person  commanded  is  their  legal  inferior, 
but  because  the  law  is  the  superior  of  all,  and  its  command- 
ments must  be  obeyed ;  and  when  they  restrain  action,  it  is 
because  the  law  restrains.  There  can  be  no  clashing  between 
the  executive  and  judicial  departments  of  government,  when 
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to  the  former  is  committed  all  discretionary,  governmental, 
political  and  executive  action,  and  to  the  latter  the  interpreta- 
tion of  law,  and  the  administration  of  justice  under  it. 
The  checks  and  balances  of  government  are  better  preserved 
by  conceding  to  each  department  thereof  its  appropriate 
sphere  of  action,  than  by  limiting  the  general  jurisdiction  of 
the  one  by  the  official  grade  of  the  individual  filling  another. 

These  general  principles  are  well  sustained  by  adjudged  cases. 

In  Commonwealth  agt.  Fowler  (10  Massachusetts,  290),  the 
appointment  of  Fowler  by  the  governor  to  the  office  of  pro- 
bate judge  of  Hairipden  county  was  questioned  by  quo  war- 
ranto.  In  answer  to  the  point  distinctly  made,  that  the  action 
of  the  executive  was  above  question,  the  court  (page  301) 
said :  "  The  other  objection  is,  that  an  information  of  the 
nature  before  us  in  this  case  does  not  lie  against  an  officer 
appointed  by  the  supreme  executive  authority  of  the  com- 
monwealth. And  it  is  said  Jhat,  as  the  executive  had  the 
exclusive  right  of  appointing,  so  it  must  have  exclusively 
the  right  to  determine  when  a  vacancy  in  office  exists,  the 
filling  of  which  appertains  to  that  branch  of  the  government, 
the  executive  being  a  branch  of  the  sovereignty  of  the  com- 
monwealth equally  independent  with  the  judiciary.  Our 
government  is  founded  on  principles  not  known  to  the 
laws  of  any  other  country.  The  sovereignty  of  the  common- 
wealth remains  in  the  people.  The  several  departments  of 
the  government  —  the  legislative,  the  executive  and  the  judi- 
cial —  are  the  agents  of  the  people  in  their  respective  spheres'. 
"When  the  legislature  enact  a  law  not  authorized  by  the  Con- 
stitution, it  is  the  part  and  the  duty  of  the  judiciary  to  declare 
it  void.  "When  the  executive,  in  an  act  or  appointment, 
overleaps  the  bounds  prescribed  to  it  by  the  Constitution  and 
the  laws,  it  is  alike  the  part  and  the  duty  of  the  judiciary  to 
pronounce  such  act  or  appointment  null  and  void." 

To  precisely  the  same  effect  are  the  following  cases,  each 
presenting  the  identical  question  decided  in  the  Massachusetts 
case :  Morton  agt.  The  Mayor  (New  York  Daily  Register  of 
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November  15,  1878) ;  Hogan  agt.  Carberry  (Cincinnati  Law 
Bulletin,  volume  4,  No.  7,  March,  1879)  (in  this  last  case  the 
governor  had  removed  an  officer  and  appointed  another ;  the 
court  held  this  action  void) ;  Page  agt.  Hardin  (8  B.  Mon- 
roe Law  and  Equity  Rep.,  648). 

The  famous  case  of  Marbury  agt.  Madison  (1  Cranch,  137) 
fully  sustains  the  positions  taken  in  this  opinion.  Chief  jus- 
tice MARSHALL  concedes  that,  "  by  the  Constitution  of  the 
United  States,  the  president  is  invested  with  certain  import- 
ant political  powers,  in  the  exercise  of  which  he  is  to  use  his 
own  discretion,  and  is  accountable  only  to  his  country  in  his 
political  character,  and  to  his  own  conscience."  Certain  offi- 
cers, too,  appointed  by  the  president,  the  learned  judge  declares, 
when  they  act  by  his  orders,  "  in  cases  in  which  the  executive 
possesses  a  constitutional  or  legal  discretion,"  are  beyond  the 
control  of  courts.  "  But,"  he  adds,  "  when  a  specific  duty  is 
assigned  by  law,  and  individualjights  depend  on  the  perform- 
ance of  that  duty,  it  seems  equally  clear  that  the  individual 
who  considers  himself  injured  has  a  right  to  resort  to  the 
laws  of  his  country  for  a  remedy."  And  again  the  learned 
judge  says :  "  What  is  there  in  the  exalted  station  of  the 
officer  which  shall  bar  a  citizen  from  asserting,  in  a  court  of 
justice,  his  legal  rights,  or  shall  forbid  a  court  to  listen  to  the 
claim,  or  to  issue  a  mandamus,  directing  the  performance  of 
a  duty,  not  depending  on  executive  discretion,  but  on  particu- 
lar acts  of  congress  and  the  general  principles  of  the  law  ? 
It  is  not  by  the  office  of  the  person  to  whom  the  writ  is 
directed,  but  the  nature  of  the  thing  to  be  done,  that  the 
propriety  or  impropriety  of  issuing  a  mandamus  is  to  be 
determined." 

In  State  of  Ohio  ex  rel.  Whiteman  and  others  agt.  Salmon 
P.  Chase,  Governor,  etc.  (5  Ohio  State  Reports,  528),  one 
question  involved  was  the  power  of  the  court  to  issue  a  man- 
damus to  the  governor.  Upon  that  question  the  court,  per 
BAETLET,  Ch.  J.,  said  :  "  Can  the  chief  executive  officer  of 
the  state  be  directed  or  controlled  in  his  official  action  by 
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proceedings  in  mandamus  ?  It  is  claimed,  on  the  part  of  the 
defense,  that  inasmuch  as  the  government  is  by  Constitution 
divided  into  the  three  separate  and  co-ordinate  departments  — 
the  legislative,  the  executive  and  the  judicial  —  and  inasmuch 
as  each  department  has  the  right  to  judge  of  the  Constitution 
and  laws  for  itself,  and  each  officer  is  responsible  for  an  abuse 
or  usurpation  in  the  mode  pointed  out  by  the  Constitution,  it 
necessarily  follows  that  each  department  must  be  supreme 
within  the  scope  of  its  powers,  and  neither  subject  to  the 
control  of  the  other  for  the  manner  in  which  it  performs, 
nor  its  failure  to  perform,  either  its  legal  or  constitutional 
duties.  This  argument  is  founded  on  theory  rather  than 
reality.  That  each  of  these  co-ordinate  departments  has 
duties  to  perform  in  which  it  is  not  subject  to  the  controlling 
or  directing  authority  of  either  of  the  others  must  be  con- 
ceded. But  this  independence  arises  not  from  the  grade  of 
the  officer  performing  the  duties,  but  the  nature  of  the 
authority  exercised.  Under  our  system  of  government,  no 
officer  is  placed  above  the  restraining  authority  of  the  law, 
which  is  truly  said  to  be  universal  in  its  behests,  '  all  paying 
it  homage,  the  least  as  feeling  its  care,  and  the  greatest  as  not 
exempt  from  its  powers ; '  and  it  is  .only  where  the  law  has 
authorized  it  that  the  restraining  power  of  one  of  these  co-or- 
dinate departments  can  be  brought  to  operate  as  a  check  upon 
one  of  the  others.  While  the  authority 

of  the  governer  is  supreme  in  the  exercise  of  his  political 
and  executive  functions,  which  depend  on  the  exercise  of  his 
own  judgment  or  discretion,  the  authority  of  the  judiciary  of 
the  state  is  supreme  in  the  determination  of  all  legal  questions 
involved  in  any  matter  judicially  brought  before  it.  Although 
the  state  cannot  be  sued,  there  is  nothing  in  the  nature  of  the 
office  of  governor,  which  prevents  the  prosecution  of  a  suit 
against  the  person  engaged  in  the  discharge  of  its  duties. 
This  is  fully  sustained  by  the  analogy  of  the  doctrine  of  the 
supreme  court  of  the  case  of  Marbury  agt.  Madison 
(1  Cranch,  170).  " 
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The  question  of  the  power  of  the  courts  to  interfere  with 
and  annul  the  action  of  the  chief  executive  of  the  state, 
when  such  action  affected  private  rights,  was,  by  our  own 
court  of  appeals,  settled  in  favor  of  its  existence  in  People, 
ex  rd.  Lawrence  agt.  Brady  (56  N~.  I7".,  183).  Lawrence 
had  been  arrested  by  order  of  the  governor  of  this  state  to 
be  extradited  to  the  state  of  Michigan,  on  the  requisition  of 
its  governor,  and  had  been  refused  a  discharge  on  habeas 
corpus  in  the  lower  courts.  The  court  of  appeals,  however, 
reversed  the  prior  decisions  and  discharged  the  prisoner, 
holding  that  the  evidence,  upon  which  the  governor  issued 
his  warrant  of  extradition,  was  insufficient. 

In  the  Matter  of  Briscoe  (51  How.,  422)  the  writer  of 
the  present  opinion  discussed  the  same  question  (pages 
328-29-30)  and  reached  the  same  conclusion.  That  opinion  is, 
however,  only  referred  to  for  the  purpose  of  showing  that  the 
views  herein  expressed  as  to  the  authority  of  the  courts  to 
interfere  with  executive  action  are  not  new  to  him,  but  have 
been  long  since  deliberately  adopted  and  formally  expressed. 
They  are  also  sustained  in  the  Matter  of  Manchester  (5  Cali- 
fornia, 237);  Hartman  agt.  Aveline  (supreme  court  of 
Indiana,  13  Western  Jur.,  208) ;  Wilcox  agt.  Nolze  (supreme 
court  of  Ohio,  13  Western  Jur.,  209). 

Upon  reason  and  principle,  then,  it  is  held  that  when  the 
governor  of  a  state  refuses  to  act  as  the  law  directs,  or  when 
he  acts  contrary  to  law  to  another's  injury,  or  when  he  makes 
an  error  or  mistake  in  the  discharge  of  a  judicial  duty,  which 
the  statute  might  have  authorized  another  to  perform,  in  any 
of  these  cases  the  party  aggrieved  may  seek  the  protection  of 
the  courts,  who,  in  listening  to  the  complaint  and  in  redress- 
ing the  grievance,  if  any  exists,  usurp  no  executive  functions, 
but  simply  assert  and  exercise  their  own. 

It  is  assumed  that  the  action  which  the  governor  of  this 
state  was  called  upon  to  take  when  the  mayor  transmitted  to 
him  the  certificate  of  removal  of  Nichols  was  judicial  in  its 
character.  It  is  true  he  is  an  executive  officer,  but  that  fact 
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does  not  make  every  duty  imposed  upon  him  one  of  an  exec- 
utive nature.  He  was  called  upon  to  judge  and  decide 
whether  the  reasons  which  the  mayor  gave  for  the  removal 
were  sufficient,  and  not  only  that,  but  he  was  bound  (see  letter 
of  Governor  Tilden  referred  to  above)  "  to  take  all  informa- 
tion necessary  to  enable  him  to  decide  whether  he  ought  to 
give  or  withhold  his  approval  of  an  act  of  removal  initiated 
by  the  mayor,  under  the  law  which  defines  their  respective 
powers  and  obligations  in  such  cases."  In  short,  he  was  to 
determine  for  himself  whether  there  was  "cause"  for  the 
removal ;  or,  to  use  the  language  of  judge  ALLEN,  in  People 
agt.  Fire  Commissioners  (72  N.  Y.,  449),  "  Some  dereliction 
or  general  neglect  of  duty,  or  incapacity  to  perform  the  duties 
or  some  delinquency  affecting  his  general  character  and  his 
fitness  for  the  office."  To  argue  that  the  investigations  of 
such  questions  and  their  determination  is  not  the  exercise  of 
judicial  power  would  be  a  frivolous  discussion. 

A  careful  examination  of  the  questions  which  this  applica- 
tion involves  has  led  to  the  conclusion  that  the  court  has  the 
power  to  review  the  action  of  both  the  mayor  and  the  gover- 
nor, and  that,  to  use  no  stronger  language,  the  facts  require 
its  exercise.  "Whilst,  however,  holding  that  the  action  of  the 
chief  executive  of  this  state  is,  in  a  case  like  the  present, 
reviewable  by  the  courts,  still  respect  for  the  high  office 
should  induce  judicial  tribunals  to  be  sparing  in  the  use  of 
their  reviewing  power,  when  process  is  asked  to  issue  to  or 
against  iiim  directly  ;  and  they  should  not,  therefore,  grant  a 
writ  of  certiorari  directed  to  him  unless  there  is  no  other 
remedy.  In  the  present  case  all  the  rights  of  Mr.  Nichols 
can  be  guarded  by  a  review  of  the  action  of  the  mayor.  If 
that  be  reversed  and  held  for  naught  the  approval  of  the 
governor  falls  with  it,  for  the  conclusion  of  both  the  mayor 
and  governor  must  stand  to  make  effectual  the  removal. 
Besides,  their  action  is  separate  and  not  joint.  Each  makes 
a  separate  and  independent  decision,  and,  in  my  judgment, 
each  should  be  separately  reviewed. 


416  NEW  YORK  PRACTICE  REPORTS. 

The  People  ex  rel.  Wheeler  agt.  Cooper. 

The  writ  asked  for  will  be  issued  to  the  mayor,  and  is 
refused  as  to  the  governor,  not  because  his  action  is  beyond 
review,  but  because  it  is  unnecessary,  and  also  because  one 
issuing  to  both  jointly  might  be  held  irregular. 


SUPKEME  COUKT. 

THE  PEOPLE   ex  rel.  DEWrrr   C.  WHEELER   agt.  EDWARD 
COOPER,  mayor,  &c. 

Charter  of  the  city  of  New  York  —  Power  of  mayor  to  remove  a  hold-over 
officer —  When  a  vacancy  exists  to  which  the  mayor  can  appoint  without 
confirmation —  WJiat  are  judicial  as  distinguished  from  executive  acts — 
Office  of  the  writ  of  prohibition  —  will  issue  to  restrain  a  threatened  usurpa- 
tion of  power  on  the  part  of  the  mayor  in  the  removal  of  a  hold-over  officer. 

The  charter  of  the  city  of  New  York  (Laws  of  1878,  chap.  335,  sec.  25)  pro- 
vides that  a  police  commissioner  "  shall  hold  his  office  for  the  term  of 
six  years  and  *  *  *  until  a  person  is  duly  appointed  in  his 
place.  The  terms  of  office  of  all  such  *  *  *  shall  com- 
mence on  the  first  day  of  May."  The  charter  further  provides  that  the 
mayor  shall,  within  ten  days  from  the  occuring  of  any  vacancy,  whether 
by  expiration  of  the  term  or  otherwise,  nominate  for  confirmation  to 
fill  such  vacancy,  which  nominee,  when  confirmed,  shall  hold  his  office 
for  the  unexpired  term  of  his  predecessor. 

By  amendment  (Laws  of  1874,  chap.  300,  sec.  3)  the  mayor  was  given 
the  power  of  appointment  without  confirmation  "  to  fill  any  vacancy 
*  *  *  which  *  *  *  occurs  from  death,  resignation 
or  other  cause  than  the  expiration  of  the  full  term  : " 

Held,  that  under  these  provisions,  when  the  term  of  office  of  a  police 
commissioner  has  expired,  there  exists,  de  jure,  a  vacancy;  that  the 
person  holding  over  is  an  officer  only  de  facto;  that  there  is  no  unexpired 
term  to  which  the  mayor  can  appoint. 

Semble  a  nomination  and  confirmation  would  be  for  a  full  term  of  six 
years  and  not  for  the  unexpired  term  of  six  years  dating  from  the  ter- 
mination of  the  previous  term.  [REP. 

Under  the  charter  which  provides  that  the  heads  of  departments,  police 
commissioners  and  others  "maybe  removed  by  the  mayor  for  cause, 
after  opportunity  to  be  heard  : " 

Held,  that  the  mayor,  in  making  removals,  acts  executively ;  but  in  giving 
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opportunity  to  be  heard  and  determining  the  existence  of  the  cause  he 
acts  judicially.  Such  judicial  action  is  subject  to  review  in  the  courts 
by  certiorari.  Prohibition  will  also  lie  if  he  shall  commence  proceedings 
to  determine  whether,  in  the  case  of  a  hold-over  officer,  there  was  cause 
for  removal.  Having,  in  such  a  case,  no  jurisdiction  to  try  the  question 
of  cause  and  having  in  another  parallel  case  overruled  the  objection  to 
his  jurisdiction,  the  presumption  that  he  will  not  assume  a  jurisdiction 
beyond  his  powers  does  not  apply,  and  the  courts  will,  by  prohibition, 
prevent  his  proceeding  on  the  charges  preferred.  The  rule  of  presump- 
tion fails  where  the  reason  of  it  has  no  application. 

Chambers,  New  York  County,  August,  1879. 

IN  1873  the  legislature  passed  an  act,  commonly  called  the 
charter  of  the  city  of  New  York,  which  provided,  among 
other  things,  as  follows  : 

"  §  25.  The  mayor  shall  nominate,  and  by  and  with  the 
consent  of  the  board  of  aldermen,  appoint  the  heads  of  depart- 
ments and  all  commissioners  *."  "  Every 
head  of  department  and  persons  in  this  section  named, 
*  shall  hold  his  office  for  the  term  of 
six  years,  and  in  each  case  until  a  person  is  duly  appointed  in 
his  place  *  and  any  such  nomination  or 
nominations  to  fill  any  vacancy  which  shall  hereafter  occur 
by  reason  of  the  expiration  of  the  term  of  office  of  any  officer 
or  from  any  other  cause  shall  be  made 
to  the  board  of  aldermen  within  ten  days  from  the  date  of 
any  such  vacancy  and  any  person  who  shall  be  appointed  to 
fill  any  such  vacancy  shall  hold  his  office  for  the  unexpired 
term  of  his  predecessor  *  *.  The  heads  of 
all  departments  and  all  other  persons 
whose  appointment  is  in  this  section  provided  for,  may  be 
removed  by  the  mayor  for  cause  and  after  opportunity  to  be 
heard  *. 

"  No  officer  so  removed  shall  be  again  appointed  to  the 
same  office  during  the  same  term  of  office." 

In  1874  the  legislature  passed  an  act  to  amend  the  charter 
of  1873,  and,  among  other  things,  provided  as  follows  : 

"  §  3.  The  mayor  of  said  city  shall  hereafter  appoint,  with- 
VOL.  LVII  53 
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out  confirmation  of  the  board  of  aldermen,  a  person  or  per- 
sons to  fill  any  vacancy  or  vacancies  which  now  exist  or  may 
hereafter  occur  from  death,  resignation  or  cause  other  than 
the  expiration  of  the  full  term,  in  any  office  to  which 
he  is  empowered  to  appoint  by  and 
with  the  consent  of  the  board  of  aldermen." 

Pursuant  to  the  foregoing  provisions  of  the  charter,  on  the 
31st  day  of  December,  1875,  the  relator  was  duly  appointed 
a  police  commissioner  of  the  city  of  New  York,  to  fill  a 
vacancy  caused  by  the  removal  of  George  W.  Matsell  whose 
term  of  office,  as  such  commissioner,  would  have  expired  May 
1,  1878.  The  relator  duly  qualified  and  entered  upon  the 
duties  of  police  commissioner,  and  his  term  of  office  expired 
May  1,  1878,  but  no  person  having  been  appointed  to  fill  the 
vacancy,  caused  by  the  expiration  of  the  relator's  term  of  office 
under  the  statute,  the  relator  has  ever  since  continued  to  dis- 
charge the  duties  of  such  office. 

In  May,  1878,  the  mayor  of  the  city  nominated  to  the  board 
of  aldermen,  Mr.  George  Jones  to  the  office  of  police  com- 
missioner to  fill  the  vacancy  caused  by  the  expiration  of  the 
term  of  office  of  the  relator,  which  nomination  was  rejected 
by  the  said  board,  because  the  nominee  would  not  accept  the 
said  office.  The  respondent  entered  upon  the  office  of  mayor 
of  the  city  of  New  York  on  the  1st  day  of  January,  1879, 
but  since  said  accession  to  office  has  made  no  nomination  to 
fill  the  vacancy  existing  in  the  police  board  caused  by  the 
expiration,  as  aforesaid,  of  the  term  of  office  of  the  relator. 

On  31st  day  of  July,  1879,  the  mayor  caused  to  be  served 
upon  Mr.  "Wheeler  the  following  notice  containing  charges  or 
•causes  for  his  removal : 

THE  MAYOE'S  CHARGES. 

DE  WITT  C.  WHEELER,  Esq., police  commissioner  of  the  city  of 
New  York: 

SIR.  —  You  are  hereby  notified  that  you  will  have  an  oppor- 
tunity to  be  heard  before  me,  at  the  mayor's  office  in  the  city 
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hall,  on  the  4th  day  of  August,  A.  D.  1879,  at  1  o'clock,  p.  M., 
concerning  the  following  charges  or  causes  of  removal  from 
office: 

First.  That  you,  at  one  or  more  times,  during  the  period 
between  the  7th  day  of  June,  1876,  and  the  2d  day  of  April, 
1878,  converted  to  your  own  use,  or  took,  or  withheld,  or 
appropriated,  or  made  use  of  certain  sums  of  money,  not  your 
own,  which  came  into  your  possession  or  under  your  care,  by 
virtue  of  your  office  as  police  commissioner,  or  as  treasurer  of 
the  board  of  police  of  the  city  of  New  York,  or  that  you  took 
the  same  from  an  officer  or  employe  of  the  department  of 
police,  whose  duty  it  was  to  pay  over  the  same,  under  your 
supervision,  to  certain  persons  thereto  entitled. 

Second.  That  you,  being  a  commissioner  of  police,  having 
received  during  the  period  between  June  5,  1876,  and  April 
2,  1878,  money  as  the  proceeds  of  sales  of  cloth  and  articles 
of  equipment  to  members  of  the  police  force,  did  not 
promptly  pay  the  same  to  the  persons  furnishing  such  cloth 
and  other  articles ;  and  also  that  you  retained  a  portion  of 
the  money  so  due  until  on  and  after  the  29th  day  of  July, 
1879. 

Third.  That  by  reason  of  your  delay  in  paying  part  of 
certain  funds  in  your  hands  (or  which  had  been  placed  in  your 
hands)  to  certain  persons  to  whom  the  sum  was  due,  interest 
was  charged  and  collected  upon  sums  so  due  and  the  funds 
committed  to  you  by  reason  of  your  being  a  commissioner  of 
police  and  the  treasurer  of  the  board  of  police,  were  diminished 
and  depleted  by  such  payments  of  interest  at  several  times 
during  the  period  between  July,  1876,  and  July,  1878. 

Fourth.  That  certain  cloths  purchased  at  the  central  office 
of  the  police  department  by  members  of  the  police  force, 
under  the  regulations  of  said  department,  were  sold  to  such 
members  of  the  police  force  at  advances  upon,  or  with  the 
addition  of  commissions  or  allowances  to,  the  prices  charged 
by  the  person  or  persons  furnishing  such  cloths ;  and  that 
such  advances  or  commissions  were  received  by  you,  an  officer 
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of  the  city  government,  to  wit :  A  commissioner  of  police 
and  treasurer  of  the  board  of  police,  and  that  you  did  not 
account  for  such  advances  or  commissions,  but  withheld  and 
retained  the  same. 

Fifth.  That  you,  at  various  times,  between  the  5th  day  of 
June,  1876,  and  this  31st  day  of  July,  1879,  did  pay  yourself 
and  take  or  receive  from  the  funds  of  the  city  of  New  York, 
intrusted  to  the  police  department,  a  salary  as  police  commis- 
sioner of  the  city  of  New  York  when  you  were  not  entitled 
to  receive  the  same,  in  that,  at  various  times  during  the  above 
mentioned  period,  you  had  received  certain  fees,  perquisites, 
•commissions,  per  centages  or  other  moneys  which  should  have 
been  paid  into  the  treasury  of  the  city,  and  had  not  first  made, 
under  oath,  a  detailed  return  to  the  comptroller  showing  the 
amount  of  all  such  fees,  commissions,  per  centages  or  per- 
quisites received  by  you  and  did  not  otherwise  comply  with 
the  requirements  of  the  statute  in  such  case  made  and  pro- 
vided before  you  became  entitled  to  receive  such  salary.  . 

Copies  of  the  report  and  documents  submitted  to  me  by 
"William  Pitt  Shearman,  commissioner  of  accounts,  are  here- 
with transmitted. 

EDWAKD  COOPEK, 

July  31,  1879.  Mayor. 

In  March,  1879,  the  mayor  held  in  the  case  of  Erhardt  that 
although  the  term  of  oflice  of  a  police  commissioner  had 
expired,  that  he  had  the  authority,  under  the  provisions  of 
the  charter,  to  remove  him  from  office  for  cause. 

The  relator  in  this  case  claiming  that  his  term  of  office 
having  expired  the  respondent  had  no  authority  to  remove 
from  office  applied  for  an  alternative  writ  of  prohibition 
which  was  granted  and  the  question  now  to  be  determined  is 
whether  this  writ  shall  or  shall  not  be  made  permanent. 

Elisha  Root  and  George  Bliss,  of  counsel  for  relator. 
William  C.  Whitney,  of  counsel  for  respondent. 
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VAN  BRUNT,  J. —  In  considering  the  questions  arising  upon 
this  motion,  I  shall  follow  the  order  marked  out  by  the  coun- 
sel in  their  arguments.  These  questions  are :  First.  Do  the 
charges  preferred  by  the  respondent  against  the  relator  form, 
if  true,  a  sufficient  cause  for  the  removal  by  the  respondent 
of  the  relator  from  office  ?  Second.  Is  the  relator  subject  to 
removal  by  the  respondent,  his  term  of  office  having  expired, 
and  a  vacancy  existing  in  said  office  by  reason  of  such  expira- 
tion of  term,  which  can  only  be  filled  by  the  respondent,  by 
and  with  the  consent  of  the  board  of  aldermen  ?  Third.  If 
the  respondent  had  no  power  to  remove  the  relator,  will  a 
writ  of  prohibition  lie  to  prevent  the  respondent  from  attempt- 
ing such  removal  ? 

It  does  not  seem  at  all  necessary  to  discuss  the  first  point  at 
length.  It  is  true  that  the  charges  preferred  by  the  mayor 
against  Mr.  Wheeler  are  not  drawn  with  that  technical  accu- 
racy which  we  have  a  right  to  expect  in  an  indictment  or 
pleading.  The  drawer  of  the  charges  does  not  seem  to  have 
known  exactly  how  the  alleged  offenses  ought  to  be  stated ; 
but  they  sufficiently  show  what  is  the  dereliction  of  duty  com- 
plained of.  It  may  be  very  true  that  the  acts  charged  did  not 
come  immediately  within  the  sphere  of  the  duties  of  Mr. 
Wheeler  as  police  commissioner ;  but  the  fact  that  he  occupied 
the  position  of  police  commissioner,  enabled  him  to  perpetrate 
the  wrongs  alleged  against  him,  and  he  could  have  had  no 
possible  connection  therewith  if  he  had  not  filled  that  office. 
If  an  incumbent  of  an  office  uses  the  office  as  a  means  of 
doing  wrong,  this  fact  forms  certainly  a  good  cause  for  action 
by  the  proper  authorities.  In  the  cases  cited  by  the  learned 
counsel  for  the  relator,  no  other  or  different  rule  is  laid  down, 
it  being  simply  held  in  those  cases  that  an  official  cannot  be 
removed  from  an  office  because  of  previous  derelictions  of 
duty  in  another  office.  The  charges,  therefore,  if  true  (and 
for  the  purposes  of  this  motion  they  must  be  assumed  to  be 
true),  seem  to  me  to  be  sufficent  to  justify  the  action  of  the 
mayor. 
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This  brings  me  to  the  second  point  involved,  which  is  as 
follows :  "  Is  the  relator  subject  to  removal  by  the  respondent, 
his  term  of  office  having  expired,  and  a  vacancy  existing  in 
said  office  by  reason  of  such  expiration  of  term,  which  can 
only  be  filled  by  the  respondent,  by  and  with  the  consent  of 
the  board  of  aldermen?"  The  solution  of  this  question 
depends  entirely  upon  the  construction  which  is  given  to  the 
twenty-fifth  section  of  the  charter. 

A  very  brief  examination  of  the  wording  of  this  section, 
chaotic  as  it  is  in  its  construction,  taken  in  connection  with 
the  composition  of  the  police  board,  seems  to  leave  but  little 
doubt  as  to  what  the  intention  of  the  legislature  was. 

The  board  of  police  was  to  consist  of  four  members,  and 
the  legislature  seems  to  have  been  studiously  anxious  to  avoid 
the  possibility  of  the  happening  of  any  contingency  by  which 
the  number  of  persons  authorized  to  act  as  police  commis- 
sioners should  be  reduced.  It  was  the  intention  that  the  board 
should  be  evenly  balanced,  and  that  the  affirmative  vote  of 
three-fourths  of  the  board  should  be  required  before  action 
could  be  taken  by  it. 

This  solicitude  is  plainly  marked  by  the  act  of  1873,  which 
provides  that  in  each  case  the  person  whose  term  of  office  has 
expired  shall  hold  his  office  after  the  expiration  of  his 
tenn  until  a  person  is  duly  appointed  in  his  place  (a 
provision  entirely  unnecessary,  as,  under  the  Revised  Statutes, 
he  could  have  held  over),  and  is  emphasized  by  the  act  of 
1874,  which  provides  that  the  mayor  shall  hereafter  "  appoint, 
without  confirmation  of  the  board  of  aldermen,  a  person  or 
persons  to  fill  any  vacancy  or  vacancies  which  now  exist  or 
may  hereafter  occur,  from  death,  resignation  or  cause,  other 
than  the  expiration  of  the  full  term  in  any  office  to  which  he 
is  empowered  to  appoint  by  and  with  the  consent  of  the  board 
of  aldermen."  By  the  charter  of  1873  the  mayor  only  had 
power  to  fill  a  vacancy,  arising  from  any  cause,  by  and  with 
the  consent  of  the  board  of  aldermen.  By  the  act  of  1874 
the  mayor,  without  the  consent  of  the  board  of  aldermen, 
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may  fill  a  vacancy  arising  from  any  cause  other  than  the  expi- 
ration of  the  full  term.  In  the  case  of  a  vacancy  arising 
from  any  cause  other  than  the  expiration  of  the  full  term 
the  statute  gives  the  mayor  the  power  to  fill  for  the  residue  of 
the  term  ;  but  where  a  vacancy  arises  by  the  expiration  of  a 
full  term  the  mayor  has  no  power  to  appoint,  and  he  was  not 
given  that  power  because  the  statute  had  designated  who  was 
to  hold  the  office  until  a  person  to  fill  the  office  should  be 
nominated  by  the  mayor  and  confirmed  by  the  board  of  alder- 
men, and  this  provision  having  been  made  there  was  no  danger 
of  there  being  in  existence  a  person  authorized  to  act, 
although  a  vacancy  existed  by  the  expiration  of  term  of 
office. 

The  legislature  having  been  so  careful  to  provide  for  the 
equilibrium  of  the  board  never  could  have  intended  to  have 
put  it  in  the  power  of  the  mayor  and  the  governor  to  destroy 
that  which,  with  so  much  care,  had  been  created  by  it.  A 
very  brief  examination  of  one  or  two  points  in  the  statute 
seems  to  place  -this  interpretation  beyond  question.  In  direct- 
ing the  manner  in  which  vacancies  shall  be  filled  the  charter 
provides  that  any  nomination  to  fill  any  vacancy  which  shall 
hereafter  occur  by  reason  of  the  expiration  of  the  term  of 
office  of  any  officer  shall  be  made,  &c. ;  thus  treating  every 
office  as  vacant  after  the  expiration  of  a  full  term  of  office, 
although  the  person  whose  term  of  office  has  expired  may  still 
be  performing  the  duties  of  the  office. 

The  provisions  of  the  charter  in  respect  to  removals  must 
be  read  so  as  to  give  the  mayor  power  to  remove  from  office 
for  cause,  for  the  purpose  of  creating  a  vacancy  which  may 
be  filled  by  a  person  proper  to  perform  the  duties.  Under 
the  charter  of  1873,  as  the  mayor  had  no  authority  to  fill  any 
vacancy  without  the  consent  of  the  board  of  aldermen,  there 
was  no  necessity  of  giving  any  power  to  the  mayor  to  remove 
an  officer  whose  term  of  office  had  expired,  as  the  filling  of 
the  vacancy  existing  by  the  expiration  of  the  term  itself 
effected  the  removal  of  the  incumbent,  and  no  interpretation 
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of  the  act  of  1874  can  extend  the  power  of  removal  as  given 
by  the  charter  of  1873.  Furthermore,  we  have  already  seen 
that  the  legislature  has  endeavored  to  guard  in  every  way 
against  the  possibility  of  the  even  balance  of  the  board  being 
destroyed  for  a  moment ;  yet,  if  the  mayor  may  remove  an 
officer  who  is  holding  over  after  expiration  of  term,  such  bal- 
ance must  be  destroyed,  temporarily,  at  least,  because  the 
mayor  has  no  power  to  appoint  without  the  consent  of  the 
board  of  aldermen,  except  for  an  unexpired  term,  and  conse- 
quently, the  office,  if  the  mayor  has  power  of  removal,  must 
remain  vacant  until  a  nomination  by  the  mayor  is  confirmed 
by  the  board  of  aldermen,  which  nomination  and  confirma- 
tion, without  any  act  of  removal,  would  of  itself  have  ousted 
the  incumbent. 

Numerous  cases  have  been  cited  by  the  learned  counsel  to 
the  corporation  to  show  that  an  office  is  not  vacant,  although 
the  term  of  office  of  the  incumbent  has  expired,  if  the  incum- 
bent continues  to  discharge  the  duties  of  the  office  under  the 
provisions  of  law.  These  authorities,  however,  do  not  affect 
the  construction  of  a  statute  which  expressly  treats  in  such  a 
case  the  office  as  vacant.  The  last  clause  of  section  25  seems  to 
be  conclusive.  It  provides  that  no  officer  so  removed  shall  be 
again  appointed  to  the  same  office  during  the  same  term  of 
office.  Such  a  provision  can  have  no  possible  application  to 
the  case  of  a  party  whose  term  of  office  has  expired.  Mr. 
Wheeler,  if  removed,  would  be  immediately  eligible  to  reap- 
pointment.  The  last  clause  quoted  imposes  a  penalty  upon 
parties  against  whom  the  mayor  can  legally  act,  which  penalty 
cannot  possibly  apply  to  a  hold-over  officer.  This  fact  seems 
to  clearly  demonstrate  that  the  legislature  intended  to  give  the 
mayor  power  to  create  a  vacancy  by  removal  of  an  incumbent, 
where  proper  grounds  existed  for  the  purpose  of,  at  once, 
without  delay,  putting  a  suitable  person  in  the  office,  no  con- 
firmation by  the  board  of  aldermen  being  required  in  such 
case.  But  where  a  vacancy  existed  by  the  expiration  of  term, 
the  legislature  did  not  intend  that  the  legislative  branch  of 
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the  city  government  should  be  deprived  of  the  right  to  dis- 
approve of  the  nominees  of  the  mayor. 

It  has  been  urged  that  in  case  the  board  of  aldermen  would 
not  confirm  the  nominees  of  the  mayor,  then  the  mayor  would 
be  entirely  powerless  to  relieve  the  city  from  the  dereliction 
of  duty  of  a  hold-over  officer.  The  answer  to  this  suggestion 
seems  to  be  that  the  law  supposes  that  when  the  mayor  makes 
a  suitable  nomination  the  board  of  aldermen  will  confirm,  and 
that  if  one  nomination  is  rejected  others  will  be  sent  in  for 
action.  This  intention  is  clearly  expressed  by  the  provisions 
requiring  the  mayor  to  nominate  to  the  board  of  aldermen  in 
case  of  expiration  of  term  within  ten  days  after  such  expira- 
tion. The  making  a  nomination  within  the  ten  days,  and 
after  its  rejection  making  no  other,  may  fulfill  the  letter  of 
the  law,  but  does  not  comply  with  its  spirit. 

It  seems  to  have  been  the  intention  that  the  mayor  should 
endeavor  to  fill  the  office  after  an  expiration  of  term  within 
a  reasonable  time,  and  the  making  of  one  nomination  without 
following  it  by  a  single  other  nomination,  does  not  seem  to  be 
a  very  hearty  endeavor  to  comply  with  the  evident  spirit  of 
the  statute.  It  is  urged  by  the  learned  counsel  to  the  corpora- 
tion that  it  has  been  repeatedly  held  that  officers  de  facto,  if 
not  such  dejure,  are  liable  to  the  penalties  imposed  by  statute 
for  malfeasance  in  office  and  consequently  Mr.  Wheeler  is 
liable  to  the  penalties  imposed  by  section  25  of  the  charter, 
as  he  exercises  the  duties  of  the  office  and  enjoys  its  emolu- 
ments. It  is  undoubtedly  true  that  Mr.  "Wheeler  is  liable  to 
all  the  penalties  imposed  by  statute  upon  delinquent  officers, 
and  he  could  be  indicted  and  convicted  if  a  proper  case  existed ; 
but  this  fact  does  not  make  him  liable  to  a  peculiar  method 
of  procedure  applicable  only  to  a  person  whose  term  of  office 
has  not  expired,  and  which  procedure  is  for  the  purpose  of 
creating  a  vacancy  where  one  does  not  exist.  I  am  clearly  of 
the  opinion,  therefore,  that  the  legislature  never  intended  to 
give  the  mayor  the  power  to  remove  a  hold-over  officer: 
Firstly,  because  as  the  removal  of  an  officer  was  authorized  to 
VOL.  LVII  54 
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cause  a  vacancy,  and,  when  a  vacancy  already  existed  there 
was  no  reason  for  the  conferring  of  the  power.  Secondly, 
because,  if  a  hold-over  officer  is  removed  there  is  no  method 
by  which  the  office  can  be  lilled  which,  if  pursued,  would  not 
of  itself  have  operated  as  a  removal  of  such  hold-over  officer. 
Thirdly,  because,  the  legislature  has  imposed  a  penalty  upon 
an  officer  removed,  which  cannot,  under  any  circumstances, 
apply  to  a  hold-over  officer. 

The  remaining  proposition  is  as  follows  :  If  the  mayor  has 
no  power  to  remove  Mr.  Wheeler,  will  a  writ  of  prohibition 
He  to  prevent  him  from  attempting  such  removal  ?  In  the 
case  of  Quimbo  Appo  agt.  The  People  (20  N.  Y.,  531), 
judge  SELDEN  defines  the  nature  and  office  of  the  writ  as 
follows :  "  The  office  of  this  writ  is  to  restrain  subordinate 
courts  and  inferior  judicial  tribunals  of  every  kind  from 
exceeding  their  jurisdiction.  It  is  an  ancient  and  valuable 
writ  and  one  the  use  of.  which  in  all  proper  cases  should  be 
upheld  and  encouraged,  as  it  is  important  to  the  due  and 
regular  administration  of  justice  that  each  tribunal  should 
confine  itself  to  the  exercise  of  those  powers  with  which, 
under  the  Constitution  and  laws  of  this  state,  it  has  been 
intrusted  *.  It  is  true  that  the  most 

frequent  occasions  for  the  use  of  the  writ  are  where  a  subor- 
dinate tribunal  assumes  to  entertain  some  cause  or  proceeding 
over  which  it  has  no  control.  But  the  necessity  for  the  writ 
is  the  same  where,  in  a  matter  of  which  such  tribunal  has 
jurisdiction,  it  goes  beyond  its  legitimate  powers ;  and  the 
authorities  show  that  the  writ  is  equally  applicable  to  such  a 
case.  Mr.  Jacob,  in  treating  of  this  writ,  after  saying  that  it 
may  issue  to  inferior  courts  of  every  description,  whether 
ecclesiastical,  temporal,  military  or  maritime,  whenever,  they 
attempt  to  take  cognizance  of  causes  over  which  they  have 
no  jurisdiction,  adds  :  "  Or  if,  in  handling  of  matters  clearly 
within  their  cognizance,  they  transgress  the  grounds  pre- 
scribed to  them  by  the  laws  of  England,  as  where  they  require 
two  witnesses  to  prove  the  payment  of  a  legacy  "  (Jac.  Law 
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Die.,  title  Prohibition).  After  quoting  from  authorities,  he 
continues  :  "  This  shows  that  the  writ  was  never  governed 
by  any  narrow  technical  rules,  but  was  resorted  to  as  a  con- 
venient mode  of  exercising  a  wholesome  control  over  inferior 
tribunals.  The  scope  of  this  remedy  ought  not,  I  think,  to 
be  abridged,  as  it  is  far  better  to  prevent  the  exercise  of  an 
unauthorized  power  than  to  be  driven  to  the  necessity  of  cor- 
recting the  error  after  it  is  committed."  The  language  of  this 
opinion  clearly  indicates  that  the  mere  existence  of  some 
other  remedy  does  not  deprive  the  relator  from  preventing 
the  exercise  of  an  unauthorized  power  by  an  inferior  tribunal ; 
and  this  was  one  of  the  questions  directly  raised  in  the  case 
cited.  To  the  same  effect  is  the  case  of  Sweet  agt.  Hulbert 
(51  Barb.,  312). 

In  England  it  would  seem  that  the  writ  is  no  longer  looked 
upon  as  discretionary,  but  that  it  is  a  writ  of  right,  in  a  case 
where  the  proper  facts  for  its  issuance  are  presented. 

In  the  case  of  the  Mayor  of  London  agt.  Cox  (2  L.  It.  H. 
L.  Cases,  239),  it  is  said :  "  The  writ  of  prohibition  at  the  suit 
of  a  party  is  not,  as  it  was  thought  to  be  by  some  eminent 
judges  at  the  close  of  the  seventeenth  century,  in  the  discre- 
tion of  the  court."  And  at  page  278,  the  law  upon  this 
question  of  discretion  is  thus  stated  in  the  judgment  of  the 
court  of  queen's  bench  in  Bender  agt.  Vealy  (12  A.  D.  &E., 
263),  "  that  if  called  upon  we  are  bound  to  issue  our  writ  of 
prohibition  as  soon  as  we  are  duly  informed  that  any  court  of 
inferior  jurisdiction  has  committed  such  a  fault  as  to  found 
our  authority  to  prohibit,  though  there  may  be  a  propability 
of  correcting  it  by  appeal." 

But  if  such  were  not  the  rule,  the  reversal  of  a  removal 
of  Mr.  Wheeler  upon  the  ground  of  a  want  of  jurisdiction 
would  not  restore  him  to  the  same  position  he  occupied 
before  removal.  The  court  of  appeals  in  such  a  case  would 
pass  simply  upon  the  question  of  jurisdiction,  leaving  the 
merits  of  the  case  untouched,  and  the  relator  would  have 
to  bear  the  stigma  of  a  conviction  by  an  officer  entirely 
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without  authority  to  take  cognizance  of  his  alleged  delin- 
quency, and  which  conviction  there  would  be  no  possible 
method  of  review.  It  was  further  urged  upon  the  argu- 
ment of  this  motion  that  the  writ  should  not  issue  because 
no  plea  to  the  jurisdiction  has  been  overruled,  and  it  is  not  to 
be  presumed  that  the  mayor  will  assume  jurisdiction  when 
that  plea  is  taken.  This  objection  probably  applies  only  to 
cases  where  the  inferior  tribunal  has,  upon  the  face  of  the 
record  before  it,  jurisdiction  of  the  case. 

And  the  questions  which  it  has  not  jurisdiction  to  try 
arises  in  the  course  of  the  proceedings  (De  Hdbel,  Queen  of 
Portugal,  17  J3.,  171 ;  Mayor  of  London  agt.  Cox,  supra). 

But  even  if  this  were  not  so,  the  reason  of  the  rule  would 
be  that  it  is  not  to  be  presumed  that  the  inferior  tribunal  will 
overrule  the  objection  to  its  jurisdiction  when  it  is  taken. 
This  would  undoubtedly  be  ordinarily  true,  but  in  the  case  at 
bar  the  mayor  has  overruled  the  very  objection  in  a  case 
entirely  parallel  and  the  preferring  of  the  charges  in  this  case 
indicated  his  belief  that  such  previous  ruling  was  correct.  In 
such  case,  as  the  reason  of  the  rule  certainly  fails,  the  rule 
itself  has  no  application. 

In  the  discussion  of  the  remaining  branch  of  this  proposi- 
tion we  are  met  with  much  greater  difficulties  than  have  been 
encountered  in  consideration  of  the  other  questions  involved 
in  this  case.  A  large  number  of  authorities  have  been  cited 
showing  that  under  certain  circumstances  a  writ  of  prohi- 
bition will  issue,  but  no  case  can  be  found  where  the  powers 
to  issue  such  a  writ  has  been  denied,  where  the  officer  to 
whom  it  was  directed  has  been  held  to  act  judicially.  The 
uncertainty  which  surrounds  the  solution  of  the  proposition 
under  consideration  depends  largely  upon  the  standpoint  from 
which  it  is  to  be  discussed.  If  we  are  to  assume  that  the 
province -of  a  writ  of  prohibition  is  to  be  restricted  to  the 
limited  office  which  it  served  when  first  introduced,  one 
might  perhaps  come  to  a  different  conclusion  from  that  to 
which  I  have  arrived,  but  when  we  consider  how  the  province 
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of  a  kindred  writ  —  that  of  certiorari  —  has  been  enlarged ; 
when  we  remember  that  the  office  of  the  writ  of  prohibition 
was  to  prevent  the  making  of  a  record  because  of  want  of 
jurisdiction  and  the  office  of  the  writ  of  certiorari  to  bring 
up  the  record,  as  made,  for  review,  there  seems  to  be  no 
reason  for  supposing  that  where,  upon  a  writ  of  certiorari, 
a  proceeding  would  be  reversed  for  want  of  jurisdiction,  a 
writ  of  prohibition  will  not  lie  to  prevent  the  usurpation  of 
that  jurisdiction.  The  writ  of  certiorari  is  a  writ  very  com- 
mon in  our  courts,  and  the  adjudications  are  consequently 
quite  numerous,  giving  us  quite  well  defined  ideas  of  the 
cases  in  which  it  can  issue,  and  the  office  which  it  performs, 
when  issued.  The  writ  of  prohibition  is  comparatively  rare, 
and  it  is  greatly  to  the  credit  of  our  inferior  tribunals  that  it 
is  rare,  as  this  fact  indicates  that  our  inferior  tribunals  have 
been  careful  not  to  usurp  doubtful  jurisdiction.  Much  has 
been  said  about  the  statute  of  this  state  respecting  writs  of 
prohibition. 

2d  Eevised  Statutes,  587,  section  61.  —  A  writ  of  prohibi- 
tion shall  only  be  issued  out  of  the  supreme  court,  and  here- 
after such  writs  shall  be  applied  for  upon  affidavits,  by  motion, 
.in  the  same  manner  as  writs  of  mandamus.  And  if  the  cause 
shown  shall  appear  to  the  court  to  be  sufficient,  a  writ  shall 
be  thereupon  issued,  which  shall  command  the  court,  and 
party  to  whom  it  shall  be  directed,  to  desist  and  refrain 
from  any  further  proceedings  in  the  suit  or  matter  specified 
therein  until  the  next  term  of  the  said  supreme  court  and 
the  further  order  of  such  court  thereon  *  *. 

§  62.  Such  writ  shall  be  served  upon  the  court,  and  party 
to  whom  it  shall  be  directed,  in  the  same  manner  as  a  writ  of 
mandamus;  and  a  return  shall,  in  like  manner,  be  made 
thereto  by  such  court,  which  may  be  enforced  by  attachment 
as  hereinbefore  provided. 

It  has  been  strongly  urged  that  this  language  of  the  statute 
is  entirely  inconsistent  with  the  idea  of  a  writ  of  prohibition 
issuing  otherwise  than  to  a  court  and  party.  It  is  to  be 
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observed  that  the  statute  nowhere  defines  what  a  writ  of  pro- 
hibition is.  It  nowhere  prescribes  what  facts  must  be  before 
the  court  to  authorize  its  issuance.  It  contains  not  a  single 
restrictive  word,  except  that  the  writ  shall  only  be  issued  out 
of  the  supreme  court,  and  then  proceeds  to  regulate  the  prac- 
tice. The  statute  says  that  "a  writ  shall  thereupon  issue, 
which  shall  command  the  court  and  party  to  whom  it  shall  be 
directed  to  desist,"  &c.  And  again,  "such  writs  shall  be 
served  upon  the  court  and  party,"  &c.  If  the  strict  wording 
of  a  statute  as  to  the  practice  is  to  control  the  nature  of  the 
writ,  then,  unless  there  is  a  court  and  party  both,  the  writ 
cannot  issue.  It  does  not  seem  to  me  that  such  a  position  can 
be  for  a  moment  upheld.  Suppose  an  inferior  court,  upon 
its  own  motion,  initiates  proceedings  for  contempt  against  a 
person  in  a  case  in  which  it  had  no  jurisdiction,  could  not  the 
party  proceeded  against  sue  out  a  writ  of  prohibition? 
Would  not  such  a  writ  subserve  the  very  purpose  for  which 
this  writ  was  framed  ?  And  yet  there  would  be  no  party  to 
which  the  writ  could  be  directed  or  upon  whom  it  could  be 
served.  It  could  only  be  directed  to  the  court  and  served 
upon  the  court  (Sweet  agt.  Hulbert,  51  Barb.,  312). 

The  office  of  the  writ  of  prohibition,  therefore,  it  seems  to 
me,  cannot  be  restricted  by  resorting  to  a  statute  simply  regu- 
lating the  practice  upon  its  issuance,  which  statute  nowhere 
pretends  to  or  intends  to  define  the  cases  in  which  it  may  be 
resorted  to.  A  large  number  of  authorities  have  been  cited 
to  show  that  a  writ  of  prohibition  can  only  issue  to  a  court 
commonly  known  as  such,  but  upon  examination  it  will  be 
found  that  in  not  one  of  these  was  it  necessary  to  decide  any 
such  proposition. 

The  case  of  The  People  agt.  Supervisors  of  Queens  (1 
Hill,  198),  simply  decides  that  a  writ  of  prohibition  will  not 
lie  to  a  ministerial  officer  to  stay  the  execution  of  process 
(Ex  parte  Brandlacht,  2  Hill,  367).  "  Prohibition  will  not 
lie  to  an  inferior  court  to  restrain  the  issuing  of  an  execu- 
tion. This  is  a  ministerial  and  not  a  judicial  act." 
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In  the  Matter  of  Neslin  agt.  Dowling  (46  How.  Pr.,  7), 
all  that  was  decided  in  that  case  was  that  "  neither  the  board 
of  police  justices  nor  its  members  could  be  restrained  by  a 
writ  of  prohibition  from  the  performance  of  duties  imposed 
by  law. 

Suck,  Mayor,  agt.  Hardwicke  (23  Grattan,  51),  a  writ  of 
prohibition  in  that  case  was  refused,  "  because  the  mayor  of  a 
city  in  investigating  the  acts  of  a  city  officer,  and  suspending 
or  removing  him  for  misconduct,  in  office,  does  not  sit  as  a 
judicial  tribunal,  but  simply  as  an  executive  officer,  admin- 
istering the  government  of  the  city  in  respect  of  which  there 
is  no  remedy  by  prohibition  this  being  a  remedy  which  applies 
exclusively  to  courts." 

I  shall  endeavor  to  show  hereafter,  under  the  decisions  of 
the  courts  of  this  state,  that  the  mayor,  in  removing  heads  of 
departments,  does  act  judicially  and  not  act  as  an  executive 
officer. 

The  case  of  State  agt.  Gay  (33  Wis.,  93) ;  Cody  agt.  Leonard 
(45  Ga.,  85) ;  Greir  agt.  Taylor  (4  McCord.,  206) ;  Clayton 
agt.  Heidelberg  (17  Miss.,  623) ;  State  agt.  Clark,  Co.  Court 
(41  Mo.,  44),  were  all  decided  upon  the  ground  that  a  writ 
would  not  lie  against  an  executive  or  ministerial  officer. 

In  the  case  of  the  People  agt.  Stout  (11  Abb.,  17),  the  court 
held  that  as  the  mayor  and  board  of  aldermen  had  the  discre- 
tionary power  of  removal  the  courts  would  not  interfere,  but 
the  court,  in  that  case,  more  than  intimated  that  the  exercise 
of  the  power  of  removal  was  so  far  the  subject  of  judicial 
review  that  the  court  should  see  that  a  cause  was  assigned. 
Upon  the  principal  point  decided,  this  case  has  been  over- 
ruled, by  the  case  of  the  People  ex  rel.  Munday  agt.  Fire 
Commissioners^!^  N.  Y.,  445). 

In  Thompson  agt.  Tracy  (60  N.  Y.,  31),  all  that  was 
decided  was  that  a  writ  of  prohibition  does  not  lie  to  restrain 
a  ministerial  act,  nor  can  it  take  the  place  of  a  writ  of  error 
or  other  proceeding  to  review  judicial  action  or  of  a  suit  in 
equity  to  prevent  or  redress  fraud  and  that  the  court  of 
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appeals  was  not  a  court  inferior  to  the  supreme  court  and  that  the 
former  court  was  fully  competent  to  regulate  its  own  practice 
and  determine  its  jurisdiction  without  any  aid  from  the  latter. 

No  case  has  been  produced  which  holds  that  a  writ  of  pro- 
hibition will  not  lie  against  any  official  acting  judicially.  An 
examination  of  the  definition  given  by  the  early  and  later 
writers  to  the  writ  of  prohibition  and  to  the  writ  of  certiorari, 
will,  I  think,  demonstrate  that  the  words  "  inferior  courts " 
in  both  refer  to  the  same  class  of  tribunals. 

In  Bacon's  Abridgment,  under  title  "Prohibition,"  the  follow- 
ing definitions  of  the  purpose  and  scope  of  the  writ  are  found : 
"As  all  extraordinary  jurisdiction,  whether  ecclesiastical  or 
civil,  is  derived  from  the  crown,  and  the  administration  of 
justice  is  permitted  to  a  great  variety  of  courts,  hence  it  hath 
been  the  care  of  the  crown  that  these  courts  keep  within  the 
limits  and  bounds  of  the  several  jurisdictions  prescribed  them 
by  the  law  and  statutes  of  the  realm,  and  for  this  purpose  the 
writ  of  prohibition  was  found  and  which  issues  out  of  the 
superior  courts  of  common  law  to  restrain  the  inferior  courts 
whether  such  courts  be  temporal,,  ecclesiastical,  maritime, 
military,  &c.,  upon  a  suggestion  that  the  cognizance  of  the 
matters  belong  not  to  such  courts  ;  and  in  case  they  exceed 
their  jurisdiction,  the  officer  who  executes  the  sentence,  and 
in  some  cases  the  judge  that  give,  are  in  such  superior  courts 
punishable,  sometimes  at  the  suit  of  the  king,  sometimes  at 
the  suit  of  the  party,  sometimes  at  the  suit  of  both,  according 
to  the  nature  of  the  case. 

In  the  same  work  the  definition  of  certiorari  is  in  the 
following  words  : 

"  A  certiorari  is  an  original  writ  issuing  out  of  chancery 
or  the  king's  bench,  directed,  in  the  king's  name,  to  the  judges 
or  officers  of  inferior  courts,  commanding  them  to  return  the 
records  of  a  cause,  depending  before  them,  to  the  end  the 
party  may  have  the  more  sure  and  speedy  justice  before  him 
or  such  other  justices  as  he  shall  assign  to  determine  the 
cause." 
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In  both  cases  the  language  is  almost  identical  in  respect  to 
the  tribunal  to  which  the  writ  is  directed. 

In  the  5th  volume  of  Waite's  Practice,  455,  the  writ  is 
defined  as  follows :  "  The  writ  of  certiorari  at  common  law 
is  a  writ  issued  out  of  chancery,  or  out  of  the  court  of  queen's 
bench  or  some  other  of  the  queen's  courts  at  "Westminster,  for 
the  purpose  of  removing  some  cause,  suit  or  proceeding  from 
an  inferior  to  a  superior  court,  either  for  the  purpose  of  exam- 
ining into  the  legality  of  the  proceeding,  or  annulling  or  quash- 
ing an  order  or  judgment  of  such  inferior  court  given  in  the 
matter  over  which  the  court  had  no  jurisdiction,  or  for  the 
purpose  of  giving  a  defendant,  sued  in  such  inferior  court, 
surer  or  more  certain  justice  before  a  higher  tribunal."  The 
court  of  appeals  in  The  People  ex  rel.  Schuylerville  and 
Upper  Hudson  Railroad,  Beits  and  others,  Commissioners 
(55  N.  Y.,  621),  say :  "  The  office  of  the  common  law  writ 
of  certiorari  is  in  strictness,  merely  to  bring  up  a  record 
of  a  proceeding  of  an  inferior  tribunal  to  enable  the  court  of 
review  to  determine  whether  the  former  has  proceeded  within 
its  jurisdiction,  and  not  to  correct  a  mere  error  in  its  proceed- 
ing" (People  ex  rel.  agt.  The  Commissioners  of  Highways, 
30  N.  Y.,  72).  True,  it  has  been  sometimes  intimated  and 
sometimes  held  that  in  the  absence  of  any  other  remedy  to 
prevent  the  failure  of  justice  the  party  will  be  suffered  by  it 
to  bring  up  not  only  the  naked  question  of  the  jurisdiction, 
but  the  evidence  as  well  as  the  ground  or  principles  on  which 
the  inferior  body  acted,  and  the  question  of  law  on  which  the 
relator  relies.  Judge  COWEN  in  his  elaborate  and  carefully 
considered  opinion  in  the  matter  of  Mount  Morris  Square  (2 
Hill,  14,  21),  discussing  the  office  of.  the  writ  of  certiorari, 
says  :  "  But  in  order  to  warrant  our  interference  in  this  form 
the  act  must  be  plainly  judicial.  The  writ  lies  to  inferior  courts 
only,  and  even  then,  if  the  act  be  merely  ministerial,  the  writ 
will  not  lie."  At  common  law  writs  of  prohibition  were  not 
always  directed  to  any  court,  but  were  frequently  addressed 
to  the  judge  of  the  inferior  court  (Blackstone1 '«  Commentaries,, 
VOL.  LVII  65 
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Book  3,  page  112).  The  language  used  in  defining  the  tri- 
bunals to  which  writs  of  certiorari  can  issue  is  thus  seen  to 
be  just  as  restrictive  as  any  which  has  been  applied  to  writs  of 
prohibition,  and  yet  we  find  that  our  court  of  appeals  has  fre- 
quently upheld  writs  of  certiorari  addressed  to  executive  and 
to  ministerial  officers  where  they  have  been  called  upon,  in 
the  exercise  of  their  office,  to  act  judicially.  It  is  suggested 
by  the  learned  counsel  to  the  corporation  that  it  is  a  well 
known,  thoroughly  recognized  fact  that  by  innovation  upon 
the  common  law  the  writ  of  certiorari  has  been  extended  in 
later  times  far  beyond  its  common  law  provisions,  and  that 
chief  justice  CHUECH  has  said,  in  the  case  of  The  People  agt. 
The  Board  of  Police  (69  N.  Y.,  411):  "  The  office  of  a  com- 
mon law  certiorari  has  been  much  enlarged  by  the  later  decis- 
ions of  this  state.  It  is  also  as  equally  well  known  that  the 
necessity  for  this  extension  has  arisen  from  the  creation  by 
statute  of  a  large  number  of  irregular  tribunals,  such  as  asses- 
sors, commissioners,  &c.,  who  act  in  the  discharge  of  their 
duties  both  judicially  and  ministerially,  and  whose  judicial  acts 
could  be  reviewed  in  no  other  way  than  by  writs  of  certiorari. 
These  irregular  tribunals  constitute,  where  they  act  judici- 
ally, inferior  courts  within  the  meaning  of  that  term  as  it 
was  understood  at  the  time  the  writ  was  established. 

In  the  case  of  Sweet  agt.  Hulbert  (51  Barb.,  312),  a  writ 
of  prohibition  was  issued  to  a  county  judge  alone,  prohibiting 
him  from  making  the  appointment  of  certain  commissioners 
which  by  a  statute  it  was  his  duty  to  appoint  under  his  hand 
and  seal,  upon  the  ground  that  the  law  imposing  the  duty 
was  unconstitutional.  The  writ  was  upheld  on  the  ground 
that  the  action  of  the  county  judge  was  judicial. 

I  am  of  the  opinion,  therefore,  that  upon  principle,  there 
being  no  authority  to  the  contrary,  in  every  case  where  an 
officer  is  authorized  by  law  to  act  judicially  in  the  determina- 
tion of  any  question,  if  he  usurps  jurisdiction  prohibition  will 
lie.  Does  the  mayor  act  judicially  in  removing  heads  of 
departments  for  cause  ?  The  provision  of  the  charter  giving 
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the  mayor  power  to  remove  is  as  follows :  "  The  heads  of 
all  departments  *  *  *  may  be  removed  by  the 
mayor  for  cause,  and  after  opportunity  to  be  heard."  The 
language  of  this  section  clearly  indicates  that  the  cause  was 
not  intended  to  be  merely  political,  because  the  history  of 
politics  in  this  country  shows  that  where  the  executive  has 
the  discretionary  power  of  removal  a  difference  in  political 
opinion  has  long  been  regarded  as  sufficient  cause  for  removal. 
There  must  be  some  substantial,  reasonable  and  just  cause. 
Such  cause  must  not  only  be  alleged,  but  must  exist. 

In  the  case  of  the  People  ex  rel.  Munday  agt.  The  Com- 
missioners (72  N.  J".,  445),  this  very  question  was  passed 
upon  by  the  court  of  appeals.  The  relator  was  clerk  in  the 
office  of  the  fire  department  of  the  city  of  New  York.  A 
notice  was  served  upon  him  requiring  him  to  show  cause  why 
he  should  not  be  removed  ;  no  cause  for  the  proposed  removal 
was  stated.  The  relator  appeared  and  asked  to  be  informed 
of  the  cause  of  removal.  None  was  stated  and  he  was  never 
informed  of  any  cause  for  removal,  but  the  board  requested 
him  to  show  cause  why  he  should  not  be  removed.  The 
board  passed  a  resolution  that  the  relator,  not  having  given 
satisfactory  reason  why  he  should  not  be  removed,  be  dis- 
charged. After  the  issuance  of  the  writ  of  certiorari,  the 
cause  for  removal  was  stated  to  be,  that  in  the  opinion  of  the 
board  of  commissioners  the  duties  pertaining  to  the  position 
can  be  more  efficiently  performed  by  another  person. 

Section  28  of  chapter  335  of  the  Laws  of  1873,  provides 
for  the  appointment  and  removal,  by  heads  of  departments,  of 
all  ihiefs  of  bureaus  (except  the  chamberlain)  as  also  clerks, 
officers  employes  and  subordinates  in  their  respective  depart- 
ments and  declares : 

"  But  no  regular  clerk  or  head  of  a  bureau  shall  be  removed 
until  he  has  been  informed  of  the  cause  of  the  proposed 
removal  and  has  been  allowed  an  opportunity  of  making  an 
explanation."  The  general  term  of  this  court  on  certiorari 
reversed  the  action  of  the  board  of  fire  commissioners  in 
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removing  Munday  from  office  and  the  court  of  appeals  sus- 
tained such  reversal. 

Judge  ALLEN,  who  delivered  the  opinion  of  the  latter 
tribunal,  said  :  "  The  removal  must  be  for  cause  and  the  pro- 
cess of  removal  is  prescribed  by  statute  and  must  be  pursued. 
The  party  against  whom  the  proceeding  is  taken  must  be 
informed  of  the  cause  of  the  proposed  removal  and  be  allowed 
an  opportunity  of  explanation.  This  necessarily  implies  that  the 
cause  is  to  be  some  dereliction  or  general  neglect  of  duty  or 
incapacity  to  perform  duties  or  some  delinquency  affecting 
his  general  character  and  his  fitness  for  office.  The  cause 
.  assigned  should  be  personal  to  himself  and  implying  an  unfit- 
ness  for  the  place,  and  such  cause  being  assigned  if  unex- 
plained the  removal  may  be  made.  An  explanation  may 
consist  of  either  excusing  any  delinquency  or  apparent  neglect 
or  incapacity —  that  is  explaining  the  unfavorable  appearances 
or  disproving  the  charges;  that  some  other  man  is  a  better 
man  than  the  accused  or  more  congenial  to  the  appointing  or 
removing  power,  is  not  a  cause  which  the  incumbent  can 
explain  in  the  sense  in  which  that  term  is  used,  and  is  no 
cause  for  removal  within  the  statute.  That  something  sub- 
stantial is  intended  by  the  statute  is  more  evident  from  the 
fact  that  the  true  grounds  of  the  removal  are  to  be  entered 
upon  the  records  and  a  statement  showing  the  reason  there- 
for filed  in  the  department." 

In  respect  to  the  second  order  of  removal  the  learned 
justice  says:  "The  proceedings  and  order  are  not  in  con- 
formity with  the  statute  as  neither  directly  or  by  implication 
is  there  any  cause  alleged  for  the  removal  affecting  ^he 
character,  conduct  or  fitness  of  the  relator  which  he  could 
explain,  but  they  merely  shadow  forth  a  preference  of  a 
majority  of  the  commissioners  for  some  other  person  not 
named.  So  long  as  the  relator  fully  and  satisfactorily  per- 
formed his  duties  and  is  qualified  in  all  respects  and  is  of 
irreproachable  character  (and  nothing  to  the  contrary  is 
alleged),  the  fact  that  the  series  of  one  of  a  higher  grade  of 
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qualification,  in  the  opinion  of  the  commissioners,  could  be 
secured  for  the  place,  is  no  '  cause '  for  removal." 

The  power  of  the  mayor  to  remove  is  for  cause,  after  an 
opportunity  to  be  heard.  What  does  the  opportunity  to  be 
heard  necessarily  imply  ?  First.  That  the  party  to  be  removed 
shall  be  informed  of  the  cause,  because  he  must  know  what 
he  is  to  be  heard  about ;  and,  secondly,  that  he  shall  have  the 
right  to  prove  by  witnesses  that  the  cause  does  not  exist ;  and 
if  he  proves  that,  the  mayor  has  no  power  to  remove,  if  the 
decision  of  the  court  of  appeals  in  the  case  of  Munday  is  the 
law.  And  to  the  like  effect  is  the  opinion  of  judge  WOOD- 
EUFF  in  the  case  of  Cooke  agt.  The  Police  Department  (39 
N.  Y.)  506).  And  this  necessarily  leads  to  the  conclusion 
that  the  mayor  may  rebut,  by  evidence,  the  proof  offered  by 
the  party  sought  to  be  removed,  and,  upon  the  whole  of  the 
evidence  thus  offered,  the  mayor  must  find,  in  order  to  entitle 
him  to  remove,  as  matter  of  fact,  that  the  cause  alleged  exists  ; 
and,  what  action  is  this  of  the  mayor  but  judicial  action? 
His  act  of  removal  is  undoubtedly  ministerial,  but  his  deter- 
mination of  the  existence  of  the  cause  for  removal  is  nothing 
but  judicial.  But,  it  is  urged,  the  power  of  removal  given 
to  the  mayor  was  intended  to  be  summary  in  its  nature,  and 
a  procedure  such  as  has  been  indicated  involves  all  the  pro- 
crastination of  a  trial.  This  may  be  true,  but  if  the  statute 
means  anything  it  means  all  this.  The  giving  a  party  a  right 
to  be  heard  could  never  have  been  intended  to  have  confined 
his  hearing  to  the  personal  denial  of  the  charges  preferred, 
because  this  would  be  mere  mockery.  The  legislature  never 
could  have  intended  to  have  inflicted  the  penalty  of  disf ran- 
chisement  without  allowing  a  party  to  prove  his  innocence  of 
any  dereliction  of  duty.  A  party  who  is  entitled  to  a  hearing 
is  entitled  to  speak  upon  that  hearing,  in  the  only  way  which 
could  in  many  cases  be  at  all  effective,  viz.,  by  the  mouths 
of  credible  witnesses  testifying  to  the  falsity  of  the  charges 
against  him.  It  seems  to  me  conclusively  established  by  the 
court  of  appeals,  in  the  cases  already  quoted,  that  the  mayor 
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and  governor  are  not  the  sole  judges  of  the  sufficiency  of  the 
cause,  and  that  a  power  to  review  their  action  exists.  It  is 
conceded  that  under  the  charter  the  alleged  cause  of  removal 
must  be  some  dereliction  of  duty  upon  the  part  of  the  officer 
sought  to  be  removed,  and  that  such  cause  must  exist  in  fact. 
If  the  removing  powers  are  alone  to  be  the  judges  of  the 
sufficiency  of  the  cause  and  its  existence,  and  there  is  no 
appeal  from  their  determination,  then  the  statute  pretending 
to  throw  any  safeguard  around  tenure  of  office  is  a  hollow 
device  and  a  sham ;  because  a  removal  could  actually  be  made 
at  the  will  of  the  removing  power,  notwithstanding  the 
restrictions  of  the  statute.  It  is  true  that  in  the  case  in  the 
23d  Grattan  above  referred  to,  arising  under  a  statute  very 
similar  to  the  one  under  consideration,  the  court  held  that  the 
mayor  in  making  removals  acted  only  in  an  executive  capacity ; 
but  the  course  of  decisions  in  this  state  has  been  to  the  con- 
trary, as  is  demonstrated  by  the  cases  cited,  and  to  the  effect 
that  the  action  of  executive  officers,  when  called  upon  to 
determine  the  existence  of  facts,  is  judicial,  and  is  the  subject 
of  review. 

It  follows,  therefore,  that  as  the  mayor  has  no  power  to 
remove  Mr.  "Wheeler,  that  as,  in  passing  upon  the  existence  of 
a  sufficient  cause  for  removal,  the  mayor  acts  judicially,  and 
that  as  a  writ  of  prohibition  will  lie  in  the  case  of  an  officer 
acting  judicially  who  exceeds  his  jurisdiction,  the  writ  in  the 
case  at  bar  must  be  made  absolute. 
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COUKT  OF  APPEALS. 

THOMAS  O'GAEA,  respondent,  agt.  JOHN  KEARNEY,  adminis- 
trator, &c.,  appellant. 

Judgment  for  costs  which  has  been  paid  and  afterwards  set  aside  —  Mode  of 
enforcing  order  for  restitution — Practice—  Code  of  Civil  Procedure,  sec- 
tions 1005,  1292,  1323,  1015,  1240,  1241,  14,  subdivision  3. 

Where  a  collected  judgment  for  costs  is  set  aside  and  a  new  trial  had, 
which  results  in  a  verdict  in  favor  of  the  party  paying  the  judgment, 
the  mode  of  enforcing  an  order  for  restitution  of  the  costs  previously 
paid  is  by  execution  as  upon  a  moneyed  judgment  and  not  by  proceed- 
ings to  punish  for  contempt. 

May,  1879. 

APPEAL  by  the  defendant  from  an  order  of  the  supreme 
court,  general  term  of  the  first  department,  affirming  an  order 
made  at  the  special  term,  directing  the  said  defendant  to 
restore  to  the  plaintiff,  on  or  before  a  specified  day,  the  sum 
of  $125,  previously  collected  by  said  defendant  from  the  plain- 
tiff, on  a  judgment  for  costs,  which  was  subsequently  set  aside, 
or  in  default  of  such  restoration,  that  he  be  adjudged  guilty  of 
contempt,  &c. 

The  facts  sufficiently  appear  in  the  opinion. 

James  M.  Lyddy,  for  appellant. 

Thomas  Nolan,  for  respondent. 

DANFOKTH,  J.  —  The  plaintiff  commenced  an  action  in  the 
supreme  court  against  the  defendant,  as  administrator,  and 
upon  trial,  after  issue  joined,  the  jury  rendered  a  verdict  in 
favor  of  the  defendant.  Upon  this  verdict  judgment  was 
entered  dismissing  the  complaint,  and  for  $125,  costs.  The 
costs  were  voluntarily  paid  to  the  defendant's  attorney.  The 
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judgment  was  afterwards,  on  motion,  set  aside  on  the  ground 
that  improper  evidence  was  admitted  at  the  trial. 

On  the  24th  of  August,  1877,  the  plaintiff,  upon  notice  to 
defendant,  obtained  an  order  at  special  term  directing  the 
defendant  to  pay  to  the  clerk  of  the  court,  within  a  time 
specified,  the  money  so  paid  to  the  defendant's  attorney,  the 
same  there  to  remain  until  the  further  order  of  the  court.  On 
application  of  the  defendant's  attorney,  the  time  to  comply 
with  this  order  was  extended  and  before  compliance,  the  case 
was  again  tried,  and  the  plaintiff  recovered  a  verdict  of  seventy- 
two  dollars  against  the  defendant.  His  costs  have  been  taxed, 
but  it  does  not  appear  that  judgment  has  been  entered.  After 
the  second  trial  the  plaintiff,  upon  affidavits,  served  on  the 
defendant  and  his  attorney,  gave  notice  of  a  motion  to  be 
made  at  special  term,  that  the  defendant  be  punished  as  for  a 
contempt  in  not  complying  with  the  order  of  August  twenty- 
fourth.  This  was  opposed  by  the  defendant,  but  on  the  9th 
of  February,  1878,  the  court  made  an  order  directing,  First, 
That  the  defendant  pay  the  plaintiff  "  one  hundred  and 
twenty-five  dollars,  with  interest  from  August,  1877,  the 
amount  directed  to  be  paid  by  the  order  of  that  date  within 
ninety  days  after  entry  and  service  of  the  order  on  the  defend- 
ant or  his  counsel ;  "  also,  Second,  In  case  he  neglected  to  do 
BO,  "  then  the  said  John  Kearney  be  adjudged  guilty  of  con- 
tempt of  court,  and  that  he  be  committed  to  the  jail  of  the 
county  of  New  York  until  he  complies  with  the  terms  of 
the  order."  From  the  whole  of  this  order  the  defendant 
appealed  to  the  supreme  court  at  general  term,  where  it  was 
affirmed. 

The  learned  counsel  for  the  respondent  relies  upon  section 
330  of  the  former  Code  and  section  1323  of  the  present  Code 
to  uphold  the  order.  The  section  first  cited  need  not  be  con- 
sidered, for  it  does  not  go  quite  so  far  as  the  other,  and  the 
latter  only  was  in  force  when  the  order  appealed  from  was 
made. 

By  section  1005  it  is  provided  as  follows  :     Where  a  new 
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trial  is  granted  the  court  may  direct  and  enforce  restitution 
as  where  a  judgment  is  rendered  upon  appeal. 

By  section  1292,  where  a  judgment  is  set  aside  for  any 
cause  upon  motion,  the  court  may  direct  and  enforce  restitu- 
tion in  like  manner,  with  like  effect  and  subject  to  the  same 
conditions  as  where  a  judgment  is  reversed  upon  appeal  and 
that  case  is  provided  for  by  section  1323  in  these  words : 
Where  a  final  judgment  or  order  is  reversed  upon  appeal  the 
appellate  court,  or  the  general  term  of  the  same  court,  as  the 
case  may  be,  may  make  or  compel  restitution  of  property,  or 
of  a  right  lost  by  means  of  the  erroneous  judgment  or  order. 

If  made  at  that  time,  and  the  amount  collected  or  paid  was 
then  known,  the  direction  would  be  that  that  amount  be  paid 
to  the  successful  party,  or  if  not  known,  then  generally  that 
what  he  had  paid  by  reason  of  the  judgment  be  returned  to 
him  and  a  reference  ordered  to  ascertain  the  amount  (Sec. 
1015;  Sheridan  agt. '  Mann,  5  How.,  201).  This  course 
would  accord  in  substance  with  the  practice  before  the  Code 
(  Sajford  agt.  Stevens,  2  Wend.,  164,  165 )  and  we  should  then 
have  a  final  judgment  or  direction  for  the  payment  of  money. 
The  only  question,  therefore,  is,  whether  such  a  judgment  or 
direction  to  pay  could  be  enforced  by  execution  against  the 
person,  or  by  punishment  for  contempt  ?  As  to  that  the  pro- 
visions of  the  Code  furnish  a  ready  answer. 

By  section  1240,  a  judgment  may  be  enforced  by  execution  ; 
(1.)  "  Where  it  is  for  a  sum  of  money  in  favor  of  either  party, 
or  directs  the  payment  of  a  sum  of  money,"  and  section  1241 
indicates  certain  cases  where  a  judgment  not  obeyed  by  the 
party  may  be  enforced  by  punishing  him  for  contempt,  viz.  : 
(1.)  When  it  is  final  and  cannot  be  enforced  by  execution  as 
prescribed  in  section  1240.  (4.)  When  the  judgment  requires 
the  payment  of  money  into  court  or  to  an  officer  of  the  court. 
It  is  obvious  that  the  case  before  us  would  come  under  section 
1240  and  not  under  section  1241,  for  the  judgment  would 
direct,  as  the  order  appealed  from  does,  the  payment  of  money 
to  the  party,  and  not  to  the  court  or  an  officer  of  the  court. 
VOL.  LVII  56 
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These  considerations  seem  to  me  sufficient  to  require  a 
reversal  of  the  order.  The  decision  in  Randall  agt.  Dusen- 
bury  (41  Supr.  Ct.  \J.  <&  £],  456)  was  to  the  same  effect. 

The  learned  counsel  for  the  respondent  contended,  however, 
that  the  order  could  be  upheld  under  section  14,  subdivision  3. 
These  provisions  empower  the  court  to  punish  by  fine  and 
imprisonment  "  a  party  to  the  action  for  the  non-payment  of  a 
sum  of  money  ordered  or  adjudged  by  the  court  to  be  paid  in 
a  case  where,  by  law,  execution  cannot  be  awarded  for  the 
collection  of  such  sum."  If  the  views  above  presented  are 
correct,  they  show,  first,  that  the  authority  to  require  restitu- 
tion by  judgment  or  order  in  the  action  is  conferred  by  statute, 
that  the  mode  of  enforcing  it  is  by  execution,  and  it  follows, 
of  course,  that  the  section  and  subdivision  cited  can  have  no 
application. 

The  view  which  I  have  above  taken  conforms  the  practice 
in  such  cases  to  other  provisions  of  the  Code  relating  to  the 
same  subject-matter. 

By  section  369  of  the  former  Code,  relating  to  appeals  to 
the  common  pleas  or  to  a  county  court  from  an  inferior  court, 
it  is  provided  that  if  the  judgment  below,  or  any  part  thereof, 
be  paid  or  collected  and  the  judgment  be  afterwards  reversed, 
the  appellate  court  shall  order  the  amount  paid,  or  collected, 
to  be  restored  with  interest,  and  declares  that  the  order  may 
be  obtained  on  proof  of  the  facts  made  at  or  after  the  hear- 
ing upon  a  previous  notice  of  six  days,  and  if  the  order  is 
made  before  the  judgment  is  entered,  the  amount  may  be 
included  in  the  judgment,  and  under  this  section  it  has  been 
held  that  the  amount  ordered  to  be  paid  became  a  part  of  the 
judgment  and  can  be  collected,  by  execution,  with  the  costs 
(Kennedy  agt.  CPBrien,  2  E.  D.  Smith,  41 ;  Hunt  agt. 
Westerodt,  4  E.  D.  Smith,  225). 

There  is  no  authority  for  the  practice  adopted  in  this  case, 
and,  therefore,  the  order  of  the  general  term  and  special  term 
should  be  reversed  with  costs. 

All  concur. 
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K  Y.  SUPERIOR  COURT. 

THE  PEOPLE  ex  rel.  LEVY  agt.  THE  THIRD  DISTRICT  COURT, 
and  GEORGE  "W.  PARKER,  justice. 

Summary  proceedings  for   non-payment  of  rent  —  Jurisdiction  of  district 
courts  limited  to  premises  situated  in  their  district. 

Under  the  act  of  1877  (Laws  of  1877,  chapter  187),  (which  act  is  still  in 
force)  the  jurisdiction  of  the  district  courts  of  the  city  of  New  York 
in  summary  proceedings  to  obtain  the  possession  of  lands,  is  limited  to 
premises  situated  within  their  judicial  district  (See  note  at  end  of  case, 
p.  445). 

Special  Term,  August,  1879. 

ON  August  19,  1879,  summary  proceedings  were  instituted 
before  justice  PARKER  against  the  relator  for  non-payment  of 
rent  on  behalf  of  Edward  Dodd. 

On  return  of  the  summons  a  motion  was  made  before  jus 
tice  PARKER,  on  behalf  of  the  tenant,  to  dismiss,  on  the  ground 
that  the  premises  sought  to  be  recovered  were  not  located  in 
the  third  judicial  district,  claiming  that  under  the  act  of  1877 
the  jurisdiction  of  the  district  courts  was  limited  to  premises 
situated  within  their  judicial  district,  and  that  said  act  was 
still  in  full  force. 

Justice  PARKER  denied  the  motion  and  ordered  the  trial  of 
the  case  to  proceed. 

Application  was  thereupon  made  to  judge  SEDGWICK,  of  the 
superior  court,  and  an  order  was  granted  directing  justice 
PARKER  to  show  cause  why  a  writ  of  prohibition  should  not 
issue  against  him,  restraining  him  from  further  proceeding 
with  the  trial. 

Henry  L.  Williams,  for  relator. 
J.  T.  Lovejoy,  opposed. 
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SEDGWICK,  J. —  The  Kevised  Statutes,  before  the  act  of  1877, 
was  that  any  tenant,  &c.,  might  be  removed,  &c.,  "  by  any- 
one of  the  justices  of  the  district  court  of  the  city  of  New 
York,"  in  the  manner  and  case  provided.  The  act  (chap.  187, 
April  28,  1877)  did  not,  in  my  opinion,  repeal  this  provision 
or  any  part  of  it.  It  only  restrained  its  general  operation. 
The  act  of  1877  did  not  profess  to  give  jurisdiction.  No 
word  in  it  authorized  any  justice  to  remove  a  tenant.  It 
declared  that  no  justice  of  a  district  court  should  have  juris- 
diction, unless  the  premises  were  within  his  judicial  district. 
The  act  of  1879  (March  22,  chap.  101)  restates  the  provision, 
for  the  purpose  only  of  inserting  an  amendment  which  had 
no  relation  to  the  provision  in  question. 

Before  the  act  of  1879  the  Revised  Statutes,  on  this  point, 
was  the  same  as  after  the  act  was  passed.  Reiterating  it,  for 
the  purpose  designated,  does  not  show  that  the  legislative 
intent  was  to  annul  the  act  of  1877,  which  did  not  affect  the 
substance  of  the  amendment. 

An  extreme  but  pertinent  illustration  might  be  given: 
Suppose  the  act  of  1879  was,  viz.,  the  Revised  Statutes  shall 
read  as  follows,  giving  the  Revised  Statutes,  excepting  the 
word  subtenant,  instead  of  undertenant.  There  would  be  the 
same  reason  as  now  for  insisting  that  the  provision  in  question 
was  a  new  enactment  had  from  the  meaning  of  the  act  of 
1877. 

There  would  be  no  doubt  on  this  subject,  if  the  legislature 
had  said,  between  such  and  such  words  of  the  Revised  Stat- 
utes, the  amendment,  as  given  in  the  act  of  1879,  shall  be 
inserted. 

The  act  of  1879  said,  section  28,  &c.,  of  the  Revised  Stat- 
utes shall  read  :  "  Any  tenant,  &c.,  may  be  removed  by  any 
one  of  the  justices  of  the  district  court  of  the  city  of  New 
York."  "What  was  the  meaning  of  these  words  ?  It  is  not 
different  from  the  meaning  of  the  same  words  with  the  same 
limitation  that  were  in  the  Revised  Statutes  before  the  act. 

I,  therefore,  am  of  opinion  that  the  act  of  1877  is  in  full 
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force.  I,  yesterday,  made  a  mistake  in  construing  the  second 
proviso  of  the  first  section  of  that  act.  It  does  not  refer  to 
a  proceeding  that  concerns  premises  out  of  the  judicial 
district. 

It    follows    that   the   justice  has    no   jurisdiction  of   the 
proceeding. 

NOTE. —  In  the  case  of  James  Smith  agt.  John  McDonough  and  others, 
the  premises  were  situated  in  the  seventh  district  of  the  city  of  New 
York,  and  the  proceedings  were  instituted  before  FREDERICK  G.  GEDNEY, 
justice,  in  the  eighth  district,  on  the  1st  day  of  May,  1879.  McDonough 
demanded  a  jury,  and  the  case  was  tried  before  WILLIAM  H.  KELLY,  justice 
(acting  in  the  place  of  judge  GEDNEY),  and  a  jury.  The  jury  rendered  a 
verdict  in  favor  of  the  landlord,  but  justice  KELLY  refused  to  sign  the 
warrant  upon  the  ground  that  the  premises  were  not  situated  in  that  dis- 
trict, the  eighth. 

An  application  was  made  to  judge  DONOHOE  for  a  mandamus  to  compel 
justice  KELLY  to  sign  the  warrant  to  dispossess  the  tenant,  and,  after 
argument,  judge  DONOHOE  granted  the  motion  that  a  mandamus  should 
issue,  thereby  holding  adversely  to  the  decision  of  judge  SEDGWICK. 
[ED. 


SUPKEME  COURT. 

THE  PEOPLE  ex  rel.  EGBERT  A.  VAN  WYCK  and  others, 
committee  of  elections  of  Tammany  Hall,  agt.  THE 
POLICE  COMMISSIONERS  OF  THE  CITY  OF  NEW  YORK. 

Political  parties  on  state  issues  (within  the  meaning  of  the  law  prescribing 
wlw  shaU  be  appointed  inspectors  of  elections)  —  how  constituted  —  Duty  of 
the  board  of  police  in  selecting  inspectors  from  majority  and  minority  par- 
ties —  Validity  of  ministerial  acts  done  after  the  time  prescribed  as  affecting 
a  public  right  —  Mandamus  —  when  it  will  and  when  it  will  not  lie  to  com- 
pel administrative  acts,  in  relation  to  the  time  within  which  the  acts  are 
required  to  be  done. 

Under  the  law  the  only  discretion  left  the  board  of  police  commissioners 
in  respect  to  two  of  the  inspectors  of  election  for  each  district  agreed 
upon  by  those  commissioners  of  police  representing  the  political 
minority,  is  to  determine  whether  they  possess  the  non-political  qualifi- 
cations required  by  the  act.  These  ascertained  it  becomes  imperatively 
the  duty  of  the  board  to  make  the  appointment  of  the  inspectors  thus 
selected. 
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The  majority  party,  from  which  the  other  two  inspectors  of  election  are 
to  be  selected,  does  not  contemplate  any  local  party  formed  for  the 
purpose  of  local  elections,  but  a  party  organized  to  act  upon  state 
issues  ;  a  party  having  universal  relations  throughout  the  whole  politi- 
cal organization  known  as  the  state. 

The  police  commissioners  are  not  entitled  to  exclude  from  consideration, 
in  selecting  inspectors,  a  great  body  of  democrats,  though  only  one  of 
the  local  organizations,  which,  while  rejecting  one  of  the  party  nomi- 
nees, retain  their  relations  on  state  issues  and  support  all  other 
nominees  upon  the  same  ticket. 

It  is  the  duty  of  the  commissioners,  in  making  selections  of  inspectors, 
to  select  from  the  democratic  party  of  the  city  as  an  entirety.  They 
have  no  right  to  reject  one  organization  because  it  does  not  support  the 
candidate  for  governor,  nor  another  because  it  would  not  support 
regular  democratic  nominations  for  local  offices.  On  the  contrary,  the 
policy  of  the  law  requires  the  board  of  police  to  look  at  the  democratic 
party  with  a  view  to  its  relations  to  state  issues  as  a  general  organiza- 
tion, and  as  a  whole,  and  select  from  it  without  respect  to  local  divisions, 
temporary  or  otherwise. 

The  mere  fact  that,  for  personal  reasons,  a  large  body  of  democrats  decline 
to  vote  for  the  democratic  nominee  for  governor  or  anybody  else,  does 
not  determine  the  question  whether  they  are  any  longer  to  be  consid- 
ered democrats  and  entitled  to  consideration  in  the  appointment  of 
inspectors. 

The  police  commissioners  having  selected  one  of  the  two  majority  inspect- 
ors from  one  of  the  factions  of  that  party  exclusively,  and  not  from 
the  whole  body  of  the  party,  the  writ  of  mandamus  will  direct  them  to 
select  the  other  from  the  unrepresented  faction,  to  the  end  that  the 
party  in  its  entirety  may  be  represented  —  Form  of  such  order. 

The  court  will  construe  the  law  and  direct  the  class  from  which  inspect- 
ors are  to  be  selected.  It  will  not  interfere  with  the  freedom  or  discre- 
tion of  the  commissioners  in  selecting  from  that  class. 

It  is  a  universal  principle  of  law,  where  the  right  of  the  people  is  con- 
cerned, that  the  failure  of  administrative  officers  to  perform  their  duties 
within  the  prescribed  time  shall  never  defeat  that  right. 

The  law  requires  the  police  commissioners  to  appoint  inspectors  of  elec- 
tion during  the  months  of  August  and  September.  A  selection  made 
after  October  first  would  have  the  same  effect  as  though  made  before. 
The  law  will  not  tolerate  the  idea  of  a  failure  of  duty  on  the  part  of 
an  executive  officer  so  as  to  defeat  a  popular  right. 

The  board  of  police  commissioners  is  an  administrative  body  to  discharge 
certain  functions  under  the  law.  Their  failure  to  discharge  these 
functions  within  the  prescribed  time  would  subject  them  to  process 
compelling  them  immediately  to  discharge  these  functions. 
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The  power  of  the  board  to  appoint  inspectors  of  election  is  as  complete 
on  the  last  day  of  the  time  limited  for  making  the  appointments  as  on 
any  other  day.  It  must  be  presumed  it  will,  within  the  time  limited, 
discharge  its  duty.  Therefore,  before  its  expiration,  the  writ  of  man- 
damus cannot  be  properly  issued. 

If  the  papers  showed  that  the  board  refused  to  act  at  all,  or  refused  to 
convene  for  the  purpose  of  acting,  mandamus  would  issue  to  compel 
them  to  meet  and  act  under  the  law. 

Extraordinary  General  Term,  first  Department,  Septem- 
ber 29,  1879. 

SEPTEMBER  26,  1879,  judge  WESTBROOK,  holding  supreme 
court,  special  term,  at  chambers,  granted  an  order  requiring 
the  police  commissioners  of  the  city  of  New  York  to  show 
cause  before  the  general  term,  on  September  29,  1879,  why 
they  "should  not  be  compelled  forthwith  to  appoint  as 
inspectors  of  election  in  the  city  of  New  York,  for  the  year 
1879,  persons  named  as  qualified  for  such  inspectors  by  the 
regular  democratic  republican  organization,  commonly  known 
as  the  Tammany  Hall  democracy,  or  other  persons  belonging 
to  said  organization,  and  having  the  same  political  faith  and 
opinions,  and  who  possess  the  qualifications  required  by  law 
for  inspectors  of  election,  or  why  a  writ  of  mandamus  should 
not  issue,  directed  to  them  in  the  usual  form,  requiring  them 
to  do  the  act  aforesaid,  or  why  such  other  or  further  writ  or 
order  should  not  be  issued  as  may  be  just." 

The  following  statement  of  facts  is  thought  sufficient: 
In  September,  1879,  the  political  party  in  the  state  of  New 
York  known  as  the  democratic  republican  party  held  its  con- 
vention at  Syracuse.  After  adopting  a  platform  of  principles, 
it  nominated  candidates  for  all  the  state  offices  to  be  filled  by 
election  at  the  next  general  election.  Hon.  Lucius  Robinson, 
the  present  governor,  being  renominated  for  election  to  that 
office. 

The  political  organization  in  the  city  of  New  York  known 
as  Tammany  Hall  democrats  was  admitted  by  its  delegates  to 
that  convention,  as  representing  the  democratic  republican 
party  of  the  state  resident  in  the  city  of  New  York. 
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After  the  adoption  of  a  platform  of  principles,  but  before 
any  nominations  were  made,  the  Tammany  delegates  with- 
drew from  the  convention  and  organized  a  separate  conven- 
tion, in  which  the  platform  of  principles  of  the  convention 
from  which  they  had  withdrawn,  and  all  the  candidates  nom- 
inated by  that  convention  (except  only  the  candidate  for 
governor),  were  adopted  and  approved.  It  nominated  a  can- 
didate of  its  own  for  governor,  who  was  a  member  of  the 
Tammany  organization. 

Prior  to  the  withdrawal  of  the  Tammany  delegates,  the 
convention  appointed  a  committee  to  manage  the  political 
affairs  of  the  party  for  the  ensuing  year.  To  this  committee 
power  was  given  to  create,  and  also  to  fill,  vacancies  in  its 
organization.  This  committee  consisted  of  one  member  from 
each  congressional  district  in  the  state.  The  members  for  the 
congressional  districts  into  which  the  city  was  divided  (with 
one  exception)  were  chosen  from  the  members  of  the  Tam- 
many organization,  on  the  nomination  of  the  Tammany  dele- 
gates to  the  convention. 

Subsequently  this  committee  met  in  the  city  of  New  York 
and  declared  the  places  to  which  Tammany  representatives  had 
been  appointed,  vacant,  and  by  resolution  declared  the  Tam- 
many organization  not  to  be  representative  of  the  party  of 
the  state,  within  the  city. 

The  police  commissioners,  four  in  number,  consists  in  fact, 
as  well  as  in  contemplation  of  law,  of  two  republicans  and 
two  democrats.  The  democratic  members  were  not  of  the 
Tammany  organization  but  belonged,  in  political  affiliation, 
with  what,  in  a  general  way,  is  called  the  Anti-Tammany 
democracy. 

The  following  is  all  of  the  law,  relating  to  the  duties  of 
police  commissioners  in  appointing  inspectors  of  election,  that 
is  material  to  the  question.  (Laws  of  1872,  chap.  675,  sec. 
13.)  "  All  inspectors  of  election  and  poll  clerks  in  the  city 
and  county  of  New  York,  shall  hereafter  be  selected  and 
appointed  by  the  board  of  police  it  shall 
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be  the  duty  of  the  said  board  of  police 

annually  in  the  months  of  August  and  September  in  each 
*  *  *  year  for  each  election  district  in  said 
city  and  county,  to  select  to  serve  as  inspectors  of  election, 
four  persons  (two  of  whom,  on  state  issues,  shall  be  of  differ- 
ent political  faith  and  opinions  from  their  associates,  and  those 
appointed  to  represent  the  party  in  political  minority  on  state 
issues  in  said  city  and  county,  to  be  named  solely  by  such 
commissioner  or  such  of  the  commissioners  of  police  in  said 
board  as  are  the  representatives  of  such  political  minority), 
who  shall  be  citizens  of  the  United  States  and  of  the  state  of 
New  York,  of  good  character  and  able  to  read,  write  and 
speak  the  English  language  understandingly,  qualified  voters 
in  said  city  and  county  The  persons  so 

selected  shall  be  notified,  examined  as  to  their  qualifications, 
and,  if  approved,  shall  each  take  and  subscribe  *  *  * 
the  oath  of  office,"  prescribed  in  the  section. 

The  police  commissioners  had  before  them  several  lists  of 
proposed  inspectors.  One  of  these  was  proposed  by  the 
republican  members,  the  minority  party ;  another  was  proposed 
in  the  interest  of  the  Tammany  democracy  and  another  in 
the  interest  of  Anti-Tammany. 

The  police  commissioners  had  held  several  meetings  but 
failed  to  agree  on  the  persons  to  be  selected  as  inspectors  of 
election.  The  difficulty  arose,  not  as  to  the  republican  or 
minority  lists,  but  as  to  the  others,  whether  they  should  be 
Tammany,  Anti-Tammany  or  partly  of  each. 

E.  W.  Stoughton,  David  Dudley  Field,  A.  J.  Vanderpoel 
and  A.  It.  Bacon,  for  the  relators. 

James  Emott,  fronds  N.  Bangs  and  Francis  L.  Stetson, 
for  the  respondents. 

Presiding  justice  DAVIS   announced   the   decision  of  the 
court  in  an  oral  opinion  from  the  bench,  as  follows  : 
VOL.  LVII  57 
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The  court  has  reached  a  conclusion  in  this  case,  which, 
under  its  peculiar  exigencies,  it  feels  bound  to  announce  at 
this  time,  without  occupying  any  time  in  writing  an  opinion. 

The  statute,  under  which  the  matter  is  presented  to  the 
court,  in  its  thirteenth  section,  has  a  special  relation  to  a  sys- 
tem intended  to  protect  the  rights  of  minorities.  It  was 
adopted  at  a  time  when,  as  now,  the  people  of  the  state,  and 
in  this  city,  were  divided  into  two  prominent  political  parties. 
It  was  intended  to  take  into  consideration  these  two  parties, 
without  respect  to  the  subordinate  or  inferior  organizations  or 
factions,  either  partially  or  wholly  belonging  to  either,  or 
independent  in  themselves.  Regarding  these  two  great  par- 
ties it  assumed,  what  would  ordinarily  be  the  case,  that  one  or 
the  other  of  these  two  parties  would  have  a  majority  in  this 
city,  and  consequently  a  control  of  the  body  authorized  to 
appoint  the  inspectors  of  election,  to  wit,  the  board  of  com- 
missioners of  police.  With  that  view,  and,  of  course,  with- 
out a  special  regard  to  the  division  of  party  that  might,  at 
any  time,  be  involved,  it  provides  for  the  protection  of  the 
minority  party,  by  securing  to  it  an  absolute  power  of  nomi- 
nating of  itself,  one-half  of  each  board  of  inspectors  of  elec- 
tion ;  hence  the  act  provides,  and  of  course,  its  operation 
would  be  the  same  whether  the  democratic  party  retained  or 
lost  power,  whether  the  republican  party  continued  to  be  in 
the  minority  or  became  a  majority.  The  act  provides  that 
the  board  of  commissioners,  however  composed,  shall,  in 
selecting  inspectors  of  election,  select  four  persons ;  and  it 
shows  it  recognizes  the  right  of  the  minority  party  in  the  city, 
distinguished  by  its  relation  to  state  issues,  to  have  one-half 
of  each  board,  and,  therefore,  it  declared  that,  of  the  four 
persons  selected,  two  of  them,  on  state  issues,  shall  be  of  dif- 
ferent political  faith  and  opinions  from  their  associates,  and 
those  appointed  to  represent  the  party  in  political  minority 
on  state  issues  in  said  city  and  county  shall  be  selected  solely 
by  such  commissioners  of  police  of  said  board  as  are  repre- 
sentatives of  such  political  minority.  It  prescribes  the  qualities 
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that  all  inspectors  of  election  shall  possess.  And  in  a  case 
where  the  commissioners  may  represent  the  political  minority 
or  agree  upon  two  inspectors  in  each  election  district,  the 
only  discretion  left  to  the  board  is  to  determine  whether  or 
not  these  two,  of  those  selected,  have  the  qualifications  pre- 
scribed by  the  act  —  that  is  to  say,  whether  they  are  citizens 
of  the  United  States  and  state  of  New  York ;  whether  they 
are  persons  of  good  character,  able  to  read  and  write  and 
speak  the  English  language  understandingly,  qualified  voters 
in  the  citjr  and  county  and  not  candidates  for  any  office  to  be 
voted  for  by  the  electors.  And  when  these  several  qualifica- 
tions are  ascertained  to  the  satisfaction  of  the  board,  then  the 
obligation  to  make  the  appointment  of  those  named  by  the 
minority  becomes  imperative,  and  it  is  the  duty  of  the  board 
to  make  the  appointment  of  these  two  thus  selected  as  inspec- 
tors. Upon  this  question  the  counsel  in  this  case  have  sub- 
stantially agreed. 

But  the  main  and  important  question  here  arises  upon  the 
consideration  of  the  act  as  it  affects  the  minority  party.  The 
act  assumes  and  acts  upon  the  general  idea  that  the  majority 
party  will  take  care  of  itself  and  be  able  to  do  so  by  having 
possession  of  power.  It  therefore  does  not  adopt  the  same 
question  in  respect  to  the  selection  of  the  two  inspectors  who 
represent  the  majority.  But  it  assumes  inferentially  and  pro- 
ceeds upon  the  idea  that  these  two  who  are  to  be  selected,  must 
be  selected  by  the  board,  from  the  majority  party. 

Then  the  question  arises,  What  is  meant  by  the  majority 
party,  from  whom  the  selection  is  to  be  made  ?  Was  it  intended 
to  have  the  majority  party  to  be  any  local  party,  formed  for  the 
purpose  of  local  elections  ?  We  think  not ;  because  the  test 
adopted  by  the  act,  for  the  purpose  of  determining  what 
shall  be  considered  the  minority  party,  has  a  far  broader 
scope,  and  has,  in  fact,  no  reference  to  mere  local  questions. 
It  prescribes  a  party  organized  to  act  upon  broad  state  issues ; 
in  other  words,  a  state  party  having  universal  relations 
throughout  the  whole  political  organization  known  as  the 
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state  of  New  York,  and  undoubtedly  it  intends,  with  refer- 
ence to  the  minority  party,  to  keep  up  the  same  basis  or 
standard  of  the  selection  of  the  representatives  of  that  party, 
to  wit,  an  organization  having  affiliation  and  relations,  political, 
throughout  the  state  regarded  as  the  great  political  division 
known  by  the  name  of  the  state  of  New  York. 

From  that  view  it  will  follow  that  when  these  commission- 
ers, members  jf  the  board  of  police,  come  to  perform  their 
duty  under  the  act,  they  are  to  look  at  the  democratic  party, 
located  in  the  city,  as  to  the  residence  of  its  members,  in  its 
relations  to  the  whole  party  as  an  organization  throughout  the 
state,  and  keep  in  view  these  relations,  and  to  look  upon 
the  organization  and  membership  of  that  party,  not  as  a  local 
body  but  as  a  party  organization  throughout  the  entire  state. 
Now,  in  this  case,  does  not  it  appear  that  the  commissioners 
have  fallen  into  an  error  in  supposing  that  in  selecting  inspect, 
ors  from  the  democratic  party  they  may  look  solely  at  that 
portion  of  the  party  which,  in  the  city  of  New  York,  sup- 
ports the  entire  democratic  ticket,  supported  by  the  state  at 
large  ?  That  is  to  say,  they  exclude,  as  not  entitled  to  consid- 
eration, in  selecting  the  board  of  inspectors,  that  great  body 
of  democrats,  which,  though  only  one  of  the  local  organiza- 
tions, see  fit  to  reject  a  single  one  of  the  nominees  of  the 
party  in  the  state,  while  retaining  their  relations  to  state 
issues  and  supporting  all  the  other  nominees  upon  the  same 
ticket. 

The  mere  effect  that  such  a  view  would  be,  if  perfectly 
carried  out,  that  if  every  democrat  in  the  city  of  New  York 
were  to  retain  affiliation  with  Tammany  Hall,  and  to  declare, 
that  for  personal  reasons,  they  would  not  vote  for  the  nominee 
of  the  democratic  convention  for  governor,  that  there  would 
be  no  body  of  democrats  in  the  city  representing  a  majority 
from  whom  any  inspectors  could  be  selected.  If  all  the  demo- 
crats of  the  city  should  join  the  Tammany  Hall  organization 
in  its  determination  not  to  vote  for  Robinson,  so  that  not  one 
man  could  be  found  who  intended  to  vote  for  him,  there 
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would  be  no  party  from  which  could  be  selected  any  inspector. 
It  would  follow,  if  that  view  be  correct,  that  if  out  of  80,000 
democratic  voters  of  the  city  of  New  York  but  one  man,  or 
two  men,  in  each  election  district,  could  be  found  who 
intended  to  vote  for  the  nominee  of  the  Syracuse  convention  and 
that  all  the  rest  intended  to  vote  against  him  for  their  personal 
reasons,  I  say,  in  that  case,  these  two  would  alone  constitute  a 
majority  party  from  which  a  selection  could  be  made,  and 
they,  because  they  intended  to  vote  for  Robinson  for  gover- 
nor, could  appoint  themselves.  That,  in  our  judgment,  is  not 
the  policy  of  the  law.  The  duty  of  the  commissioners  in 
making  this  selection  is  to  select  from  the  democratic  party  of 
this  city  as  an  entirety ;  they  have  no  right,  as  we  think,  to 
say  "  We  will  reject  Tammany  Hall  and  its  followers  from 
any  consideration,  because  they  do  not  support  the  nomina- 
tion of  Robinson,  and  they  would  have  no  right  to  reject 
Irving  Hall  from  all  consideration  because  it  would  not  sup- 
port the  regular  democratic  nominees  for  local  officers. 

On  the  contrary,  the  policy  of  the  law  requires  the  board  of 
police  to  look  at  the  democratic  party  with  a  view  to  its  relations 
to  state  issues  as  a  general  organization  and  as  a  whole,  and  select 
from  it,  without  respect  to  local  divisions,  temporary  or  other- 
wise, and  select  from  the  body,  proper  men  to  perform  the 
duty  of  inspectors. 

So  that  this  board  was  in  error  when  it  undertook  that 
Tammany  Hall,  its  followers  and  supporters  should  have  no 
consideration  in  selecting  suitable  men  for  the  office  of 
inspector.  It  should  take  the  whole  body  of  the  democratic 
party,  viewed  as  a  state,  and  not  as  a  county  party,  in  passing 
upon  the  merits  of  such  fit  men  as  they  would  find  in  connec- 
tion with  that  whole  body,  whether  Tammany  Hall  or  Irving 
Hall,  or  what  not ;  and,  without  choosing  proper  men  in  that 
way,  they  would  not,  in  our  judgment,  perform  the  duty 
imposed  upon  them  by  law.  It  seems  to  us  quite  clearly  a 
mistake  on  the  part  of  the  board  of  police  to  assume  that  a 
selection  made  from  one  local  organization,  excluding  another, 
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is  a  compliance  with  the  law.  The  mere  fact  that  for  personal 
reasons  a  large  body  of  democrats  decline  to  vote  for  Robinson 
for  governor,  or  anybody  else,  does  not,  in  our  judgment, 
determine  the  question  whether  or  not  they  are  any  longer  to 
be  considered  democrats  and  entitled  to  consideration  in  the 
appointment  of  inspectors,  as  the  law  requires  the  police  com- 
missioners to  give  consideration  in  such  appointments  to  the 
whole  body  of  the  democratic  party  in  this  city. 

But  while  presenting  these  general  considerations,  which 
we  hope  will  have  some  possible  effect  on  the  action  of  the 
board,  we  are  obliged  to  determine  this  application  on  other 
grounds.  In  the  first  place,  it  is  proper  for  the  court  to  say 
that  it  is  quite  a  mistake  to  suppose  that  the  failure  of  the 
board  of  commissioners  to  appoint  these  inspectors  before 
the  first  of  October,  will  operate  to  disfranchise  the  city  of 
New  York.  In  the  course  of  the  argument,  the  presiding 
justice  made  a  remark  to  the  effect  that  the  city  would  not  be 
disfranchised.  This  board  is  an  administrative  body  of  offi- 
cers to  discharge  certain  functions  under  the  law.  It  is  their 
duty  to  perform  these  functions.  The  law  has  fixed  the  time 
within  which  that  duty  should  be  executed.  It  is  a  universal 
principle  of  law  that,  where  a  right  of  the  people  is  con- 
cerned, the  failure  of  administrative  officers  to  perform  their 
duties  within  the  prescribed  time  shall  never  defeat  that 
right.  That  is  to  say,  it  will  be  impossible  for  this  board  of 
commissioners  to  defeat  the  right  to  the  franchise  in  this  city 
by  their  neglect  or  failure  to  do  a  duty  within  the  time  the 
law  prescribes.  It  would  simply  subject  them  to  a  process  to 
compel  them  to  immediately  make  the  selection  the  law 
requires  ;  and  it  would  have  the  same  effect  if  made  after 
October  first  as  though  made  before,  because  the  law  will  not 
tolerate  the  idea  of  failure  of  duty  on  the  part  of  an  execu- 
tive officer  so  as  to  defeat  a  popular  right. 

Therefore,  it  may  be  understood,  as  well  by  the  public  as 
by  the  commissioners  —  the  board  of  police  —  that  if  the 
appointments  are  not  made  before  the  first  of  October,  the 
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court  will  not  hesitate  to  entertain  at  that  time  an  application 
for  a  mandamus,  returnable  instantly,  to  compel  the  perform- 
.  ance  of  that  duty,  so  that  there  shall  be  no  failure  of  any 
regular  election  appointed  to  be  held  this  fall. 

But  we  are  compelled,  in  our  view  of  the  law,  to  deny  the 
present  application  for  this  reason  :  The  law  has  appointed 
these  officers  to  discharge  certain  official  duties ;  it  has  pre- 
scribed the  time  within  which  these  duties  are  to  be  per- 
formed. Within  that  period  their  power  of  performance  is 
as  perfect  on  one  day  as  on  another.  The  question  now  arising 
is,  in  law,  no  different  than  if  the  same  motion  had  been  made 
on  the  second  or  any  other  day  in  September.  The  board  of 
commissioners,  in  short,  have  until  the  first  day  of  October 
to  perform  their  duty.  The  papers  before  us  show  that  they 
have,  at  various  meetings,  been  attempting  to  perform,  in  the 
way  in  which  they  chose  to  act,  that  duty,  but  have  failed. 
Now,  if  the  papers  showed  that  the  board  refused  to  act  at 
all,  or  refused  to  convene  for  the  purpose  of  acting,  then, 
clearly,  it  would  be  our  duty  to  grant  a  mandamus  to  aid  in 
a  motion  to  compel  them  to  assemble  and  meet  and  act  under 
the  law.  The  board  has  taken  no  such  ground.  It  has  sim- 
ply failed  because  of  the  inability  of  the  commissioners 
among  themselves  to  agree  and  decide  upon  what  men  or  class 
of  men  shall  be  appointed.  They  have,  in  short,  reached  a 
point,  it  is  true,  where,  if  they  adhere  obstinately  to  their 
former  line  of  action,  there  will  be  a  failure  to  appoint ;  but 
the  court  cannot  assume  that  a  board  of  officers,  charged  with 
certain  duties,  will  adhere  to  a  particular  line  of  action  during 
the  whole  time  within  which  they  are  required  to  perform 
those  duties.  We  must  assume  that  that  board  will,  within 
the  period  prescribed,  do  its  duty.  It  is  the  legal  presump- 
tion, and  we  have  no  reason  to  suppose  that  this  board  will  not 
proceed  and  make  the  appointments,  selecting  their  appointees 
under  the  construction  that  the  court  thinks  ought  to  be  given 
to  the  law,  that  is,  take  them  from  the  body  of  the  democratic 
party,  good  men  and  true,  without  regard  to  local  organiza- 
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tions  or  divisions,  or  both.  Between  this  and  to-morrow  night 
that  board  may  wholly  change  its  views,  and  make  the  selection 
in  accordance  with  these  suggestions.  They  have  a  perfect 
right  to  that  period,  and,  therefore,  the  writ  of  mandamus 
would  be  improperly  issued  prior  to  the  expiration  of  that  time. 
BEADY  and  BARRETT,  JJ.,  concur. 

October  3,  1879,  the  application  for  mandamus  was 
renewed  on  the  part  of  the  above  relators.  In  the  interim 
the  board  of  police  commissioners  had  appointed  two  inspec- 
tors of  election  for  each  district  to  represent  the  minority  or 
republican  party,  and  one  to  represent  the  majority  or 
democratic  party.  The  latter  were  selected  from  the  anti- 
Tammany  organization.  The  board  had  failed  to  agree  upon 
the  fourth  inspector.  The  affidavits  represented  the  entire 
democratic  party  of  the  city  to  contain  in  round  numbers 
90,000  voters,  of  whom  60,000  were  Tammany  and  30,000 
anti-Tammany. 

Upon  this  renewed  application,  October  3,  1879,  the  court 
announced  its  decision  as  follows  : 

DAVIS,  P.  J.  —  The  court,  in  this  case,  have  reached  a 
unanimous  conclusion  as  to  their  construction  of  the  law,  and 
as  to  the  duty  of  the  board  of  police  in  executing  it.  "We 
had  occasion,  the  other  day,  to  express  our  opinion  of  the  con- 
struction of  the  law,  to  the  effect  that  in  the  appointment  of 
the  representatives  of  the  majority  party  in  the  board  of 
inspectors  of  election  ft  was  the  duty  of  that  board  to  con- 
sider the  democratic  party  as  an  entirety,  with  a  view  only  to 
its  relations  to  the  democracy  of  the  state,  without  respect  to 
its  relation  to  local  organizations.  "We  still  have  no  doubt  that 
that  is  the  true  construction  of  the  law,  and  that  it  was  the 
duty  of  the  board,  in  selecting  the  inspectors  who  represent 
the  majority  party,  to  have  secured  to  the  democracy,  as  a 
whole,  just  and  fair  representation.  The  policy  of  the  law 
was  to  secure  such  representation  as  would  ensure  fairness  in 
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the  election  and  honesty  in  the  counting  and  in  the  returns  ; 
and  for  that  purpose  it  was  intended  that  the  representation 
of  the  majority  party  should  not  be  limited  to  factions  in  that 
party,  but  to  the  whole ;  hence  the  construction  given  by  the 
opinion  pronounced  by  the  court  on  that  occasion  before  it 
had  proceeded  to  take  further  action.  They  have  appointed, 
in  conformity  to  their  duty,  the  representatives  of  the 
minority  party ;  all  questions  touching  that  representation 
are,  therefore,  eliminated  from  the  case.  They  have  not  pro- 
ceeded, in  respect  to  representatives  of  the  majority  party,  in 
conformity  to  the  opinion  pronounced  by  the  court.  On  the 
contrary,  they  have  appointed  ,  as  it  now  appears,  from  a  sec- 
tion or  faction  of  that  party  —  without  considering  the  other 
section  or  faction  —  one  inspector  for  each  election  district. 
In  making  that  appointment  only  one-third,  or,  in  round  num- 
bers, 30,000  democrats  of  the  city  —  referring  to  the  division 
between  these  organizations  at  the  last  election  —  only  about 
one-third  of  the  entire  party,  have  been  allowed  any  repre- 
sentation or  consideration  whatever.  Two-thirds  are  without 
representation  in  these  boards  of  election  inspectors,  except 
the  few  members  that  have  since  been  appointed  ;  but — I  am 
speaking  of  the  one  inspector  for  each  district  of  the  anti- 
Tammany  democracy — two-thirds  of  the  democratic  party  have 
been  left  without  representation.  It  was  the  duty  of  the  board 
in  making  the  selection  to  give  representation  to  both,  that  is 
to  say,  to  have  selected  from  the  combined  local  organizations 
proper  and  fit  men,  without  regard  to  their  sectional  or  local 
associations.  But  these  appointments  have  been  made,  and  it 
is  not  in  the  power  of  the  court  by  its  process  to  interfere 
with  them.  There  are  left  a  large  number  of  districts  in 
which  the  fourth  inspector  remains  yet  to  be  appointed.  What, 
in  fairness,  in  common  justice,  ought  to  be  done  in  respect  to 
those  inspectors  ?  Certainly,  if  the  fourth  inspector  be  selected, 
as  indicated  by  the  list,  from  the  organization  that  already  has 
one,  then  the  two-thirds  of  the  democratic  party  will  be  wholly 
without  representation  or  consideration  in  selecting  these 
VOL.  LVTI  58 
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officers.  The  court  thinks,  unanimously,  that  it  was  the  duty 
of  the  board,  after  having  taken  such  action  as  was  taken,  to 
secure  to  the  minority  of  the  majority  party  inspectors  of 
election  representing  them  to  the  extent  of  one  in  each  dis- 
trict. The  court,  I  say,  thinks,  unanimously,  that  it  was  and  is 
the  duty  under  the  fair  construction  of  the  law  for  the 
purpose  of  securing  representation  to  the  whole  body  of  the 
majority  party,  to  have  proceeded  and  selected  the  remaining 
inspectors  from  the  organization  known  as  the  Tammany  de- 
mocracy. .  While  we  are  of  opinion,  without  any  dissent  or 
doubt,  that  that  is  the  true  construction  of  the  law,  and  ought 
to  be  carried  out,  we  have  nevertheless  been  unable  to  agree 
among  ourselves  with  unanimity  as  to  the  form  of  the  order 
that  should  be  issued.  "We  all  concur  that  a  mandamus  should 
issue  in  the  case.  As  to  its  form  some  doubts  are  entertained 
by  members  of  the  court,  and  that  question  will  be  reserved 
for  the  further  consideration  of  the  court  until  it  again  con- 
vene at  the  adjourned  hour  to-morrow. 

October  4th,  upon  reassembling,  the  court  announced  the 
form  of  its  order  as  follows : 

BABKETT,  J. —  The  difficulty,  and  the  only  difficulty,  which 
was  in  the  mind  of  the  court,  was  as  to  the  power  by  man- 
damus to  remedy  the  evil  •  which  was  complained  of,  and 
which  was  brought  before  us.  "We  were  mindful  of  the 
fact  that  the  rule  of  law  was  well  settled,  that  while  it  was  in 
the  power  of  the  court  to  direct  a  subordinate  body  to  act,  it 
was  not  within  the  power  of  the  court  to  direct  the  manner 
in  which  they  should  act.  We  were  very  clear  that  we  had 
no  right,  no  power,  to  interfere  with  the  proper  exercise  of 
the  discretion  of  the  board.  We  were  also  very  clear  that  we 
had  power  to  construe  the  law  under  which  the  board  should 
act,  and  that  it  was  the  duty  of  the  board,  in  good  faith,  to 
exercise  the  discretion  vested  in  it  in  the  light  of  that  judi- 
cial construction.  How,  then,  to  enforce  our  construction,  and 
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yet  to  leave  the  board  perfectly  free  in  the  exercise  of  its  legiti- 
mate discretion,  was  the  question.  I  find  from  an  examin- 
ation of  the  cases  which  the  learned  counsel  for  the  corpora- 
tion refers  us  to,  that  the  courts  have  settled  the  rule  that  we 
could  direct  a  subordinate  body  so  far  as  a  judicial  construc- 
tion of  the  law  demanded.  For  instance,  in  the  case  in  the 
forty-third  New  York,  of  the  assessors,  to  which  reference 
has  been  made,  the  court  held  that  it  was  not  competent  to 
compel  the  assessors  to  make  an  affidavit.  It  had,  in  the 
language  of  Mr.  justice  GROVER,  power  to  compel  the 
assessors  to  ascertain  the  facts  upon  which  the  affidavit 
would  proceed,  and  when  the  facts  were  ascertained,  to 
make  such  affidavit  as  in  their  judgment  the  facts  demanded ; 
not  to  make  a  particular  affidavit,  but  to  make  the  affi- 
davit after  they  had  proceeded  to  inquire  and  determine 
what  was  the  truth.  So,  in  the  case  of  The  People  agt. 
Opdyke  (39  Barbour)  there  was  a  diversity  of. opinion  between 
the  mayor  and  comptroller  as  to  what  the  law  meant.  The 
mayor  claimed  that  it  meant 'four  daily  papers  having  the 
largest  circulation  anywhere,  not  merely  in  the  city  of  New 
York.  The  comptroller  claimed  that  it  meant  four  daily 
papers  having  the  largest  circulation  in  the  city.  The  court 
below  ordered  the  comptroller  to  join  with  the  mayor  in  desig- 
nating four  papers,  naming  them,  and  adjudicating  that  they 
were  the  four  papers  having  the  largest  circulation  anywhere. 
The  court  above  held  that  it  was  competent  to  tell  the  mayor 
and  comptroller  that  the  law  meant  four  daily  papers  having 
the  largest  circulation  anywhere,  and  not  merely  in  the  city 
of  New  York ;  and  that  when  that  was  ascertained  it  was  the 
duty  of  the  two  to  meet  and  decide  which  were  these  four 
daily  papers ;  and  the  order  was  modified  so  far  as  to  require 
them  to  convene  and  to  select  the  four  daily  papers  having 
the  largest  daily  circulation  anywhere.  They  were  limited  to 
do  it,  and  were  bound  to  do  it  in  good  faith.  The  law  was 
construed  for  them,  but  the  fact  was  for  them  to  determine. 
So,  in  the  case  of  The  People  agt.  The  Common  Council  of 
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Troy,  lately  decided  in  the  court  of  appeals,  which  proceeded 
on  the  authority  of  the  case  in  this  department  to  which  I 
have  referred,  the  court  held  that  it  was  the  true  rule  that  the 
court  could  construe  the  law,  and  determine  what  class  of 
papers  were  published  and  how  published,  and  when  that  was 
done  it  was  for  the  board  to  convene  and  take  evidence  on  the 
subject  and  determine  it  in  good  faith.  So,  therefore,  it 
seems  to  me,  as  a  clear  result  of  the  authorities,  that  it  is  our 
duty  to  determine  the  law  under  which  this  board  shall  act ; 
and  it  is  their  duty,  in  good  faith  ( not  seeking  to  evade  our 
construction,  but  to  follow  it ),  to  exercise  their  discretion 
within  the  limits  of  that  judicial  construction,  and  in  the  light 
of  it  to  do  their  duty.  That  being  so,  what  remains  ?  We 
construed  the  law  on  a  prior  occasion.  We  held  that  the  law 
meant  that  they  should  select  from  the  majority  two  inspect- 
ors of  election  representing  the  majority,  out  of  the  entire 
body  of  democratic  voters  of  the  county  of  New  York.  We 
held  that  that  was  the  intention  of  the  legislature  and  the 
meaning  of  the  act.  That  is  the  law  under  which  they  were 
bound  to  proceed.  We  did  not  tell  them  they  were  to  select 
any  particular  men.  We  left  that  to  their  discretion  abso- 
lutely. To  have  attempted  to  tell  them  what  men  they  should 
have  selected  would  have  been  a  usurpation,  in  my  judgment; 
to  tell  them  out  of  which  class,  or  defining  the  class  out  of 
which  they  should  take  the  778  men,  was  leaving  them  the 
fullest  exercise  of  discretion,  and  not  instructing  them  in  the 
method  in  which  they  should  proceed.  How  do  they  obey  ? 
Not  by  selecting  two  inspectors  from  —  we  will  say,  in  round 
numbers  —  90,000  democratic  voters  in  the  county  of  New 
York,  but  selecting  one  exclusively  from  the  section  of  the 
democratic  party  which  represents,  in  round  numbers,  30,000 
voters.  They  therefore  exclude  from  any  consideration  the 
remaining  60,000  in  that  selection.  Now,  what  is  our  duty 
under  these  circumstances?  To  enforce  our  original  judg- 
ment. And  how  can  that  be  done  practically  ?  If  they  had 
appointed  no  inspectors  from  the  majority  party,  then,  I 
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apprehend  our  duty  would  have  been  limited  to  directing 
them  to  select  two  from  the  entire  democratic  party  in 
this  city.  But  as  they  have  precluded  the  possibility  of 
that  by  the  selection  and  appointment  of  one  from  this 
section,  there  is  no  practicable  method  left,  except  to  require 
them  to  select  the  other  from  what  remains.  One  part 
has  been  represented,  as  evidenced  by  the  action  of  the 
board;  the  other  .part  is  absolutely  unrepresented.  The 
papers  before  us  show  conclusively  that  the  two  sections  con- 
stitute the  democratic  party  and  the  majority  of  the  demo- 
cratic voters  in  this  city.  If  that  were  not  so,  it  should 
appear  by  affidavit  otherwise.  The  facts  are  before  us  that 
these  two  sections  represent  the  entire  class  out  of  which  it 
was  the  duty  of  the  board  to  select.  It  therefore  follows, 
to  render  the  decision  originally  made  effectual,  that  the 
remaining  inspectors  must  be  selected  from  what  remains 
unrepresented.  If  the  board  is  left  a  discretion  of  singling 
inspectors  from  the  entire  body,  then  they  may  choose  to 
exclude  again  the  60,000  which  remain  unrepresented  ;  and 
that,  we  apprehend,  they  cannot  do  under  a  fair  construction 
of  the  law.  We,  therefore,  think  that  as  we  had  the  right  to 
direct  them  to  select  two  inspectors  from  the  great  class  who 
are  now  in  the  posture  which  they  themselves  have  put  it,  it 
is  our  duty  to  compel  the  selecting  of  the  remaining  inspector 
from  the  other  class,  which  remains  unrepresented.  That 
will,  therefore,  be  the  order.  "We  do  not  interfere  with  their 
discretion.  We  do  not  say  they  shall  appoint  778  men  named 
by  any  one.  Their  judgment  is  open,  free  and  unbiased,  but 
they  must  exercise  it  in  good  faith  and  they  must  do  it  in  the 
spirit  of  obedience,  and  not  in  the  spirit  of  evasion.  And  we 
simply  tell  them  that  out  of  this  large  class  which  remains, 
of  the  60,000  in  that  section,  out  of  that  entire  body  in  good 
faith,  must  exercise  their  judgment  in  their  selection ;  then 
all  will  be  represented,  and  the  law,  as  we  construe  it,  will  be 
enforced ;  and  their  judgment  will  not  be  in  the  slightest 
degree  fettered. 
DAVIS,  P.  J.,  and  BKADY,  J.,  concurred. 
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The  following  order  was  entered : 

An  application  for  a  mandamus  being  now  made  to  this  court, 
upon  the  affidavit  of  Robert  A.  Van  Wyck  and  others,  and 
the  said  affidavits  and  the  papers  annexed  thereto  having  been 
read  for  the  relators,  and  the  affidavits  of  Charles  F.  MacLean, 
James  E.  Morrison,  De  Witt  0.  Wheeler  and  Stephen  B. 
French  having  been  read  for  the  respondents,  and  Mr.  David 
Dudley  Field  and  Mr.  Edwin  W.  Stoughton  having  been' 
heard  for  the  application,  and  Mr.  Elihu  Root  having  been 
heard  for  the  respondents,  Wheeler  and  French,  and  Mr. 
Francis  N.  Bangs  in  opposition  thereto,  it  is  now  ordered  and 
adjudged  that  a  peremptory  writ  of  mandamus  issue  forth- 
with to  De  Witt  0.  Wheeler,  Stephen  B.  French,  Charles  F. 
MacLean  and  James  E.  Morrison,  and  each  of  them,  they  being 
the  commissioners  of  police,  and  to  the  boar  d  of  police  of  the 
city  of  New  York,  commanding  them  and  each  of  them 
forthwith  to  appoint  as  inspectors  of  election  in  the  city  of 
New  York,  for  the  year  18T9,  in  addition  to  the  persons 
already  appointed  by  them  as  such  inspectors,  one  person  in 
each  election  district  in  the  said  city  where  four  inspectors 
have  not  already  been  selected,  who  shall  be  such  persons  as 
they  are  required  by  law  to  appoint,  and  also  such  persons  as 
poll  clerks  in  the  city  of  New  York  for  the  year  1879  as  they 
are  required  by  law  to  appoint  and  as  they  may  not  have 
hereto  appointed ;  and  it  appearing  to  the  court  that  the  said, 
commissioners  of  police  have  already  appointed  for  each  elec- 
tion district  two  persons  representing  the  political  minority  in 
the  said  city  on  state  issues,  and  one  person  from  the  political 
majority  on  state  issues,  being  of  different  political  faith  and 
opinion  from  the  said  minority ;  and  that  such  third  person 
was  taken  from  a  section  of  the  said  majority  which  has  a 
ssparate  organization  and  is  inferior  in  numbers  to  another 
section  of  the  same  political  faith  and  opinions  on  state  issues, 
which  also  has  a  separate  organization  commonly  known  as 
the  Tammany  Hall  democracy,  and  that  the  said  commissioners 
of  police  have  refused  to  appoint  from  the  said  last  mentioned 
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section,  and  it  further  appearing  on  the  papers  before  the 
court  that  the  sections  referred  to  constitute  the  entire  major- 
ity party  in  said  city  and  county  of  New  York  ;  it  is  ordered, 
that  the  said  writ  shall  further  command  the  said  persons  and 
board  to  appoint  the  said  fourth  inspector  for  each  election 
district  from  the  said  last  mentioned  section,  commonly  known 
as  the  Tammany  Hall  democracy. 


SUPEEME  COUET. 

THE  PEOPLE  ex  rel.  SIDNEY  P.  NICHOLS  agt.  EDWARD  COOPER, 
mayor  of  New  York. 

Practice  —  Venue  in  certiorari — how  fixed — Stay  of  proceedings  and  vacation 
of  stay  —  when  stay  cannot  be  upheld —  Code,  sections  722,  776  —  Motion  to 
quash  writ,  where  made — must  be  after  return. 

The  power  of  the  court,  on  petition  for  certiorari,  to  fix  the  venue  of 
future  proceedings,  depends  upon  its  general  authority,  not  upon  sec- 
tion 825  of  the  Code. 

A  special  term  at  chambers,  in  the  district  in  which  a  proceeding  is  pend- 
ing, has  jurisdiction  and  can  properly  entertain  a  motion  to  vacate  a 
stay  made  by  a  judge  out  of  court.  Section  722  of  the  Code  confers 
this  authority.  Section  776  contains  no  limitations  of  the  general 
powers  of  the  court,  but  prescribes  the  practice  to  be  pursued  upon  a 
second,  when  the  same  has  been  previously  refused,  or  granted  on  terms, 
by  another  judge. 

A  motion  to  quash  a  writ  must  be  made  in  the  district  in  which  it  is 
returnable,  or  at  a  term  held  in  a  county  adjoining  that  in  which  it 
is  returnable.  As  a  rule  such  a  motion  can  only  be  made  after  return. 

A  stay  of  proceedings  to  enable  a  motion  to  quash,  to  be  made  out  of  the 
district  and  before  return,  cannot  be  upheld. 

/Special  Term  at  Chambers,  New  York  county,  September, 
1879. 

A  motion  was  made  at  the  Albany  special  term  in  June 
last,  for  a  writ  of  certiorari,  directed  to  the  governor  of  the 
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state  and  to  the  mayor  of  the  city  of  New  York,  for  the  pur- 
pose of  reviewing  their  proceedings  in  the  attempt  to  remove 
Mr.  Sidney  P.  Nichols  from  the  office  of  police  commissioner 
of  said  city.  Such  motion  was  on  notice  to  the  governor, 
the  mayor  and  to  Mr.  MacLean  who  had  been  appointed  to 
fill  the  vacancy  in  the  police  board,  created  by  the  removal  of 
Mr.  Nichols.  The  application  for  the  writ  was  argued  by 
counsel  representing  all  parties  ;  judge  WESTBROOK,  who  held 
such  term  and  heard  the  argument,  directed  the  writ  to  issue 
against  the  mayor,  but  refused  it  as  to  the  governor  (See 
opinion,  ante,  p.  395). 

The  order  directing  the  writ  to  issue  was  entered  in  the 
county  of  Albany,  but  by  its  terms  was  made  returnable  at  a 
special  term  of  this  court,  to  be  held  at  chambers,  in  the  city 
of  New  York,  on  the  first  Monday  of  September  instant. 

The  return  to  the  writ  had  not  been  made  at  the  time  of 
hearing  this  motion.  By  order  of  the  special  term,  held  in 
the  city  of  New  York,  on  the  thirtieth  day  of  April  last,  Mr. 
justice  BEADY  presiding,  the  time  for  filing  a  return  to  the 
writ  was  extended  to  Tuesday,  September  2,  1879.  The 
mayor  having  taken  an  appeal  from  the  order  allowing  the 
writ  to  the  general  term  of  the  third  department,  applied  to 
this  court,  at  special  term  (WESTBROOK,  J.,  presiding),  for  -a 
stay  of  proceedings  pending  such  appeal.  Upon  this  applica- 
tion, counsel  on  both  sides  were  heard,  and  after  considera- 
tion the  stay  was  refused.  At  the  same  time  to  expedite  a 
speedy  decision  of  the  matter,  the  court  required  the  relator 
to  give  a  stipulation  to  argue  the  appeal  at  a  general  term  to 
be  held  in  the  first  department  in  October  next.  On  the 
fourth  day  of  September  instant,  the  same  application  which 
was  made  at  the  New  York  special  term  (judge  WESTBROOK 
presiding),  was  made  to  the  general  term  then  in  session  in 
the  third  department,  held  by  judges  LEARNED,  BOARDMAH 
and  FOLLETT,  and  a  stay  of  proceedings  was  again  refused. 

Afterwards  notice  was  given  of  a  motion  before  the  special 
term,  to  be  held  at  the  chambers  of  Mr.  justice  LANDON,  in 
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the  city  of  Schenectady,  on  the  third  Tuesday  of  September 
instant,  to  quash  or  supersede  the  writ  of  certiorari.  On  the 
papers  in  this  motion,  Mr.  justice  LSTGALLS  granted  a  stay  of 
proceedings  under  the  writ  until  such  motion  could  be  heard 
and  determined,  which  stay  the  counsel  for  the  relator,  now 
moves  at  special  term,  at  chambers,  to  vacate. 

John  D.  Townsend,  for  the  relator. 
F.  N.  Bangs,  for  the  respondent. 

WESTBROOK,  J.  —  In  disposing  of  the  motion  to  vacate  the 
stay  of  judge  LSTGALLS,  the  results  of  deliberation  will  be 
stated  without  giving  in  full  the  mental  processes  by  which 
they  have  been  obtained : 

First.  The  motion  by  the  mayor,  to  be  made  in  Schenectady, 
is  to  quash  the  writ  and  not  the  order  directing  its  issue.  The 
order  directs  in  what  district  and  county  future  proceedings 
thereunder  shall  be  had  and  taken.  The  power  of  the  court 
to  fix  the  venue  of  further  action  depends  upon  its  general 
authority  in  the  premises,  and  not,  perhaps,  upon  section  825 
of  the  Code,  which  confers  upon  a  justice  of  the  supreme 
court,  when  acting  as  a  judge,  the  same  power  which  the 
court  inherently  must  possess.  The  officer  to  whom  the  writ 
issues  cannot  annul  the  effect  of  the  order  by  disobeying  its 
mandate  and  refusing  to  file  his  return.  The  subsequent 
orders  -entered  in  the  city  and  county  of  New  York  also,  if 
such  a  thing  is  possible,  validate  and  confirm  the  position  that 
that  city  and  county  is  the  spot  where  the  litigation  must  be 
conducted. 

Second.  As  the  proceeding  is  pending  in  the  first  district, 
a  motion  to  vacate  a  stay  of  proceedings  made  by  a  judge  out 
of  court  can  properly  be  entertained  and  heard  by  the  court 
held  therein.  No  doubt  has  ever  been  entertained  by  the 
profession  on  this  point,  and  it  is  also  expressly  conferred  by 
section  772  of  the  Code.  Section  776  contains  no  limitation 
VOL.  LVII  59 
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upon  the  general  powers  of  the  court.  It  prescribes  the  prac- 
tice to  be  pursued  upoit  a  second  order  made  by  a  judge  when 
the  same  has  been  "  wholly,  or  partly,  refused,  or  granted  con- 
ditionally or  on  terms  "  by  another,  and  makes  it  the  duty  of 
the  judge  granting  the  last  order  to  vacate  it  himself  ;  and  if 
"  he  is  absent  or  otherwise  unable  to  hear  the  application," 
then  any  judge  may  do  it  "  upon  proof,  by  affidavit,  of  the 
facts." 

Third.  Every  question  which  the  motion  to  quash  presents 
was  considered  upon  the  application  for  the  writ  of  certiorari, 
and  the  appeal  from  the  order  allowing  the  writ  will  involve 
the  same  identical  propositions  which  are  sought  to  be  pre- 
sented by  the  motion  to  quash.  In  substance,  then,  though 
not  in  form,  the  stay  granted  by  brother  INGALLS  is  precisely 
what  the  court,  both  at  special  and  general  term,  has  refused 
and  it  was  granted  to  enable,  not  a  superior  tribunal,  but  the 
same,  though  held  by  a  different  judge,  to  review  past  action, 
or,  in  short,  to  permit  one  judge  to  review  the  action  of  his 
judicial  brother  and  peer. 

However,  much  I  may  respect  an  associate  (and  the  learn- 
ing and  integrity  of  judge  INGALLS  are  fully  conceded),  a 
careful  consideration  having  induced  me  to  refuse  a  stay  before 
hearing  had  at  special  term  upon  the  merits,  until  a  review  of 
my  action  in  allowing  the  writ  could  be  had  in  general  term 
on  the  appeal  taken  from  the  order  allowing  the  certiorari, 
the  same  consideration  must  compel  the  vacation  of  a  stay 
which  stops  all  action,  until  a  brother  judge  has  reviewed  it. 

Fourth.  A  motion  to  quash  a  writ  must  be  made  in  the 
district  in  which  it  is  returnable,  or  at  a  term  held  in  a  county 
adjoining  that  in  which  it  is  so  returnable;  and,  as  a  rule, 
such  motion  can  only  be  entertained  after  a  return  is,  in  fact, 
made.  A  stay  of  proceedings  to  enable  a  motion  to  be  made 
elsewhere,  and  before  return,  cannot  be  upheld,  even  though 
a  motion  to  quash  it  can  be  entertained  (which  is  not  con- 
ceded), when  the  allowance  has  been  on  motion  and  after  a 
full  hearing. 
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Fifth.  The  writ  was  properly  made  returnable  at  the  cham 
bers  special  term.  The  term  now  being  held  there  is  a 
special  term  of  the  supreme  court,  having  all  the  powers  and 
functions  belonging  thereto,  of  which  it  cannot  be  deprived 
by  a  rule  which  simply  partitions  business  among  terms  and 
parts  of  the  same  court.  Making  the  writ  returnable  when 
it  was  is  also,  it  seems  to  me,  fully  warranted  by  the  rules. 

Sixth.  The  motion  to  vacate  the  stay  is  granted. 

NOTE. —  The  fifth  proposition  above  stated  overruled  in  general  term 
(  See  following  opinion ).     [REP. 


.  .    f.  SUPEEME  COURT. 

^T 

THE  PEOPLE  ex  rel.  EDWARD  COOPER,  mayor  of  New  York, 
agt.  THE  SPECIAL  TERM  AT  CHAMBERS  FOR  NEW  YORK 
COUNTY,  HON.  THEODORIC  E,.  WESTBROOK,  justice,  presiding 
thereat,  and  SIDNEY  P.  NICHOLS,  the  relator  in  proceedings 
pending  in  said  special  term,  at  chambers,  against  the 
relator  herein. 

Certiorari,  how  and  where  issued —  is  not  a  writ  of  right,  but  one  of  discretion 

—  Where  returnable  —  where  heard  —  Notice  of  hearing  required   on  — 
cannot  be  heard  as  a  non-enumerated  motion  —  Rules  of  court  have  the 
force  of  statutes  —  Distinction  between  special  terms  at  chambers  and  special 
terms  proper —  Only  non-enumerated  motions  can  be  heard  at  the  former  — 
Section  780  of  Code  does  not  relate  to  enumerated  motions  —  chapter  10  of 
the  Code  relates  only  to  issues  presented  by  the  pleadings  —  In  certiorari 
proceedings  there  are  no  pleadings  eo  nomine  —  they  are  special  proceedings 

—  Practice. 

The  common  law  writ  of  certiorari  is  not  a  writ  of  right  but  rests  in  the 

sound  discretion  of  the  court. 

Application  for  it  must  be  made  to  the  court  and  not  to  the  judge. 
It  mu'st  be  made  returnable  at  the  general  term  of  the  district  in  which 

the  proceedings  to  be  reviewed  are  had. 
After  the  return,  and  when  the  proceedings  are  in  a  condition  to  be  heard, 
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a  hearing,  by  Rule  44,  may  be  secured  by  either  party,  at  special  term, 
except  in  cases  which  by  law  are  required  to  be  heard  at  general 
term. 

Such  cases  may  be  put  on  the  preferred  calendar,  at  special  term,  upon 
filing  note  of  issue. 

The  rules  established  by  the  conventions  of  the  judges,  have  the  force 
and  effect  of  statutes  and  cannot  be  properly  departed  from  ;  they  are 
binding  upon  all  courts  except  the  court  of  appeals  and  courts  for  the 
trial  of  impeachments. 

In  a  proceeding  by  certiorari,  the  respondent  is  entitled  to  the  usual  notice 
of  argument,  not  notice  of  argument  of  a  motion,  but  the  usual  notice 
of  argument  (founded  upon  a  note  of  issue  to  be  filed)  that  the  cause 
will  be  brought  to  a  hearing. 

The  Code  confers  no  authority  to  shorten  the  time  required  for  notice 
of  argument.  Section  780  of  the  Code  has  no  application  to  pro- 
ceedings upon  certiorari  in  enumerated  motions. 

If  the  proceedings  at  special  term  up  to  the  order  to  show  cause  why  the 
relator  should  not  have  judgment  upon  the  return,  had  been  regular  the 
respondent  had  a  right  to  the  usual  notice  of  hearing  and  he  could  not 
be  deprived  of  that  right. 

The  order  to  show  cause  having  been  made  returnable  in  less  than  the 
required  time  for  notice  of  argument  was  unauthorized  and  the  exercise 
of  any  power  under  it  should  be  prohibited. 

In  the  first  department  there  is  a  distinction  between  special  terms  at  cham- 
bers and  special  terms  proper.  The  former  has  jurisdiction  in  respect 
to  non-enumerated  motions  and  chamber  business,  and  not  for  the  trial 
of  issues  of  law  or  of  fact,  nor  has  it  any  appellate  jurisdiction. 

Hearing  upon  return  to  certiorari  is  an  enumerated  motion.  Special  terms 
at  chambers  have  no  jurisdiction  to  hear  such. 

The  issues  treated  of,  by  chapter  10  of  the  Code,  are  those  only  which 
are  presented  by  the  pleadings  in  civil  actions.  Proceedings  by  certiorari 
are  special  and  have  no  pleadings  eo  nomine.  Section  964  of  the  Code 
does  not  apply  to  such. 

Fvrst  Department,  Exi/raordmary  General  Term,  Septem- 
ber, 1879. 

Before  DAVIS,  P.  J.,  BEADY  and  BARRETT,  JJ. 

SEPTEMBER  19,  1879,  on  motion  of  the  relator,  the  supreme 
court,  extraordinary  general  term,  granted  an  order  that  the 
respondents  show  cause,  September  25,  1879,  why  a  writ  of 
prohibition  should  not  be  issued,  prohibiting  the  special  term 
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at  chambers  for  the  county  of  New  York,  and  judge  WEST- 
BROOK,  or  any  justice  presiding  thereat,  from  hearing  and 
determining  the  questions  arising  upon  a  writ  of  certiorari, 
issued  upon  the  relation  of  Sidney  P.  Nichols  against  Edward 
Cooper,  mayor  of  New  York,  and  from  reviewing,  affirming 
or  reversing  the  proceedings  of  said  Edward  Cooper,  mayor, 
mentioned  in  said  writ  of  certiorari,  and  from  rendering  any 
judgment  thereon ;  and  prohibiting  said  Sidney  P.  Nichols 
from  applying  to  said  special  term  for  any  hearing  or  judg- 
ment on  said  writ  of  certiorari  and  the  return  thereto  (See 
case,  The  People  ex  rel.  Nichols  agt.  Edward  Cooper,  Mayor, 
ante,  p.  463). 

It  appeared,  on  the  application  for  the  foregoing  order, 
that,  under  the  compulsion  of  the  writ  of  certiorari,  and  of 
certain  orders  issued  at  special  term,  subsequent  to  the 
issuance  of  the  writ,  the  mayor,  on  September  15,  1879,  made 
return  thereto.  That  afterward,  the  special  term,  at  chambers, 
September  16,  1879,  made  an  order  requiring  the  mayor  to 
show  cause,  before  said  term,  on  the  22d  day  of  September, 
1879,  why  the  proceedings  of  the  mayor  against  Nichols, 
removing  him  from  office,  should  not  be  reversed,  and  declared 
null  and  void. 

The  order  came  on  to  be  heard  on  the  return  day. 

F.  N.  Bangs,  for  relator. 

W.  A.  Hutler  and  John  D.  Townsend,  for  respondent 
Nichols. 

T.  C.  Cronin,  for  respondent,  Mr.  Justice  WESTBROOK. 

BRADY,  J.  —  Having  been  assigned  by  my  associates  of  the 
general  term  to  the  performance  of  that  duty,  I  have,  in  the 
following  opinion,  expressed  as  concisely  as  possible  the  result 
of  our  examination  of,  and  consultation  upon,  the  questions 
which  we  deem  involved  in  this  matter. 
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The  relator  applies  for  a  writ  prohibiting  the  special  term  at 
chambers,  held  in  this  district,  and  any  justice  presiding  thereat, 
from  proceeding  to  any  determination,  trial  or  judgment  in 
the  controversy  arising  between  Sidney  P.  Nichols  and  the 
relator,  arising  upon  a  certiorari  issued  upon  the  application 
of  Mr.  Nichols,  and  made  returnable  at  said  special  term ; 
and,  though  the  arguments  of  counsel  covered  an  extensive 
field,  the  only  questions  to  be  considered  are  those  which 
appertain  to  the  propriety  of  granting  the  writ  applied  for. 

It  appears,  from  the  papers  submitted,  that  Mr.  Nichols, 
feeling  himself  aggrieved  by  the  official  action  of  the  relator, 
applied  for  and  obtained  a  common-law  writ  of  certiorari) 
the  object  of  which  was  to  secure  a  review  of  such  official 
action  and  a  judicial  determination  of  its  propriety  and 
justice. 

The  certiorari  was  made  returnable  at  a  special  term  to  be 
held  on  the  first  Monday  of  September,  at  chambers  in  this 
district,  and  certain  proceedings  were  thereupon  had  in  rela- 
tion thereto,  including,  among  others,  the  filing  of  a  return 
by  the  relator  (the  mayor),  which  was  done  on  the  fifteenth 
of  September,  instant. 

As  already  intimated,  it  is  not  the  intention  of  this  court,  at 
this  time,  to  express  any  views  in  regard  to  that  certiorari, 
or  the  proceedings  thereunder,  except  so  far  as  may  be 
necessary  for  the  determination  of  the  application  for  the 
writ  of  prohibition. 

The  common-law  writ  of  certiorari,  for  which  application 
must  be  made  to  the  court,  and  not  to  a  judge  at  chambers 
(1  Crary  Spl.  Pr.,  159),  is  not  a  writ  of  right,  but  rests  in 
the  sound  discretion  of  the  court  to  which  application  for  it 
may  be  made ;  and  when  granted,  it  seems,  must  regularly  be 
made  returnable  at  the  general  term,  and  at  the  general  term 
of  the  district  in  which  the  proceedings  sought  to  be  reviewed 
are  had  (5  Waifs  Pr.,  472,  and  authorities  cited}.  "When 
the  return  is  filed,  and  the  proceedings  are  in  a  condition  to 
be  heard,  a  hearing,  by  an  existing  rule  of  this  court  (Rule 
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44),  may  be  secured  by  either  party  at  the  special  term, 
except  in  cases  in  which  they  are  by  law  required  to  be  heard 
at  the  general  term,  and  in  cases  of  certiorari  to  courts  of 
sessions  and  oyer  and  terminer  in  criminal  cases.  And  the 
proceedings  may  be  placed  on  the  preferred  calendar  of  the 
special  term  upon  filing  a  proper  note  of  issue. 

Originally,  the  hearing  was  at  the  general  term,  and  this 
continued  to  be  the  rule  until  the  adoption  of  new  rules  by 
the  judges  in  convention,  at  the  capitol  in  the  city  of  Albany, 
on  the  24th  of  November,  1874,  and  which  were  to  com- 
mence and  take  effect  on  the  1st  of  February,  1875.  Rule  53, 
then  adopted,  is  precisely  the  same  as  the  present  rule  No.  44, 
to  which  reference  has  been  made,  and  which  was  readopted 
in  1877. 

The  rule  of  the  supreme  court  on  the  subject  existing  in 
1847,  provided  only  for  the  hearing  at  special  term  of  cases 
of  certiorari  to  remove  interlocutory  proceedings  of  subor- 
dinate courts,  and  which  was  to  be  brought  on  upon  the  usual 
notice  of  argument,  or  if  placed  upon  the  calendar  of  the 
general  term,  was  entitled  to  a  preference  on  the  morning  of 
any  day  during  the  first  week  of  the  term.  This  rule  was 
again  adopted  in  convention  in  1849.  It  was  continued  in 
1854.  It  was  changed1,  however,  in  the  convention  of  the 
judges,  in  Albany  in  August,  1858,  and  the  old  rule  estab- 
lished. Rule  47  of  the  then  declared  rules  is  as  follows : 

"Every  case  of  certiorari  to  subordinate  courts,  tribunals 
or  magistrates,  may  be  brought  to  a  hearing  by  either  party 
upon  the  usual  notice  of  argument,  and  shall  be  entitled  to 
preference  on  the  morning  of  any  day  during  the  first  week 
of  the  term." 

The  parties  were,  therefore,  deprived,  by  this  rule,  of  the 
right  to  a  hearing  at  special  term,  whether  the  case  related  to 
interlocutory  proceedings  or  not,  as  we  learn  from  its  positive 
terms.  This  rule  was  reiterated  in  a  convention  of  the  judges 
held  at  the  capitol  in  Albany,  in  December,  1870,  but  provi- 
sion was  made  by  it  that  the  cause  should  be  placed  on  the 
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preferred  calendar  on  filing  a  proper  note  of  issue.  The 
judges,  however,  in  1874,  as  already  suggested,  changed  the 
rule  and  adopted  the  practice  established  by  Rule  53,  to  which 
reference  has  already  been  made,  and  it  allowed  either  party 
a  hearing  upon  the  usual  notice  at  special  term,  except  in  the 
cases  already  mentioned. 

It  is  quite  clear,  from  this  history  of  the  rule  applicable  to 
cases  arising  upon  certiorari,  that  until  the  adoption  of  Rule 
53,  already  mentioned,  there  was  no  provision  made  for  any 
hearing  at  special  term,  except  where  the  certiorari  related 
to  the  removal  of  interlocutory  proceedings  of  subordinate 
courts,  tribunals  or  magistrates ;  a  right  of  which  subsequent 
rules  deprived  them. 

It  must  be  borne  in  mind,  in  regard  to  the  rules  established 
by  the  conventions  of  the  judges,  that  they  have  the  force 
and  effect  of  statutes  and  cannot  be  properly  departed  from. 
Section  17  of  the  Code  of  Civil  Procedure,  requiring  the 
judges  to  meet,  declares  that  the  convention  must  establish 
rules  of  practice  which  shall  be  binding  upon  all  courts  of 
record,  except  the  courts  for  the  trial  of  impeachments  and 
the  court  of  appeals.  ^ 

The  respondent,  in  a  proceeding  by  certiorari,  is,  therefore, 
under  the  statute,  entitled  to  the  usual  notice  of  argument ; 
not  notice  of  the  argument  of  a  motion,  but  the  usual  notice 
of  argument  (founded  upon  a  note  of  issue  to  be  filed)  that 
the  cause  will  be  brought  to  a  hearing,  which  is  to  be  had 
upon  the  return,  and  is  designed  to  be  a  deliberate  considera- 
tion of  all  the  questions  properly  presented  by  it.  The  Code 
confers  no  authority  to  shorten  this  time.  The  provisions  of 
section  780  relating  to  a  notice  of  motion,  in  an  action  where 
the  court,  or  a  judge  thereof,  upon  an  affidavit  showing 
ground  therefor,  may  make  an  order  to  show  cause,  returna- 
ble in  less  than  eight  days,  have  no  application  whatever  to 
proceedings  upon  certiorari. 

Assuming,  therefore,  that  all  the  proceedings  before  the 
special  term  were  regular,  down  to-the  time  when  the  order 
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to  show  cause  why  Mr.  Nichols  should  not  have  judgment 
upon  the  return  was  granted,  it  is  quite  clear  that  the  respond- 
ent in  that  proceeding  (the  relator  here)  was  entitled  to  the 
usual  notice  of  any  hearing  that  should  be  had  at  a  special 
term  in  the  certiorari  proceedings.  It  was  a  right  secured 
by  a  rule  of  this  court,  adopted  in  convention  under  a  statute 
authorizing  it,  and  possessing,  therefore,  all  the  force  and 
vigor  of  a  statute  on  the  subject.  It  was  a  right  of  which, 
without  legislation  or  a  change  in  the  rule  by  a  convention  of 
the  judges,  he  could  not  be  deprived. 

The  order  to  show  cause,  therefore,  issued  on  the  sixteenth 
September  instant,  the  day  after  the  return  was  filed,  having 
been  made  returnable  in  less  than  the  usual  time  for  notice  of 
argument,  was  unauthorized  and  the  exercise  of  any  power 
under  it  should  be  prohibited. 

This  view  is  based  upon  the  assumption  that  the  special 
term  at  chambers,  held  on  the  first  Monday  of  September  and 
still  continuing,  is  a  special  term  such  as  is  contemplated 
by  Rule  44?  But  it  is  not.  In  this  district,  under  the 
statute  authorizing  the  appointment  of  terms  to  be  held, 
there  is  a  distinction  between  special  terms  at  chambers  and 
special  terms  proper.  In  the  former  the  jurisdiction  to  be 
exercised  relates  to  non-enumerated  motions  and  chambers 
business,  and  not  to  the  trial  of  issues  of  law  or  of  fact,  nor 
to  the  exercise  of  any  appellate  jurisdiction.  This  distinction 
is  rendered  necessary  by  the  enormous  amount  of  chambers 
and  non-enumerated  business,  which  the  court  is  called  upon  to 
transact,  as  well  as  the  large  number  of  issues  which  are  pre- 
sented for  consideration  at  the  special  terms.  In  effect  there 
is  no  difference  in  the  application  of  this  rule  to  this  city  and 
to  the  other  districts,  because  in  the  other  districts  the  special 
term  and  chambers  are  held  together,  and  all  the  business  per- 
taining to  either  is  there  transacted. 

The  hearing  to  be  had  upon  a  return  to  a  certiorari  is  an 
enumerated  motion,  a  result  evidenced  by  the  original  prac- 
tice of  requiring  the  writ  to  be  returned  to  the  general 
VOL.  LVII  60 
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term,  and  the  proceedings  in  reference  to  it  to  be  had  before 
that  tribunal,  and  by  the  continuing  practice,  as  already  sug- 
gested, of  requiring  the  writ  to  be  returnable  there,  although 
the  hearing  may,  in  the  manner  directed,  be  had  at  special 
term. 

The  result  of  an  examination  of  this  branch  of  the  motion 
is,  therefore,  that  the  special  term  at  chambers  for  non-enu- 
merated motions,  has  no  authority  to  entertain  the  hearing 
provided  for  in  proceeding  upon  a  common  law  certiorari, 
without  consent,  and  consequently  none  to  compel  it  by  an 
order  to  show  cause.  It,  therefore,  appears  that  even  if  the 
usual  notice  of  argument  had  been  given,  the  special  term  at 
chambers  was  not  the  proper  tribunal  in  which  a  hearing 
could  have  lawfully  been  held. 

It  was  urged  on  the  argument,  that  the  certiorari  and 
return  to  it,  presented  no  issue  of  law,  because  an  issue  of  law, 
under  section  964  of  the  Code,  arises  only  upon  a  demurrer. 
But  the  learned  counsel  seems  to  have  overlooked  the  declara- 
tion contained  in  section  963,  that  the  issues  treated  of  by  the 
chapter  of  which  section  964:  is  a  part,  are  only  those  which 
are  presented  by  the  pleadings  in  civil  actions,  and  that  the 
proceedings  by  certiorari  are  special,  and  are  not  marked  or 
distinguished  by  any  pleadings  eo  nomine.  Therefore,  sec- 
tion 964  does  not  apply  to  the  subject-matter,  and  can  have  no 
controlling  influence  in  the  consideration  of  the  questions 
treated  6f  in  this  opinion. 

It  is  questionable  whether  the  practice  established  by  the 
rule,  allowing  a  hearing  upon  a  common-law  certiorari  at 
special  term,  is  a  wise  one  ;  because  the  effect  of  it  is  to  con- 
stitute a  single  judge  a  ^as^-appellate  tribunal,  to  consider  a 
final  determination,  it  may  be  of  a  number  of  persons 
authorized  to  act  officially  and  conjointly,  in  the  exercise  of 
power  affecting  the  rights  or  property  of  the  citizen,  or  the 
public  welfare.  And  this  view  seems  to  have  impressed  itself 
upon  the  special  committee  of  the  senate  on  the  revision  of 
statutes,  who,  in  their  report  to  the  senate,  section  2138,  pro- 
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vide  that  cases  arising  upon  certiorari  must  be  heard  at  the 
general  term  of  the  court  held  within  the  judicial  department 
embracing  the  county  where  the  writ  was  returnable. 

Having  arrived  at  these  conclusions,  the  question  remain- 
ing is,  whether  an  attempt  was  made  to  exercise  jurisdiction 
in  conflict  with  the  doctrines  hereby  enunciated ;  and  the 
answer  is,  that  there  was  such  an  attempt  made.  The  order  to 
show  cause,  granted  on  the  16th  day  of  September,  1879,  in 
the  certiorari  proceedings,  requiring  the  respondent  to  show 
cause,  at  a  special  term,  to  be  held  in  the  court-house,  in  the 
city  of  New  York,  on  the  twenty-second  of  September,  or  as 
soon  thereafter  as  counsel  could  be  heard,  why  the  relator 
should  not  have  judgment  on  the  return,  vacating  and  declar- 
ing null  the  judgment  of  the  respondent,  removing  Mr. 
Nichols,  the  relator,  from  his  position  as  commissioner  of 
police  of  the  city  of  New  York,  and  why  he  should  not  have 
such  further  relief  as  might  be  proper  in  the  premises,  was 
in  contravention  of  the  views  herein  expressed. 

The  special  term  named  not  being  a  tribunal  having  the 
power  to  take  cognizance  of  such  a  proceeding  with  a  view  to 
a  final  judgment,  and  the  order  to  show  cause  being  unauthor- 
ized, because  it  was  for  a  less  time  than  the  usual  notice  of 
argument  prescribed  by  the  rule,  and,  therefore,  by  the  stat- 
ute, the  order  mentioned  was  unauthorized,  and  being 
unauthorized  should  be  prohibited,  and  by  prohibition 
rendered  null  and  void.  The  order  to  show  cause,  however, 
is  not  the  only  evidence  of  the  assumption  of  power  to 
accomplish  its  object,  because  the  justice  who  signed  it  had 
already  stated,  in  an  opinion  given  by  him  as  follows : 

"  The  writ  was  properly  made  returnable  at  the  cham- 
bers special  term.  The  term  now  being  held  there  is  a 
special  term  of  the  supreme  court,  having  all  the  powers  and 
functions  belonging  thereto,  of  which  it  cannot  be  deprived 
by  a  rule  which  simply  partitions  business  among  terms  and 
parts  of  the  same  court.  Making  the  writ  returnable  when 
it  was  is  also,  it  seems  to  me,  fully  warranted  by  the  rules." 
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It  is  only  necessary  to  say  further  that  the  right  and  duty 
of  this  court  to  interfere  in  such  cases  by  writ  of  prohibition, 
is  established  by  the  case  of  Qaimbo  Appo  agt.  The  People, 
(20  N.  .F.,  531),  in  which  the  court  says :  "  It  is  true  that 
the  most  frequent  occasions  for  the  writ  are  where  the  subor- 
dinate tribunal  assumes  to  entertain  cases  or  proceedings  over 
which  it  has  no  control,  but  the  necessity  for  the  writ  is  the 
same  where  in  a  matter  in  which  such  tribunal  has  jurisdic- 
tion it  goes  beyond  its  legitimate  powers  ;  and  the  authorities 
show  that  the  writ  is  equally  applicable  to  such  cases.  Mr. 
Jacobs,"  it  is  further  said,  "  in  treating  of  the  writ,  after  say- 
ing that  it  may  issue  to  inferior  courts  of  every  description, 
whether  ecclesiastical,  temporal,  military  or  maritime,  when- 
ever they  attempt  to  take  cognizance  of  matters  over  which 
they  have  no  jurisdiction,"  adds  "  or  if  in  handling  of  matters 
clearly  within  their  cognizance  they  transgress  the  bounds 
prescribed  them  by  the  laws  of  England  as  where  they  require 
two  witnesses  to  prove  the  payment  of  a  legacy."  And  the 
court  says  further :  "  These  cases  prove  that  the  writ  lies  to 
prevent  the  exercise  of  any  unauthorized  power  in  all  cases 
or  proceedings  of  which  a  subordinate  tribunal  has  jurisdic- 
tion, no  less  than  when  the  entire  case  is  without  its  jurisdic- 
tion." And,  further,  "  that  the  writ  was  never  governed  by 
any  narrow  technical  rules,  but  was  resorted  to  as  a  convenient 
mode  of  exercising  a  wholesome  control  over  inferior  tribu- 
nals." And  the  court  further  said,  properly,  "  the  scope  of 
this  remedy  ought  not  to  be  abridged,  as  it  is  far  better  to 
prevent  the  exercise-  of  an  unauthorized  power  than  to  be 
driven  to  the  necessity  of  correcting  the  error  after  it  is 
committed." 

The  relator,  Mr.  Nichols,  is  not  prejudiced.  He  may  go 
on  with  his  proceeding  initiated  by  the  certiorari,  according 
to  the  prevailing  law  and  practice.  This  court,  by  its  judg- 
ment on  this  application,  does  not,  in  any  way,  interfere  with 
him  in  the  enjoyment  of  that  right.  It  interposes  only  to 
prevent  the  exercise  of  a  power  which  is  unauthorized  and  in 
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violation  of  law.  The  administration  of  justice  in  a  due 
and  orderly  manner,  and  which  means  according  to  the  rules 
established  by  statutes  or  otherwise,  is  essential^  to  the  protec- 
tion and  preservation  of  personal  rights,  and  the  rights  of 
property,  and  the  public  welfare ;  and  these  rules  cannot  be 
departed  from,  although,  in  some  special  cases,  there  may 
be  a  seeming  hardship  arising  from  their  due  application. 

The  motion  for  the  writ  is  granted. 

Ordered  accordingly. 


K  T.  COMMON  PLEAS. 

IN  RE  MARQUAND,  JK.,  assignee  of  FREDERICK  "W.  COFFIN  and 
WILLIAM  ROSCOE  LTON,  composing  the  firm  of  COFFIN  & 
LTON. 

Assignee  —  his  duties  as  to  the  assigned  estate  —  not  allowed  to  use  his  position 
or  the  funds  for  his  own  gain. 

An  assignee  will  not  be  allowed  to  make  money  for  himself  by  his  mis- 
management of  the  assigned  estate. 

Where  an  assignee  induced  the  creditors  to  release  their  claims  against 
the  assigned  estate  by  means  of  a  circular  letter  addressed  to  them,  in 
which  he  stated  that  it  was  for  their  interest  to  accept  a  final  dividend 
of  fifteen  per  cent  immediately,  which  dividend  he  was  then  able  to 
pay,  but  doubted  if  so  much  would  be  paid  if  he  withheld  payment  till 
the  statutory  time  of  one  year  from  the  date  of  the  assignment  should 
elapse,  he  paying  such  dividend  out  of  the  assets  of  the  assigned  estate 
and  taking  an  assignment  of  such  claims  in  the  name  of  another  person, 
he  being  the  actual  assignee  of  the  claims  of  those  who  accepted  the 
fifteen  per  cent : 

Held,  that  the  assignee  should  not  be  allowed  the  benefit  or  profits  derived 
from  the  purchase  of  these  claims  in  the  manner  described. 

The  proceedings  of  the  assignee  are  unlawful  and  may  be  assailed  or 
called  in  question  not  only  by  any  creditor  whose  claim  was  bought, 
but  by  the  creditors  who  have  not  been  paid.  Every  purchase  of  the 
claim  of  a  creditor  for  less  than  its  ratable  share  of  the  assets  is  for  the 
advantage  of  the  other  creditors  and  not  for  the  advantage  of  the 
assignee;  and  the  creditors,  who  have  not  been  paid  have  the  right  to 
exact  from  the  assignee  every  dollar  he  has  made  by  the  use  of  the  trust 
funds  for  his  own  purposes. 

Special  Term,  July,  1879. 
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JR.  C.  E'lliott  and  Gleason  <&  Cator,  for  creditors. 
Albert  Roberts,  for  assignee. 

VAN  HOESEN,  J.  —  No  fault  is  found  with  the  proceedings 
of  the  assignee  until  he  attempts  to  make  money  for  himself 
by  his  management  of  the  assigned  estate.  He  conceived  the 
idea  of  inducing  the  creditors  of  Coffin  &  Lyon  to  release 
their  claims  against  the  assigned  estate  for  less  than  the  estate 
would  have  yielded  to  them  on  an  honest  administration  ;  and 
to  accomplish  his  purpose  he  addressed  a  circular  letter  to 
them,  in  which  he  stated  that  the  law  gave  him  seven  months 
more  tune  in  which  to  settle  the  estate,  and  that  it  was  for 
their  interest  to  accept  a  final  dividend  of  fifteen  per  cent 
immediately,  which  dividend  he  was  then  able  to  pay,  but  he 
doubted  if  so  much  would  be  paid  if  he  exercised  his  right  of 
withholding  payment  till  the  lapse  of  one  year  from  the  date 
of  the  assignment.  Most  of  the  creditors,  upon  receiving  that 
letter,  thought  it  prudent  to  accept  Marquand's  offer,  and  he 
then  paid  every  creditor,  except  two  who  refused  to  listen  to 
his  proposal,  fifteen  per  cent  on  the  amount  of  his  claim. 
He  exacted,  however,  from  every  one  he  paid,  an  assignment 
of  all  demands  against  C.  &  L.,  against  himself  as  assignee 
and  against  the  assigned  estate ;  the  assignments  were,  as  a 
rule,  drawn  in  blank,  and  the  name  of  a  Mr.  Eoulon  was  after- 
wards written  in ;  Roulon  was  acting  as  representative  of 
Marquand,  who  was  the  actual  assignee  of  the  claims  of  the 
creditors  who  accepted  the  fifteen  per  cent.  No  money  was 
paid  except  what  came  from  the  assets  of  the  estate  in  his 
hands,  save  in  a  few  instances  where  a  refractory  creditor 
refused  to  accept  fifteen  per  cent,  and  where  such  a  difficulty 
was  encountered  enough  extra  was  paid  by  the  assignee  or 
his  friends  to  obtain  the  assignment.  The  assignee  now  con- 
tends that  he  is  entitled  to  whatever  profits  are  to  be  derived 
from  the  purchase  by  him  of  these  claims,  in  the  manner 
which  I  have  described.  He  admits  that  his  proceedings  were 
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unlawful  and  utterly  indefensible  if  called  in  question  by  any 
creditor  whose  claim  was  bought ;  but  insists  that  neither  the 
court  nor  any  other  person  than  one  who  made  an  assignment 
can  challenge  the  validity  of  his  illegal  transactions  or  prevent 
him  from  enjoying  the  fruits  of  his  breach  of  trust.  He 
plants  himself  upon  the  proposition  that  no  one  can  assail  the 
act  of  a  trustee  who  defrauds  his  cestui  que  trust  except  the 
cestui  que  trust  himself,  and  cites  a  case  decided  in  the  state 
of  Mississippi  to  that  effect.  I  have  looked  into  that  case, 
and  I  think  that  it  has  no  bearing  upon  the  point  involved  in 
this.  If  it  had  appeared  in  the  Mississippi  case  that  the 
executor  had  used  moneys  belonging  to  the  estate  in  the  pur- 
chase of  legacies,  it  is  not  to  be  believed  that'the  court  would 
have  decided  that  the  executor  was  entitled  to  retain  to  his 
own  use  the  profits  of  his  purchase.  It  may  well  be  that 
where  a  legacy  is  paid  in  full,  the  legatee  'so  paid  is  not  the 
proper  party  to  call  in  question  the  acts  of  an  executor  who 
misconducts  himself,  but  if  legacies  are  subjected  to  an  abate- 
ment any  legatee  whose  legacy  is  reduced  in  amount  has  a 
right  to  call  upon  the  executor  to  account  for  and  to  pay  over 
any  profit  he  has  made  by  the  use  of  the  moneys  of  the  estate 
in  speculation.  It  matters  not  whether  that  speculation  was 
in  buying  claims  against  the  estate,  in  buying  claims  of 
legatees  or  in  operations  entirely  disconnected  from  the  busi- 
ness of  the  administrator ;  so  in  the  case  under  consideration, 
the  creditors  who  have  not  been  paid  have  the  right  to  exact 
from  the  assignee  every  dollar  he  has  made  by  the  use  of  the 
trust  funds  for  his  own  purposes.  Every  purchaser  of  the  claim 
of  a  creditor  for  less  than  its  ratable  share  of  the  assets  is  for 
the  advantage  of  the  other  creditors  and  not  for  the  advantage 
of  the  assignee. 

It  is  not  now  necessary  to  say  what  rule  would  be  adopted 
if  the  assignee  had  used  his  own  money  in  the  purchase  of 
claims ;  as  for  myself,  my  impression  is  that  whether  he  uses 
his  own  money  or  the  funds  of  the  estate,  he  should  not  be 
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permitted  to  deal  in  any  way  likely  to  lead  him  into  the 
temptation  of  making  money  out  of  his  cestui  que  trusts. 

Under  the  circumstances  in  this  case  I  think  that  those 
creditors  who  were  influenced  to  make  the  assignments  by  the 
letter  of  the  assignee,  should  have  an  opportunity  to  present 
their  claims  for  the  balance  due  upon  their  ratable  proportion 
of  the  assets.  The  statement  of  that  letter  was  likely  to 
frighten  creditors  into  the  acceptance  of  almost  any  offer 
which  the  assignee  chose  to  make.  A  day  should  be  fixed 
before  which  creditors  who  made  assignments  to  Marquand, 
or  to  his  representative  Rulon,  may  present  their  claims  for 
the  balance  remaining  unpaid,  and  certify  to  their  wish  to 
undo  their  assignments.  If  they  wish  to  undo  their  transfers 
they  may  share  in  the  fund,  but  if  they  prefer  to  ratify  their 
assignments  the  share  they  would  otherwise  receive  will  be 
distributed  among  the  creditors.  In  any  event  the  assignee 
must  not  profit  by  his  misuse  of  the  trust  estate.  Upon  the 
application  of  any  creditor,  Marquand  will  be  removed  and  a 
new  assignee  appointed  to  close  the  estate.  For  the  time  that 
Marquand  was  executing  the  duties  of  his  office  in  good  faith, 
he  should  receive  compensation.  It  is  true  that  the  assign- 
ment act  provides  that  the  assignee  shall  receive  as  his  com- 
mission five  per  cent,  upon  the  moneys  coming  into  his  hands, 
but  the  statute  is  not  to  be  so  construed  as  to  give  the  com- 
missions, no  matter  how  unfaithful  or  dishonest  the  assignee 
may  be  (3  Waifs  Law  Actions  and  Defs.^  248). 

From  the  time  he  began  to  use  his  position  for  his  own 
gain,  he  should  not  be  allowed  either  his  commissions  or 
expenses.  He  should  not  be  allowed  any  fees  paid  to  his 
counsel,  for  obtaining  the  assignments,  or  for  any  service  con- 
nected with  the  assignments,  and  no  commissions  should  be 
paid  to  the  assignee  upon  moneys  which  came  into  his  hands 
after  he  issued  his  circular  letter  and  entered  upon  the  busi- 
ness of  betraying  his  trust. 
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SUPKEME  COUET. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE  GLOBE 
MUTUAL  LIFE  INSURANCE  COMPANY. 

Order  appointing  receiver  of  insolvent  life  insurance  company  —Order  chang- 
ing place  of  trial  entered  by  stipulation  of  parties  upon  an  ex  parte  order— 
Practice —  Code  of  Civil  Procedure,  section  777. 

Where,  in  an  action  to  wind  up  and  distribute  the  assets  of  a  life  insur- 
ance company  through  a  receiver,  upon  the  ground  that  the  company 
was  insolvent,  in  pursuance  of  chapter  902  of  the  Laws  of  1869,  an  order 
to  show  cause  was  granted  returnable  at  the  Albany  special  term,  and 
on  the  return  day  the  attorney-general  appeared  and  made  the  motion 
for  a  receiver,  the  application  being  based  not  only  upon  the  verified 
complaint  but  also  upon  a  resolution  of  the  board  of  directors  of  the 
company  asking  for  such  appointment,  and  a  report  showing  the  exact 
condition  of  the  company,  which  was  that  of  clear  insolvency  and  a 
gross  mismanagement  and  abuse  of  their  trust  by  the  officers  of  the 
company.  Counsel  appeared  for  the  insurance  company  and  united 
with  the  attorney-general  in  the  application.  Counsel  also  appeared 
for  the  superintendent  of  insurance  and  stated  that,  in  the  opinion  of 
the  superintendent,  the  affairs  of  the  company  were  in  such  a  condition 
as  to  require  action  by  the  attorney-general,  and  both  he  and  the  super- 
intendent of  insurance  concurred  in  the  need  of  the  appointment  of  a 
receiver,  and  that  such  appointment  was  necessary  according  to  the 
terms  of  the  statute.  Counsel  also  appeared  for  sundry  policy  holders 
and  objected  to  the  appointment  of  any  receiver  whatever.  After 
hearing  the  argument  of  the  various  counsel  the  court  announced  its 
decision  appointing  a  receiver,  and  a  decree  or  order  to  that  effect  was 
filed  and  entered.  On  the  stipulation  of  the  attorney-general  and  the 
counsel  for  the  defendant  an  ex  parte  order  was  obtained  from  judge 
LEARNED,  of  the  third  department,  and  entered  in  the  Albany  county 
clerk's  office  changing  the  place  of  trial  from  the  city  and  county  of 
Albany  to  the  city  and  county  of  New  York.  On  motion  to  set  aside 
the  order  changing  place  of  trial : 

Held,  first,  that  the  superintendent  of  insurance  has  such  an  interest  that 
he  may  make  this  motion. 

Second.  The  court  has  power  to  act,  of  its  own  motion,  to  protect  itself; 

and  though  the  superintendent  is  no  party  to  the  record,  either  he  or 

any  person  may  call  the  attention  of  the  court  to  an  act  done  which 

requires  its  attention;  and  in  this  matter  the  court  hears  the  superin- 
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tendent,  not  only  because  he  has  the  right  to  be  heard,  but  as  a  person 
making  a  suggestion  to  the  court  for  its  own  protection,  upon  which, 
for  its  own  dignity,  it  acts. 

Third.  The  stipulation  to  change  the  place  of  trial,  and  the  order  chang- 
ing the  place 'of  trial  obtained  ex  parte  and  entered  in  Albany,  was  a 
part  of  a  scheme  and  plan  entered  into  between  the  attorneys  to  nullify 
and  undo  the  action  of  the  court  in  the  selection  of  a  receiver.  Such 
practice  cannot  be  tolerated,  even  if  no  statute  forbade  it.  The  right 
to  name  the  receiver  belongs  to  the  court. 

Fourth.  When  the  court  has  appointed  a  receiver  for  an  insolvent  corpo- 
ration or  firm,  such  appointment  is  beyond  the  control  of  the  parties  to 
the  action.  They  cannot  stipulate  away  the  order  appointing  the 
receiver,  and  the  court  having  accepted  the  trust  for  the  benefit  of  cred- 
itors must  act. 

Fifth.  There  is  no  such  thing  as  a  receiver,  pendente  lite,  for  a  life  insur- 
ance company.  The  proceeding  must  be  under  the  statute;  and  in  this 
case  no  receiver,  pendente  lite,  was  asked  for,  but  one  under  and  in 
pursuance  of  chapter  902  of  the  Laws  of  1869,  under  which  act  the 
defendant  was  organized.  The  order  appointing  the  receiver  is  a  final 
order  or  judgment.  It  is  the  judgment  declaring  what  must  be  done; 
and  after  the  entry  of  such  order  the  place  of  trial  could  not  be  changed. 

Sixth.  The  order  changing  the  place  of  trial,  entered  by  stipulation  of  the 
attorneys,  was  a  step  towards  doing  what  section  777  of  the  Code  of 
Civil  Procedure  expressly  forbids.  It  was  nothing  more  or  less  than  an 
attempt  by  stipulation  to  withdraw  from  one  judge  an  application  for 
judgment  already  passed  upon  for  the  purpose  of  applying  elsewhere. 
This  section  of  the  Code  has  expressed,  in  statute  form,  its  condemna- 
tion of  such  practice. 

Albany  Special  Term,  July,  1879. 

MOTION  to  set  aside  an  order  changing  place  of  trial,  entered 
by  stipulation  of  parties  upon  an  ex  parte  order. 

Hamilton  Harris,  representing  the  superintendent  of  insur- 
ance, for  motion. 

A.  Schoonmaker,  Jr.,  attorney-general,  opposed. 

Butler,  Stillman   &  Hubbard,  for  defendant,   and  also 
opposed. 
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WESTBROOK,  J.  —  This  was  an  action  to  wind  up  and  distri- 
bute the  assets  of  the  defendant,  The  Grlobe  Mutual  Life 
Insurance  Company,  through  a  receiver,  upon  the  ground 
that  the  company  was  insolvent. 

An  order  to  show  cause  was  granted,  returnable  at  the 
Albany  special  term  on  the  29th  day  of  May,  1879,  for  the 
company  to  show  cause  why  a  receiver  should  not  be 
appointed  thereof. 

On  the  return  day  of  such  order  the  attorney-general 
appeared  and  made  the  motion  for  a  receiver.  The  applica- 
tion was  based,  not  only  upon  the  verified  complaint,  but  also 
upon  a  resolution  of  the  board  of  directors  of  the  defendant 
asking  for  such  appointment,  and  a  detailed  verified  report 
by  a  committee  of  such  board  showing  the  exact  condition  of 
the  company,  which  was  that  of  clear  insolvency  and  a  gross 
mismanagement  and  abuse  of  their  trust  by  the  officers  of  the 
company. 

"William  Allen  Butler  appeared  for  the  defendant,  and 
united  with  the  attorney-general  in  the  application. 

Mr.  Hamilton  Harris  appeared  for  the  superintendent  of 
insurance,  and  in  his  behalf  stated  to  the  court  that,  in  the 
opinion  of  the  superintendent,  the  affairs  of  the  company 
were  in  such  a  condition  as  to  require  action  by  the  attorney- 
general,  under  section  7  of  chapter  902  of  the  Laws  of  1869, 
and  subsequently,  but  before  the  appointment  of  receiver  was 
made,  filed  with  the  court  a  formal  report  in  writing  by  the 
superintendent,  addressed  to  it  and  to  the  attorney-general, 
concurring  in  the  need  of  the  appointment  of  a  receiver,  and 
that  such  appointment  was  necessary  according  to  the  terms 
of  the  aforesaid  statute. 

Mr.  Matthew  Hale  and  Mr.  Henry  E.  Knox  appeared  for 
sundry  policyholders  and  objected  to  the  appointment  of  any 
receiver  whatever. 

After  the  argument  the  judge  took  the  papers,  announcing 
that  a  decision  would  be  made  at  an  early  day. 

On  Monday,  June  2,  1879,  at  the  opening  of  court,  the 
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determination  to  appoint  a  receiver  was  announced,  but  the 
selection  of  the  individual  for  the  position  was  reserved. 

On  June  3,  1879,  sundry  policy  holders  were  again  before 
the  court,  through  Mr.  Matthew  Hale,  who  asked  for  a  fur- 
ther postponement  of  the  application,  which  the  attorney- 
general  opposed.  The  court  announced  that  a  final  decision 
would  be  made  the  next  day. 

It  might,  at  this  point  be  mentioned,  that  very  great 
strife  existed  as  to  the  person  to  be  appointed  receiver.  The 
board  of  directors  of  the  defendant  had  recommended  Mr. 
John  W.  Barrow,  its  president.  In  this  recommendation  the 
attorney-general  and  Mr.  Butler  concurred,  but  against  it,  the 
superintendent  of  insurance  and  the  policyholders  protested 
most  strenuously,  and  several  other  names  were  also  presented. 

On  the  following  day  (June  fourth)  the  conclusion  of  the 
court  was  announced  in  a  short  written  opinion,  to  which 
reference  is  now  made.  After  a  most  careful  and  conscien- 
tious consideration,  Mr.  James  D.  Fish,  an  eminent  banker, 
and  a  most  reputable  gentleman  of  the  city  of  New  York, 
was  made  receiver,  for  the  reasons  stated  in  such  opinion,  and 
a  decree  or  order  to  that  effect  filed  and  entered. 

On  the  10th  day  of  June,  1879,  on  the  stipulation  of  the 
attorney-general  and  Butler,  Stillman  &  Hubbard,  as  attorneys 
for  defendant,  an  ex  parte  order  was  obtained  from  judge 
LEARNED,  and  entered  in  the  Albany  county  clerk's  office, 
changing  the  place  of  trial  from  the  city  and  county  of 
Albany  to  the  city  and  county  of  New  York.  The  stipula- 
tion on  which  this  order  was  made  was  dated  June  9,  1879, 
and  on  the  same  day  another  stipulation  was  made  by  the 
attorney-general,  and  said  Butler,  Stillman  &  Hubbard,  author- 
izing the  vacation  of  the  order  appointing  a  receiver,  on 
which  last-mentioned  stipulation  and  the  order  changing  place 
of  trial,  a  day  or  two  thereafter  an  order  was  obtained  ex  parte 
from  the  supreme  court  at  special  term,  held  in  the  city  of 
New  York,  vacating  the  order  appointing  the  receiver  entered 
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in  Albany,  which  the  judge,  on  his  own  motion,  immediately, 
on  learning  the  facts,  revoked. 

On  the  day  of  the  entry  of  the  order  granted  ex  parte  by 
judge  LEARNED,  and  within  an  hour  or  two  thereafter,  this 
court,  at  special  term,  judge  WESTBROOK  presiding,  made  an 
order,  at  the  instance  of  the  superintendent  of  insurance, 
staying  the  execution  of  the  order  changing  the  place  of  trial 
until  the  motion,  of  which  notice  was  to  be  given  to  the 
attorney-general  and  the  attorneys  for  the  defendant,  to  set 
aside  the  last -mentioned  order  could  be  heard  The  stay  and 
the  papers  on  which  it  was  granted,  and  the  notice  of  motion, 
were,  on  the  same  day  (June  tenth),  served  on  the  attorney- 
general,  so  that  when  the  motion  was  made  in  the  city  of 
New  York  it  was  so  made  contrary  to  the  order  of  this  court, 
though  it  is  due  to  Mr.  Butler,  the  counsel  who  made  it,  to 
state  that  he  claims  that  he  was  uninformed  of  the  service  of 
such  stay. 

The  hearing  of  the  motion  was  several  times  postponed, 
and  was  heard  at  Kingston  on  the  12th  day  of  July,  1879. 
In  the  decision  thereof,  no  very  formal  and  elaborate  discus- 
sion will  be  attempted,  for  it  is  most  apparent  that  the  order 
changing  the  place  of  trial  cannot  be  sustained. 

First.  The  superintendent  of  insurance  has  such  an  inter- 
est that  he  may  make  this  motion.  He  was  heard  upon  the 
original  application  for  a  receiver,  and  the  law  so  closely  iden- 
tifies him,  not  only  with  such  appointment,  but  with  the  exe- 
cution of  the  receiver's  trust,  that  the  court  should  give  him 
such  a  standing  as  will  enable  him  to  invoke  its  power  and  its 
aid  (See  chapter  902  of  Laws  of  1869;  Lowber  agt.  Mayor 
of  N.  Y.,  26  Barb.,  262  ;  Gould  agt.  Mortimer,  26  Howard, 
167,  169.) 

Second.  The  court  has  power  to  act  of  its  own  motion  to 
protect  itself. ;  and,  though  the  superintendent  is  no  party  to 
the  record,  either  he  or  any  person  may  call  the  attention  of 
the  court  to  an  act  done,  which  requires  its  attention  ;  and  in 
this  matter  the  court  hears  the  superintendent,  not  only 
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because  he  has  the  right  to  be  heard,  but  as  a  person  making 
a  suggestion  to  the  court  for  its  own  protection,  upon  which, 
for  its  own  dignity,  it  acts. 

Third.  The  stipulation  to  change  the  place  of  trial,  and 
that  to  vacate  the  order  appointing  the  receiver,  bearing  date 
the  same  day  (June  9,  1879),  and  the  order  changing  the  place 
of  trial  obtained  ex  parte  and  entered  in  Albany,  followed  by 
that  obtained  ex  parte  in  New  York  and  then  entered,  show 
that  the  order,  to  vacate  which  this  application  is  made,  was 
a  part  of  a  scheme  and  plan  entered  into  between  the  attorneys 
to  nullify  and  undo  the  action  of  the  court  in  the  selection  of 
a  receiver.  Such  practice,  to  use  no  severer  language  cannot 
be  tolerated,  even  if  no  statute  forbade  it.  The  right  to  name 
the  receiver  belonged  to  the  court,  and  if  the  order  changing 
the  place  of  trial  can  stand,  then  the  parties  can  go  from  term 
to  term,  by  same  process,  until  they  can  find  a  judge  subser- 
vient to  their  wishes.  The  statement  of  the  proposition  is 
enough. 

Fourth.  When  the  court  has  appointed  a  receiver  for  an 
insolvent  corporation  or  firm,  such  appointment  is  beyond  the 
control  of  the  parties  to  the  action  (Holmes  agt.  McDowell, 
15  Hun,  585,  589).  They  cannot  stipulate  away  the  order 
appointing  the  receiver,  and  the  court,  having  accepted  the 
trust  for  the  benefit  of  creditors  must  act.  This  doctrine,  dis- 
tinctly held  in  the  case  cited  which  was  affirmed  in  the  court 
of  appeals,  is  especially  applicable  to  the  case  before  us.  The 
authority  of  the  court  to  act,  and  the  mode  of  its  action, 
after  the  appointment  of  a  receiver,  are  pointed  out  by  statute 
(Chapter  902  of  the  Laws  of  1869).  In  the  Matter  of  the 
Attorney-General  agt.  The  Atlantic  Mutual  Life  Insurance 
Company  (56  Howard,  391),  the  judge  writing  this  opinion, 
held  that  the  steps  to  be  taken  are  declared  by  statute,  and 
the  court  has  no  power  to  restore  the  company  except  for 
special  reasons.  This  opinion  was  sustained  in  the  court  of 
appeals,  and  it  is  not  seen  on  what  principle,  on  the  mere  stip- 
ulation of  the  attorney-general,  and  of  the  attorneys  for  an 
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insolvent  corporation  the  latter  can  be  restored  to  life,  and  the 
action  of  the  court  and  the  law  alike  thwarted. 

If  it  be  said  that  it  was  intended  to  review  the  application 
elsewhere  and  not  restore  the  company  to  life,  then  the  order 
is  liable  to  the  objection  stated  in  point  three,  and  also  to  that 
hereinafter  given  in  point  six.  If  it  is  claimed  that  the  com- 
pany was  solvent  and  the  order  appointing  the  receiver  a 
mistake,  then  that  should  have  been  made  to  appear  to  the 
court  by  proof,  and  the  court  would  have  acted  upon  its  own 
judgment.  The  attorneys,  in  the  face  of  their  prior  actions 
and  statements  to  the  court,  in  face  of  the  report  of  the  com- 
mittee of  the  board  of  directors  of  the  company,  in  face  of 
the  report  of  the  superintendent  of  insurance,  and  in  face 
of  the  judgment  of  the  court  thereon,  could  not  stipulate  to 
undo  a  formal  and  solemn  order,  and  thus  nullify  a  statute 
which  must  guide  and  control  all  action. 

Fifth.  There  is  no  such  thing  as  a  receiver,  pendente  lite, 
for  a  life  insurance  company.  The  proceedings  must  be 
under  the  statute  (Fisher  agt.  World  Ins.  Company,  47  How- 
ard, 451;  Attorney  General  agt.  Continental  Life  Insurance 
Company,  53  id.,  16).  The  decree  entered,  when  the  attempt 
to  change  the  place  of  trial  was  made,  and  the  amended  decree 
now  entered,  which  was  settled  in  accordance  with  the  wishes 
of  both  the  attorney-general  and  the  counsel  for  the  defendant, 
show  that  no  receiver,  pendente  lite,  was  asked  for,  but  one 
under  and  in  pursuance  of  chapter  902  of  the  Laws  of  1869, 
under  which  act  the  defendant  was  organized.  The  order 
entered  as  it  originally  was  and  as  it  now  is,  is  a  final  order 
or  judgment.  There  may  be  orders  hereinafter  regulating 
the  mode  of  the  distribution  of  assets,  settling  claims,  direct- 
ing payments,  &c.,  but  the  order  appointing  the  receiver  is 
the  judgment  declaring  what  must  be  done,  and  the  remainder 
are  proceedings  at  the  foot  of  the  decree  or  after  judgment; 
and  after  the  entry  of  such  first  order  the  place  of  trial  could 
not  be  changed.  No  issue  remained  to  be  disposed  of,  and 
no  provision  of  the  Code  authorizing  it  can  be  found.  The 
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order  changing  a  place  of  trial  contemplates  an  actual  trial 
of  the  action,  and  if  none  is  to  be  had  the  statutes  are  inap- 
plicable (Miller  agt.  Orange  County  Insurance  Company, 
general  term  case  in  fourth  department,  but  unreported). 

Sixth.  The  Code  (section  777)  expressly  provides  :  "  "Where 
an  application  is  made  to  the  court  for  judgment,  it  cannot 
be  withdrawn  without  the  express  permission  of  the  court ; 
and  a  subsequent  application  for  judgment  shall  not  be  made 
at  a  term  held  by  another  judge,  except  where  the  first  appli- 
cation is  so  withdrawn,  or  where  the  directions  given  there- 
upon require  an  act  to  be  done  before  judgment  can  be  ren- 
dered, or  where  the  fact  in  the  former  application  is  stated, 
and  the  proceedings  thereupon,  and  subsequent  thereto,  are 
fully  set  forth  in  the  papers  upon  which  the  application  is 
made." 

Yery  clearly,  if  the  parties  intended  to  enter  a  new  judg- 
ment, as  it  must,  from  the  proceedings  in  New  York,  be 
inferred  they  did  intend,  the- order  changing  the  place  of  trial 
was  a  step  towards  doing  what  the  section  of  the  Code 
expressly  forbids.  It  was  nothing  more  or  less  than  an 
attempt,  by  stipulation,  to  withdraw  from  one  judge  an  appli- 
cation for  judgment  already  passed  upon,  for  the  purpose  of 
applying  elsewhere.  As  already  shown  under  a  previous  (the 
third)  point,  it  was  an  unprofessional  and  improper  thing  to 
do,  and  could  not  be  upheld  for  that  reason,  but  this  section 
of  the  Code  has  expressed  in  statute  form  its  condemnation 
of  the  practice  at  which  this  motion  is  aimed.  Without  the 
permission  of  the  court,  and  without  any  statement  of  the 
history  of  the  proceedings,  on  simple  stipulation,  it  was  pro- 
posed to  nullify  the  action  of  one  judge  and  obtain  a  judg- 
ment from  another  which  they  failed  to  obtain  from  the 
former.  If  this  practice  can  be  upheld,  plain  words  are 
meaningless. 

The  motion  to  set  aside  the  order  changing  the  place  of 
trial  must  be  granted. 


JNEW  YORK  PRACTICE  REPORTS.  489 

Roosevelt  Hospital  agt.  Dowley  and  others. 

SUPEEME  COUET. 
THE  EOOSEVELT  HOSPITAL  agt.  PATRICK  DOWLEY  and  others. 

Lien  of  purcJiaser  at  tax  sale  —  Parties  to  action  for  the  foreclosure  of  a 

mortgage. 

A  purchaser  at  a  tax  sale,  and  to  whom  a  lease  is  made  of  premises  sub- 
ject to  a  mortgage,  secures  thereby  a  lien,  which  entitles  him  to  priority 
over  the  mortgage,  for  the  consideration  paid  at  the  tax  sale,  with  the 
interest  allowed  by  law. 

Such  person  is  a  proper  party  to  an  action  for  the  foreclosure  of  the  mort- 
gage, and  the  judgment  should  provide  for  the  payment  out  of  the  pro- 
ceeds of  the  sale,  of  his  prior  lien. 

/Special  Term,  October,  1878. 
ACTION  to  foreclose  a  mortgage. 
Lewis  L.  Delafield,  for  plaintiff. 
Anderson  Price,  for  defendant  Williams. 
Francis  T.  Garrettson,  guardian  ad  litem. 


VOKST,  J.  —  The   defendant,   Williams,  is  a  proper 
party  to  this  action. 

The  effect  of  his  purchase  at  the  tax  sale,  subsequent  to  the 
mortgage,  and  the  lease  to  him  thereupon,  was  to  create  a 
lien  in  his  favor,  which  entitled  him  to  priority  over  the  mort- 
gage, to  the  extent  of  his  lien.  There  is  no  question  of 
adverse  title  in  Williams,  involved. 

In  his  answer  he  does  not  set  up  an  adverse  claim  by  title 
paramount.  He  says  he  has  an  interest  in,  or  lien  upon,  the 
mortgaged  premises.  That  his  lien  is  a  lien  paramount  to  the 
mortgage  sought  to  be  forclosed.  In  thus  defining  his  atti- 
tude it  is  conceded  that  he  speaks  truly.  Having  failed  to 
serve  the  notice  required  by  the  Laws  of  1871  (chap.  381,  vol. 
1,  p.  747,  sees.  13-16)  he  has  acquired  no  title  to  the  mort- 
gaged premises. 
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But  lie  has  a  valid  prior  claim  for  the  consideration  paid  at 
the  tax  sale,  with  forty-two  per  cent  interest  to  be  added 
thereto.  That  is  the  extent  of  his  claim  and  lien. 

Prior  incumbrancers  —  and  the  claim  of  the  defendant,  Wil- 
liams, is  of  that  nature  —  are  proper  parties  to  an  action  for  the 
foreclosure  of  a  mortgage  (Harris  agt.  Beach,  3  John.  Chy., 
459  ;  tlolcomb  agt.  Ho/comb,  2  Barb.,  20  ;  Walsh  agt.  Rut- 
gers F.  Ins.  Co.,  13  Abbott,  33,  38,  39 ;  Brown  agt.  Volken- 
ing,  64  N.  Y.,  Y6 ;  Matter  agt.  Mutter,  12  Hun,  674). 

The  propriety  of  this  defendant  being  made  a  party  is 
shown  by  Becker  agt.  Howard  (66  N.  Y.,  5). 

There  must  be  judgment  of  foreclosure,  but  the  defendant, 
Williams,  must  be  paid  first  out  of  the  proceeds  arising  on 
the  sale,  the  amount  of  his  lien,  above  recognized  and 
established. 


SUPREME  COURT. 
LINA  SCHOEN  agt.  ABRAHAM  SCHLESSINGER. 

Costs  against  guardian  ad  litem  of  infant  plaintiff — Section  316  of  the  Code 

still  in  force When  attachment  will  issue  —  Poverty  of  guardian  ad 

litem  no  excuse  —  Demand  not  necessary  — Form  of  judgment  in  such  case. 

The  Code  (section  316,  old  Code)  makes  the  guardian  ad  litem  of  an  infant 
liable  for  the  payment  of  costs  awarded  against  the  infant,  and  such 
payment  may  be  enforced  by  attachment  against  the  guardian  ad  litem, 
as  a  matter  of  course  and  of  legal  right.  Section  316  of  the  Code  still 
in  force. 

In  such  case,  the  poverty  of  the  guardian  ad  litem  is  no  defense  to  a  motion 
for  the  attachment. 

Demand  not  necessary  before  the  issuing  of  the  attachment. 

Judgment  in  such  case  to  be  entered  in  form  against  the  infant  plaintiff 
for  the  entire  costs  of  the  action,  for  which  the  guardian  ad  litem  is 
made  responsible  in  law,  and  payment  thereof  is  to  be  enforced  by 
attachment  against  the  guardian  ad  litem. 

Grant/man  agt.  Thrall  (31  How.,  464)  followed. 

Special  Term,  July,  18T9. 
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MOTION  for  an  attachment  against  Leonard  Schoepf,  who 
was  the  guardian  ad  litem  for  Lina  Schoen,  an  infant  plain- 
tiff, to  compel  the  payment  of  a  portion  of  the  costs  of  the 
action  awarded  to  the  defendant  by  the  judgment  of  dis- 
missal in  his  favor.  During  the  pendency  of  the  action  the 
infant  plaintiff  became  of  full  age,  and,  on  motion,  the 
guardian  ad  litem  was  relieved,  but  his  liability  for  costs  was 
continued  up  to  the  date  of  the  order  relieving  him.  On  the 
trial,  the  complaint  was  dismissed  with  costs,  which  were 
adjusted  upon  notice,  and  two  separate  judgments  for  costs 
were  entered,  one  against  the  infant  plaintiff,  amounting  to 
the  sum  of  sixty-four  dollars  and  two  cents,  and  one  against 
the  guardian  ad  litem  for  ninety-two  dollars  and  seventy- 
eight  cents.  The  costs  against  the  guardian  ad  litem  were 
demanded  of  him,  which  he  refused  to  pay.  A  motion  was 
then  made,  upon  an  affidavit  setting  forth  these  facts,  for  an 
attachment  to  issue  against  him  for  such  non-payment. 

George  F.  and  «7.  C.  Julius  Langbein,  for  motion. 

The  guardian  ad  litem  raises  the  following  preliminary 
objections : 

1st.  The  motion  papers  should  have  been  served  on  the 
plaintiff's  attorney. 

2d.  That  the  judgment  for  costs  being  against  the  party 
proceeded  against,  no  further  remedy  can  be  taken  than  the 
issuing  of  an  execution  ;  and  as  to  the  merit  of  the  motion  : 

1st.  The  party  proceeded  against  is  poor  and  his  poverty  is 
a  sufficient  excuse. 

First  Point.  The  rule  is  well  settled  that  in  all  civil  pro- 
ceedings for  contempt  of  any  order  or  judgment  of  the 
court,  the  papers  of  the  moving  party  must  be  served  upon 
the  party  in  person.  After  judgment  there  is  no  attorney  in 
the  action,  and  even  appeal  papers  must  be  served  on  the 
respondent  in  person.  On  motion  to  punish  for  contempt, 
the  papers  are  properly  served  upon  the  plaintiff  or  defend- 
ant personally  (Albany  City  Bank  agt.  Schemerhorn,  9  Paige, 
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372).  If  he  could  not  be  found  it  might  be  served  on  his 
attorney  (Pitt  agt.  Davison,  37  N.  Y.,  35).  The  object  is  to 
give  notice  to  the  party  proceeded  against  (Albany  City  Bank 
agt.  Schemerhorn,  supra  /  Pitt  agt.  Damson,  id.). 

Second  Point.  The  separate  judgments  for  costs  were  prop- 
erly entered.  The  order  relieving  the  guardian  ad  litem  up 
to  a  certain  date,  when  the  infant  plaintiff  became  of  age, 
explains  the  separate  judgments  for  costs.  These  costs  were 
taxed  on  notice,  and  no  objection  was  then  taken,  the  judg- 
ments are,  therefore,  regular  and  in  proper  form. 

Third  Point.  Section  316  of  the  old  Code  remains  in  force 
and  applies  in  this  case.  Section  316.  When  costs  are 
adjudged  against  an  infant  plaintiff,  the  guardian,  by  whom 
he  appeared  in  the  action,  shall  be  responsible  therefor,  and 
payment  thereof  may  be  enforced  by  attachment.  The  issu- 
ing of  the  attachment  results  simply  from  the  adjudication 
against  the  infant  plaintiff.  The  measure  of  liability  and  the 
means  of  enforcement  are  prescribed  by  law,  and  the  court 
cannot  refuse  to  a  party,  on  a  proper  application,  the  process 
which  the  law  in  terms  gives  him  (Grantmann  agt.  Thrall, 
31  How.,  464). 

Fourth  Point.  The  poverty  of  the  guardian  ad  litem  is  no 
excuse  and,  therefore,  no  defense.  1st.  The  moving  papers 
show  that  the  guardian  ad  litem  swore  he  was  worth  the  sum 
of  $1,000  dollars.  The  poverty  of  the  guardian  is  no  defense 
to  a  motion  for  the  attachment  (Grantmann  agt.  Thrall, 
supra).  Judge  JOHNSON,  in  Grantmann  agt.  Thrall  (supra, 
at  page  466),  says  :  "  I  have  no  doubt  that  one  object  the  leg- 
islature had  in  view  in  giving  this  remedy  was  to  protect 
persons  from  being  vexed  and  harassed  by  actions  brought 
in  the  name  of  infants  by  irresponsible  guardians  "  (See,  also, 
cases  of  Morris  agt.  Leslie,  11  Hun,  618,  and  Morrison  agt. 
Gester,  11  Hun,  621). 

Herman  Bolte  (John  M.  Flynn,  of  counsel),  opposed. 
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POTTER,  J. —  This  is  a  motion  for  an  attachment  against 
Leonard  Schoepf,  who  was  the  guardian  ad  litem  for  the  plain- 
tiff, to  compel  the  payment  of  a  portion  of  the  costs  of  this 
action  awarded  to  the  defendant  by  the  judgment  herein. 
The  plaintiff  became  of  full  age  during  the  pendency  of  the 
•action,  after  which  an  order  was  made  discontinuing  the  guard- 
ianship but  retaining  his  liability  for  costs  up  to  that  period. 
The  defendant  afterwards  obtained  a  judgment  of  dismissal 
of  the  action  with  costs.  The  costs  were  adjusted  upon  notice, 
and  a  judgment  for  the  portion  of  the  costs  which  accrued 
during  Schoepf's  guardianship  were  adjusted  at  ninety-three 
dollars  and  seventy-eight  cents,  and  against  the  plaintiff  for  the 
balance,  and  a  judgment  was  entered  against  each  for  the  respect- 
ive sums  so  adjusted.  A  demand  for  the  costs  entered 
in  the  judgment  against  Schoepf  was  made,  and  he  refused  to 
pay  them. 

This  is  a  motion  for  an  attachment  against  him  for  such 
non-payment. 

An  objection  is  made,  that  a  judgment  in  form  for  costs 
against  the  guardian  with  a  provision  for  the  issuing  of  an 
execution  to  enforce  their  collection  it  having  been  entered, 
the  plaintiff  cannot  resort  to  the  remedy  by  attachment,  but 
must  resort  alone  to  the  execution. 

I  think  the  judgment  was  improperly  entered  against  the 
guardian  ad  litem  for  costs.  It  should  have  been  entered  in 
form  against  the  plaintiff  for  the  whole  costs  of  the  action. 
This  I  understand  to  be  the  practice  as  well  as  the  theory. 
Section  469  of  the  Code  of  Civil  Procedure  combines  section 
115  and  part  of  section  316  of  the  old  Code.  Section  316  is 
still  in  force.  By  it  the  judgment  for  costs  is  to  be  against 
the  plaintiff,  but  the  guardian  ad  litem  is  made  responsible 
for  them,  and  payment  thereof  is  to  be  enforced  by  attach- 
ment. The  costs  ought  to  be  collected  by  attachment  of 
the  guardian  ;  should  have  been  in  the  judgment  against 
the  plaintiff,  and  not  in  the  judgment  against  the  guard- 
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ian.  But  should  not  the  court  allow  the  judgment  to  be 
amended  ? 

The  costs  have  been  adjusted  upon  notice,  and  no  appeal 
from  the  amount  has  been  made.  They  are,  undoubtedly, 
correct  and  just.  The  prayer  is  for  general  relief,  and  the 
court  has  ample  authority  under  it  to  correct  technical  errors 
in  practice  and  do  justice  between  the  parties. 

If  these  costs,  ninety-three  dollars  and  seventy  eight  cents, 
had  been  inserted  in  the  judgment  against  plaintiff,  the  law 
would  make  the  guardian  liable  for  the  payment  of  them, 
and  an  attachment  may  have  issued  against  the  guardian  for 
their  collection,  as  a  matter  of  course  and  of  legal  right 
(Orantman  agt.  Thrall,  31  How.,  464). 

I  think  defendant  should  be  allowed  to  amend  his  judgment 
against  the  plaintiff  by  inserting  all  the  costs,  nunc  pro  tune, 
and,  also,  by  striking  out  the  judgment  for  costs  against  the 
guardian  in  the  judgment. 

As  no  demand  was  necessary  before  the  issuing  of  the 
attachment,  I  can  see  no  occasion  or  reason,  after  allowing 
the  above  amendment,  to  put  the  defendant  to  the  unneces- 
sary labor  of  making  a  new  motion  for  the  attachment.  The 
attachment  under  this  section  of  the  Code  is  the  mere  process 
by  which  the  guardian  is  brought  before  the  court.  When 
brought  within  the  jurisdiction  by  this  means,  the  court  will 
hear  what  may  be  urged  by  way  of  poverty,  or  any  other 
reason  or  excuse  the  guardian  may  have,  to  relieve  him  from 
the  payment  of  the  costs  (Morrison  agt.  Gester,  11  Hun,  621). 

Ordered  accordingly,  that  said  amendments  be  made  and 
an  attachment  issue  against  Leonard  Schoepf  for  ninety-three 
dollars  and  seventy  eight  cents ;  no  costs  of  motion. 
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SUPEEME  COUKT. 
CATHARINE  DECKER  agt.  PETEE  A.  STAURING. 

New  trial  in  penal  actions  —  when  will  not  be  granted  —  Action  under  civil 
damage  act  —  Laws  of  1873,  chapter  646. 

In  penal  actions,  and  those  of  a  kindred  character,  the  court  will  not 
grant  a  new  trial  or  disturb  a  verdict  of  a  jury,  unless  some  misdirec- 
tion has  been  given  or  error  of  law  committed.  For  errors  of  judg- 
ment in  the  jury,  in  weighing  the  evidence,  where  the  verdict  is  for  the 
defendant,  the  court  will  not  grant  a  new  trial. 

So  field  in  this  case,  where  the  action  was  brought  by  a  wife  to  recover 
damages  under  chapter  646,  Laws  of  1873,  known  as  the  civil  damage 
act,  for  alleged  injury  to  her  "means  of  support,"  by  the  intoxication 
of  her  husband. 

Whether  she  received  such  injury  to  her  "  means  of  support,"  is  a  ques- 
tion for  the  jury,  and  their  finding  on  such  question  will  not  be  dis- 
turbed except  for  some  misdirection  or  error  of  law. 

Herkimer  Circuit,  April,  1879. 

THIS  action  was  brought  to  recover  damages  under  chapter 
646,  Laws  of  1873,  known  as  the  civil  damage  act.  It  was 
tried  before  a  jury,  and  verdict  rendered  for  defendant.  The 
plaintiff  moves  for  a  new  trial,  and  predicates  her  motion  upon 
the  minutes  of  the  court.  The  plaintiff  concedes  that  the 
verdict  upon  the  second  count  of  the  complaint  cannot  be 
disturbed,  as  there  was  a  conflict  of  the  evidence,  and  the 
case  was  upon  that  branch  conclusively  determined  by  the 


Amos  H.  Prescott,  for  plaintiff,  for  motion. 
A.  M.  Mills,  for  defendant,  opposed. 

HARDIN,  J.  —  The  learned  counsel  for  the  plaintiff  properly 
states  the  rule  which  pervades  upon  such  motions  (Townsend 
Manfg.  Co.  agt.  Foster,  51  Barb.,  346  ;  affirmed,  41  N.  Y., 
620). 
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The  evidence  in  this  case  which  related  to  the  first  count 
of  the  complaint,  which  is  now  urged  upon  the  court,  was  to 
the  effect  that  plaintiff's  late  husband  was  accustomed  to  fre- 
quent the  defendant's  place  of  business  and  to  drink  intoxicat- 
ing liquors  and  return  to  his  home  late,  and  cross  and  ill-natured 
at  times.  He  was  a  laborer  for  the  railroad  company  and 
earned  about  thirty-six  dollars  per  month,  and  had  an  account 
with  defendant  and  made  purchases  on  credit ;  and  the  evi- 
dence tended  to  establish  that  the  deceased  had  liquors  charged 
which  he  consumed.  After  such  charges  were  made  the 
plaintiff  made  payments  of  said  amounts  and  had  some  knowl- 
edge of  the  items  charged  and  paid  for  by  her  out  of  her 
husband's  earnings.  Can  she  now  recover  ?  "Was  she  not  a 
consenting  party  to  the  wrong,  if  any  was  done  her  ? 

By  chapter  646  of  Laws  of  1873  a  right  of  action  is  given 
to  a  wife  if  she  is  "  injured  in  person,"  "  or  property,"  "  or 
means  of  support  by  any  intoxicated  person  or  in  consequence 
of  the  intoxication 

(1.)  It  cannot  be  claimed,  nor  was  it  upon  the  argument  of 
this  motion,  that  the  plaintiff  was  "  injured  in  her  person."  (2.) 
Nor  in  her  "  property,"  none  such  was  shown,  nor  any  injury 
to  her  property.  (3.)  But  it  is  insisted  that  she  was  injured 
in  her  "means  of  support,"  by  the  intoxication  of  her 
husband. 

Whether  she  received  such  injury  to  her  "  means  of  sup- 
port "  was  a  question  for  the  jury  to  consider.  It  was  sub- 
mitted to  them  and  they  have  found,  as  their  verdict  discloses, 
that  she  was  not  so  injured.  That  question  was  appropriate 
for  the  jury.  If  there  was  stronger  evidence  tending  to  sup- 
port plaintiff's  alleged  injury  than  is  found  in  this  case,  still 
the  question  would  be  one  eminently  belonging  to  the  prov- 
ince of  the  jury. 

The  action  is  one  founded  upon  the  statute  and  in  its  nature 
penal.  In  such  cases  it  is  the  early  established  rule  of  the 
court  not  to  disturb  a  verdict  unless  some  misdirection  has 
been  given  or  error  of  law  committed  (  Wheeler  agt.  Calkins, 
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17  H<rw.,  451  and  cases  there  cited-  Overseers  ,)f  Poor  of 
Rochester  agt.  Lunt,  15  Wend.,  565  ;  Comfort  agt.  Thompson, 
10  John.,  101 ;  Lawyer  agt.  Smith,  1  Denio,  207 ;  22  Barb., 
528). 

The  case  was  carefully  submitted  to  the  jury  and  no  errors 
of  law  are  found  in  the  progress  of  the  trial,  nor  in  the  course 
of  the  directions  to  the  jury,  and  their  verdict,  according  to 
the  well-settled  rule  of  law  adverted  to,  cannot  be  disturbed. 
Therefore,  the  motion  for  a  new  trial  upon  the  minutes  must 
be  denied.  Neither  side  has  cited  any  case  in  point  under 
this  civil  damage  act,  and  the  point  made  here  may  be  said  to 
be  new  and,  therefore,  the  motion  is  denied  without  costs  to 
either  party. 


SUPEEME  COUKT. 

JAMES  E.  MUNSON  agt.  THE  MAYOR,  ALDERMEN  and  COMMON- 
ALTY OF  THE  CITY  OF  NEW  YORK. 

Surrogate's  court  —  StenograpJier' s  salary  —  Tww  paid —  County  charge. 

A  stenographer  to  the  surrogate's  court,  appointed  under  the  act  of  1865, 
is  not  limited  in  the  collection  of  his  salary  to  the  fees  paid  into  the 
county  treasury  by  the  surrogate's  court.  In  case  these  fees  are  not 
sufficient  to  pay  the  salary,  the  excess  becomes  a  county  charge. 

Special  Term,  November,  1878. 

IN  1865  the  legislature  authorized  and  directed  the  surro- 
gate of  New  York  to  appoint  a  stenographer  to  the  surrogate's 
court  of  said  county  who  should  be  a  sworn  officer  of  the 
court  and  should  be  paid  a  salary  of  $3,000  a  year,  in  like  man- 
ner a-s  the  salaries  of  clerk,s  in  said  court  are  now  paid  by  law 
from  the  fees  of  said  court,  paid  into  the  treasury  of  the 
county  of  New  York. 

The  plaintiff  in  this  action  was  duly  appointed  a  stenogra- 
pher by  the  surrogate  and  continued  such  for  a  period  of 
VOL.  LVII  63 
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about  four  months  and  has  been  paid  at  the  rate  of  $2,500 
a  year  ooly,  leaving  due  to  him  a  sum  for  which  this  action  is 
brought,  if  he  is  entitled  to  claim  his  salary  at  the  rate  of 
$3,000  per  year. 

The  defendant  demurs  to  this  complaint. 

David  J.  Dean,  of  counsel  for  defendant. 
Elliot  /Sandfordj  of  counsel  for  plaintiff. 

VAN  BRUNT,  J. —  The  defendants  claim  that  the  stenographer 
appointed  under  the  foregoing  act  is  limited  in  the  collection 
of  his  salary  to  the  fees  paid  into  the  county  treasury  by  the 
surrogate's  court. 

The  act  nowhere  intimates  that  the  salary  of  the  stenog- 
rapher or  of  the  other  clerks  in  the  surrogate's  court  are  not 
to  exceed  the  amount  of  the  fees  collected  in  said  court. 

In  case  these  fees  are  not  sufficient  to  pay  these  salaries  the 
statute  is  silent  as  to  how  the  deficiency  is  to  be  raised. 

If  the  statute  had  simply  authorized  the  surrogate  to  appoint 
a  stenographer  whose  salary  should  be  $3,000  a  year  and  was 
entirely  silent  as  to  from  what  fund  such  salary  should  be  paid, 
can  there  be  any  doubt  but  what  it  would  be  a  general  county 
charge  ? 

In  the  case  at  bar  it  seems  to  me  that  as  to  the  excess  of  the 
salary  which  the  fees  will  not  pay,  the  same  rule  would  be 
applied  as  though  no  direction  was  given  as  to  the  source  of 
payment. 

The  statute  nowhere  intimates,  that,  under  any  circum- 
stances, the  salary  is  to  be  less  than  $3,000,  or  that  the  failure 
of  fees  should  affect  the  compensation  to  be  received  by  the 
stenographers. 

Subsequent  legislation  would  seem  to  indicate  that  this  was 
the  view  which  the  legislature  itself  took  of  this  act ;  because 
we  find  in  1867  the  legislature  abolished  all  fees  in  the  surro- 
gate's office,  and  then  made  no  special  provision  for  the  pay- 
ment of  the  clerks  and  stenographers  in  the  surrogate's  courts. 
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The  legislature  had  already  recognized  the  necessity  of  a 
stenographer  in  the  surrogate's  court,  and  they  have  never 
intimated  their  intention  to  abolish  this  office,  and  we  must 
conclude  that  when,  in  1867,  they, abolished  the  fees  in  the  sur- 
rogate's court,  they  did  not  intend  to  abolish  the  office  of 
stenographer,  but  that  they  recognized  the  fact,  if'  the  fees  of 
surrogate  did  not  pay  the  salary  of  the  stenographer,  that 
such  salary  was  a  county  charge. 

It  is  further  to  be  observed,  that  the  salary  of  the  stenogra- 
pher is  to  be  paid  in  like  manner  as  the  salaries  of  the  clerks 
of  the  surrogate's  court  are  now  paid  by  law  from  the  fees  of 
said  court,  &c. 

It  was  not  contended  upon  the  argument  of  this  demurrer 
by  the  counsel  for  the  defendant  that  if  the  fees  were  not  suf- 
ficient to  pay  the  other  clerks  of  the  surrogate's  court,  they 
would  not  have  a  claim  against  the  county  for  the  balance  of 
their  salaries  in  excess  of  the  fees  received,  and  I  am  unable 
to  see  that  the  legislature  has  put  the  salary  of  the  stenogra- 
pher upon  any  different  footing. 

The  case  of  Branda  agt.  The  Mayor,  cited  by  defendants' 
counsel  does  not  seem  to  be  an  authority  in  point.  In  that 
case  there  was  an  express,  provision  of  law  as  to  how  the  bal- 
ance of  expenses  and  salaries  over  the  fees  received  should  be 
raised,  and  the  court  held  that  no  action  could  be  maintained 
against  the  county  for  such  balance  until  the  money  had  been 
raised  in  the  manner  provided  by  law. 

I  think  the  demurrer  in  this  case  must  be  overruled  with 
leave  to  the  defendant  to  answer  upon  payment  of  costs. 
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N.  Y.  COMMON  PLEAS. 

In  the  Matter  of  the  petition  of  THE  TRUSTEES  OF  THE  PKES- 
BYTEET  OF  NEW  YORK  to  vacate  an  assessment. 

Validity  of  assessments  —  Power  of  common  council  to  order  local  improve- 
ments otherwise  than  by  contract. 

The  New  York  city  charter  of  1873  requires  the  execution  of  all  public 
works  by  contract,  let  to  the  lowest  bidder  after  advertisement  for  sealed 
proposals  unless  otherwise  ordered  by  three-fourths  vote.  The  common 
council,  in  each  case,  must  determine  the  specific  manner  in  which  the 
work  shall  be  done  and  of  the  expenditure  therefor.  It  cannot  delegate 
its  discretion  and  judgment  in  this  regard  to  any  other  city  officer. 

Assessments  imposed  for  benefit  under  a  void  ordinance  of  the  common 
council  may  be  vacated  for  "  substantial  error." 

Special  Term,  May,  1879. 

THIS  proceeding  was  brought  to  vacate  an  assessment 
imposed  upon  the  petitioner's  lots  for  regulating,  grading  and 
paving  Ninth  avenue,  between  One  Hundred  and  Twenty- 
third  and  One  Hundred  and  Twenty-sixth  streets.  The  work 
was  commenced  August,  1875  and  finished  January,  1876,  at 
a  total  cost  of  $38,913,  of  which  there  was  paid  for  labor, 
$24,375,  and  for  materials,  $12,754.  The  sum  paid  for  labor 
was  for  laborers  and  teams  employed  by  the  commissioner  of 
public  works  by  the  day,  and  that  paid  for  materials  was  paid 
for  stone,  earth,  &c.,  which  were  purchased  upon  "  orders." 
No  bids  were  advertised  for,  nor  proposals  received,  nor  con- 
tract made  in  the  usual  form  for  any  portion  of  the  labor  or 
supplies.  The  commissioner  assumed  the  power  to  prosecute 
the  work  in  this  manner  by  virtue  of  the  following  resolution 
adopted  by  the  common  council,  December  31,  1872: 

"Resolved,  That  the  regulating,  grading,  setting  curb  and 
gutter  stones,  nagging  sidewalks  and  the  roadway  or  surface 
construction  of  the  following  named  avenues  and  streets,  to 
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wit :  the  Ninth  avenue  from  the  north- 

erly line  of  One  Hundred  and  Twenty-third  street  to  the 
northerly  line  of  One  Hundred  and  Twenty-sixth  street, 
be  executed  under  the  direction  of  the  com- 
missioner of  public  works  by  day's  work,  or  in  such  manner 
as  the  said  commissioner  may  deem  expedient  for  the  best 
interests  of  the  city  and  property  owners,  and  of  such  material 
and  on  such  plans  as  may  be  prescribed  or  determined  by  the 
said  commissioner  of  public  works." 

The  court  ordered  proofs  to  be  taken  of  the  matters  alleged 
in  the  petition  (See  Matter  of  Trustees,  &c.,  54  How.  Pr. 
Rep.,  226).  Upon  the  proofs  taken  the  motion  to  vacate  the 
assessment  was  made. 

James  A.   Deering,  for  petitioner. 

I.  The  work  should  have  been  contracted  for  upon  sealed 
bids  and  proposals  and  with  the  lowest  bidder  (Laws  1861, 
chap.  308  ;  Laws  1873,  chap.  335,  sec.  91  ;  Matter  of  Fifty- 
fourth  street  \_MS.~\,  DAVIES,  J. ;  Brady  agt.  Mayor,  20  N.  Y., 
312  ;  Ellis   agt.   Mayor,    1   Daly,  102 ;  Donovan  agt.   The 
Mayor,  33  N.  Y.,  201). 

II.  The  common  council  could  not  otherwise  order  the  per- 
formance of  this  work,  because  it  is  not  a  case  excepted  by 
section  91,   chapter   335,  Laws  1871    (Havghwout  agt.  The 
Mayor,  2  A Hb.  Ct.  of  App.,  345  ;  People  agt.  The  Mayor,  32 
Barb.,  35). 

III.  But  if  within  the  exception  of  the  statute  the  resolu- 
lution  did  not  "  otherwise  order  "  (Matter  of  Emigrant  Ind. 
Savings  Bank,  MS.,  ct.  of  appeals,  Dec.,  1878  ;  Birdsall  agt. 
Clarice,  MS.,  ct.  of  appeals;   Thompson  agt.  Schermerhorn, 
6  N.  T.,  92 ;  S.   C.,   9   Barb.,  152 ;  Lyons  agt.  Jerome,  26 

Wend.,  484;  Matter  of  Browne,  sup.  ct.,  gen.  term,  1867, 
MS.  /  St.  Louis  agt.  Clemens,  43  Mo.,  395  ;  Rugg1.es  agt. 
Collier,  43  Mo.,  359 ;  Jenks  agt.  Chicago,  56  111.,  354 ;  Foss 
agt.  Chicago,  ibid;  Kreuser  agt.  Risbon,  36  Cat.,  239). 
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William  C.  Whitney,  counsel  to  the  corporation,  and  Hugh 
L.  Cole,  opposed. 

DALY,  C.  J. —  I  think  this  case  comes  sufficiently  within  the 
decision  of  the  court  of  appeals,  in  the  case  of  the  Emigrant 
Industrial  Savings  Bank,  December  10,  1878,  printed  in  the 
petitioner's  points.  It  was  held,  in  that  case,  that  the  power 
given  to  the  common  council  by  the  ninety-first  section  of  the 
charter  of  1873  is  a  discretionary  power  which  cannot  be 
delegated;  that  it  is  the  judgment  of  the  common  council 
which  the  law  requires,  and  not  that  of  any  officer  they  may 
designate. 

The  common  council,  in  this  case,  by  a  vote  of  three-fourths, 
declared  that  the  "  regulating  and  grading  be  executed  under 
the  direction  of  the  commissioner  of  public  works,  by  day's 
work,  or  in  such  a  manner  as  he  might  deem  expedient  for  the 
best  interest  of  the  city  and  property  owners."  This  was  not 
ordering,  in  the  language  of  the  statute,  that  the  work  be  done 
otherwise  than  by  contract.  It  was  not  any  exercise  of  the 
judgment  of  the  common  council,  but  leaving  it  entirely 
to  the  judgment  of  the  commissioner  how  the  work  should  be 
done.  It  was  not  an  absolute  direction  or  order  that  it  should 
be  done  by  day's  work,  but  "  by  day's  work  or  in  such  manner 
as  he  might  deem  expedient,"  and  that  it  was  done  by  day's 
work  was  his  determination,  and  not  theirs.  "  The  law,"  says 
judge  RAPALLO,  who  delivered  the  opinion  of  the  court  of 
appeals,  "  confers  upon  the  common  council  the  power  and 
duty  of  deciding,  in  each  particular  case,  whether  the  provis- 
ions requiring  the  work  to  be  done  by  contract,  and  by  the 
lowest  bidder,  shall  be  dispensed  with,  and  that  it  is  evidently 
"  a  discretionary  power  that  cannot  be  delegated."  He  further 
remarks  that  "  the  intention  of  the  statute  plainly  was  to  pro- 
hibit the  incurrence  of  expense  by  the  corporation  for  work 
or  supplies,  when  the  aggregate  expense  for  all  work  neces- 
sary for  the  completion  of  any  particular  job  in  all  its  parts, 
or  of  supplies  required  for  any  particular  purpose,  should 
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exceed  $1,000,  without  publicly  inviting  competition  and 
awarding  the  contract  to  the  lowest  bidder  giving  security  for 
its  performance.  As  cases  might  arise  where,  from  the  nature 
of  the  work  or  other  circumstances,  it  would  be  either  imprac- 
ticable or  unsuitable  to  contract  for  the  work  or  supplies  in 
that  manner,  a  discretion  was  lodged  in  the  common  council 
empowering  them  to  direct  otherwise  in  such  special  cases,  but 
this  discretion  was  carefully  guarded  by  providing  that  it  could 
be  exercised  only  by  the  concurrent  vote  of  three-fourths  of 
all  the  members  elected.  For  the  propriety  and  wisdom  of 
its  exercise  they  are,"  he  says,  "  responsible  to  their  constit- 
uents, and  they  cannot  either  throw  off  this  responsibility 
aei"  deprive  their  constituents  of  the  benefit  of  their  individ- 
ual judgment,  by  a  delegation  of  this  power  to  a  third  party." 

The  work  in  this  instance  involved  an  expense  of  $38,913.98. 
If,  in  the  language  of  judge  HAPALLO,  it  were  impracticable 
or  unsuitable  to  have  had  it  done  by  contract,  which  would 
be  open  to  competition  as  is  contemplated  by  the  statute,  it 
was  incumbent  upon  the  common  council,  in  the  exercise  of 
their  discretionary  power  and  judgment,  to  decide,  by  a  vote 
of  three-fourths  of  their  body,  in  what  other  manner  it  should 
be  done,  and,  in  my  opinion,  they  decided  nothing  by  the 
ordinance  passed.  Nothing  was  absolutely  determined  by  it. 
It  provided  that  it  might  be  done  by  day's  work,  if  the  com- 
missioner so  determined,  thus  shifting  the  responsibility  upon 
him.  That  he  determined  that  it  should  be  done  in  a  way 
which  they  contemplated  it  might  be  done,  does  not  help  the 
matter,  as  it  was  leaving  the  final  determination  to  him,  which 
they  had  no  power  to  do. 

The  motion  of  the  petitioner  is,  therefore,  granted. 

In  the  SUPREME  COUKT  at  Special  Term,  June,  1879,  a 
motion  was  made  on  behalf  of  Henry  J.  Newton  to  vacate 
an  assessment  for  regulating,  paving,  &c.,  One  Hundred  and 
Twenty-third  street,  a  work  which  was  done  in  the  same  man- 
lier as  the  above  and  under  the  same  resolution  and  ordinance. 
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James  A.  Deering,  for  petitioner. 
J.  A.  Beall  and  Hugh  L.  Cole,  opposed. 

LAWRENCE,  J. —  Since  this  case  was  argued,  chief  justice 
DALY,  in  the  Matter  of  the  Presbytery  of  New  York,  has 
passed  upon  the  validity  of  the  ordinance  involved  in  this 
case,  and  has  decided  that  it  conferred  no  power  upon  the 
commissioner  of  public  works  to  do  the  work  in  question  by 
day's  work. 

In  that  opinion  I  fully  concur,  and  it  follows,  therefore, 
that  the  prayer  of  the  petitioner  must  be  granted. 

&  

N.  Y.  COMMON  PLEAS. 

JOSEPH  MAIEE,  plaintiff  and  appellant,  agt.  JOHN  CANAVAN, 
impleaded,  &c.,  defendant  and  respondent. 

Principal  and  surety  —  the  latter  Iww  discharged  —  Effect  of  receiving  a  bitt 
or  note  for  an  open  account. 

The  notice  from  a  surety,  requiring  a  creditor  to  sue  the  principal  debtor, 
must  be  clear  and  unambiguous,  and  a  request,  by  the  surety,  to  the 
creditor,  "to  go  and  get  his  money,"  is  not  a  direction  to  sue  the 
princ 

Where  all  that  appears  is,  that  a  creditor,  after  a  note  becomes  due,  takes 
from  the  maker  a  new  note  payable  at  a  future  day,  the  conclusion  must 
be  that  the  parties  have  agreed  to  extend  the  time  of  credit  until  the 
new  note  matures,  and  taking  a  note  for  an  open  account  is  a  good  con- 
sideration for  such  an  extension  of  credit  (See  Dodd  and  Moss  agt. 
Dreyfus,  ante,  319). 

General  Term,  March,  1879. 

THE  plaintiff  sued  the  defendants,  Moran  and  Canavan,  in 
the  New  York  marine  court  upon  an  open  account  for  goods 
sold  and  delivered.  Moran  made  default,  and  Canavan  defended 
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upon  the  ground  that  his  firm  had  dissolved,  and  that  by  the 
terms  of  the  articles  of  dissolution,  his  partner,  Moran,  had 
agreed  to  pay  all  of  the  firm's  debts.  That  the  plaintiff  had 
been  informed  of  the  dissolution  and  its  terms,  and  had  been 
told  "  to  go  to.Moran  and  get  his  money."  That  after  such 
agreement  and  notice,  Canavan  became  in  law  a  mere  surety 
for  his  former  partner,  and  that  in  consequence  of  the  plain- 
tiff forbearing  to  sue  Moran,  he,  Canavan,  was  discharged 
from  all  liability. 

Mr.  justice  McADAM,  before  whom  the  case  was  tried,  held 
that  no  sufficient  notice  to  sue  was  given  to  the  plaintiff  (cit- 
ing 49  Barb.,  182) ;  that  there  was  not  sufficient  proof  of 
Moran's  insolvency  to  bring  the  case  within  the  rule  enunci- 
ated in  Colgrove  agt.  Tollman  (67  N.  Y.,  95),  and  that  the 
mere  acceptance  of  new  notes  from  Moran,  did  not  discharge 
Canavan,  the  surety,  because  the  acceptance  did  him  no  injury ; 
that  the  forbearance  which  discharges  a  surety  must  be  under 
some  agreement,  founded  upon  a  new  consideration,  whereby 
the  creditor  disables  himself  from  suing  the  principal  debtor 
(citing  Surge  on  Suretyship,  \st  Amer.  ed.,  204,  205),  and 
that  the  bare  acceptance  of  the  notes  upon  the  joint  precedent 
debt,  did  not  disable  the  plaintiff  from  suing,  because  he  was 
at  liberty  to  return  the  notes  to  Moran  and  sue  upon  the 
joint  account  at  once,  there  being  no  consideration  for  any 
forbearance. 

The  trial  justice  thereupon  directed  a  verdict  for  the  plain- 
tiffs for  $986.10,  and  the  defendant,  Canavan,  appealed. 

The  marine  court,  general  term,  SHEA  and  SINNOTT,  JJ., 
reversed  the  judgment,  holding  that  the  notice  to  sue  was  suf- 
ficient, and  that  under  the  rule  declared  in  Colgrove  agt.  Tall- 
man  (supra),  the  defendant,  Canavan,  was  discharged. 

The  plaintiff  thereupon  appealed  to  the  New  York  common 
pleas,  general  term. 

Kurzman  &  Yeaman,  for  the  plaintiff  and  appellant. 

E.  H.  Pomeroy,  for  defendant  and  respondent. 
VOL.  LVII       64 
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VAN  HOESEN,  J. —  The  defendant  utterly  failed  to  bring 
his  case  within  the  rule  under  which  a  surety  is  relieved  by 
the  neglect  of  the  creditor  to  prosecute  the  collection  of  his 
demand  against  the  principal  debtor.  There  was  no  legal 
evidence  that  the  principal  debtor  was  solvent  when  the  surety 
requested  the  creditor  to  sue,  and  that  he  was  insolvent  after- 
wards. The  case  in  the  court  below  seemed  to  turn  upon  a 
supposititious  case  of  affairs,  rather  than  upon  the  case  made  by 
the  evidence.  In  Huffman  agt.  Hurlburt  (13  Wend.,  377), 
it  was  decided  that  in  order  to  release  the  surety,  it  must 
appear  that  the  debt  was  collectible  by  due  course  of  law,  out 
of  the  property  of  the  principal,  and  not  merely  that,  if  hard 
pressed,  the  principal  might  have  paid,  had  he  chosen  to  do 
so.  In  Herring  agt.  Borst  (4  Hill,  650),  it  was  said  that  the 
mere  probable  solvency  of  the  principal  in  reference  to  the 
debt  in  question,  at  the  time  of  the  notice  to  prosecute,  would 
not  suffice  to  release  the  surety.  .The  defense  is  not  to  be 
encouraged  (4  Hill,  456).  Now,  in  this  case,  the  defendant, 
upon  whom  the  burden  devolved  of  showing  the  solvency  of 
Moran,  the  principal  debtor,  at  the  time  of  the  request  to 
prosecute,  refrained  from  any  attempt  to  prove  what  Moran's 
pecuniary  condition  was  at  that  time.  He  went  no  further 
than  to  say,  that  he  told  Maier  that  there  was  money  enough 
to  pay  him.  It  is  strange  that  he  omitted  to  make  any  refer- 
ence to  the  all-important  subject  of  Moran's  pecuniary  condi- 
tion at  the  time  of  the  dissolution  of  firm.  Had  Moran  any 
property,  subject  to  execution  at  that  time  ?  Was  he  able  to 
pay  his  debts  as  they  fell  due  ?  Were  there  past  due-claims 
against  him,  which  he  had  not  paid  ?  Was  he  not  just  as  sol- 
vent at  the  time  of  the  trial  before  judge  McADAM  as  he  was 
at  the  time  Canavan  told  Maier  to  go  and  get  his  money  ? 
These  are  matters  about  which  the  defendant's  counsel  did 
not  ask  any  questions,  nor  ask  any  proof.  It  will  be  seen  that 
there  was  no  evidence  at  all  that  Moran  was  solvent  when 
Canavan  informed  Maier  of  the  dissolution. 

But  there  was  very  slight  evidence,  if,  indeed,  there  was 
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any,  that  Moran  subsequently  became  insolvent.  Canavan 
swore  that  he  did  not  know  whether  Moran  was  insolvent  or 
not ;  he  had  recovered  a  judgment  against  Moran,  but  it  did 
not  appear  that  any  execution  was  ever  issued,  and  it  may  be 
that  proceedings  had  been  stayed  by  appeal,  or  by  an  order  of 
the  court.  Insolvency  is  not  to  be  shown  by  such  testimony 
as  that.  Upon  exactly  the  same  evidence,  men  of  great  wealth 
in  unincumbered  land  in  this  city  could  be  proved  insolvent. 
It  was  further  proved  that  the  claim  in  suit  had  not  been  paid, 
but  that  fact  would  not  establish  the  defense ;  it  was  necessary 
to  show  that  other  just  claims,  which  were  past  due,  had  not 
been  paid. 

I  think,  moreover,  that  judge  McAoAM  properly  decided 
that  the  words,  "Go  and  get  your  money,  there  is  enough  to 
pay  you,"  did  not  amount  to  a  notice  that  Canavan  required 
Maier  to  sue  Moran.  The  notice  must  be  clear  and  unambig- 
uous, and  not  one  likely  to  be  misapprehended  by  the  cred- 
itor. It  must  apprise  him  that  a  resort  to  legal  process  is 
required  of  him  by  the  surety.  A  collection  of  cases  upon 
the  subject  may  be  found  in  volume  3,  Waifs  Law  of  Actions 
and  Defenses  {pages  235  and  236 ).  Thus  it  has  been  held, 
that  is  to  say  :  "  I  hope  the  note  may  be  put  in  train  for  col- 
lection" is  not  enough,  nor  is  a  notice  saying  :  "I  wish  you 
to  collect  the  debt  from  the  principal,"  sufficient.  In  our 
own  state  it  has  been  decided  that  a  request  to  "  push  and 
keep  pushing  "  the  principal  did  not  impart  a  request  to  bring 
an  action  against  him  (Singer  agt.  Trautman,  49  Barb.,  182); 
of  course,  the  words,  "  go  and  get  your  money,"  could  not 
have  conveyed  to  Maier's  mind  the  idea  that  he  was  required 
to  sue  Moran  without  delay.  The  surety  is  bound  to  make 
his  meaning  understood  by  using  words  that  to  a  man  of  corn- 
man  understanding  convey  a  request  to  sue.  The  defense 
failed  in  this  respect. 

It  is  said,  however,  that  Maier  accepted  notes  payable  at  a 
future  day,  and  thus  suspended  his  right  of  action  against 
Moran.  If  the  right  of  action  was  suspended  against  Moran 
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for  an  hour,  Canavan  is  released.  The  law  of  New  York  is 
not  settled  as  to  whether  the  taking  of  a  note  payable  at  a 
future  day,  operate's  as  a  suspension  of  a  right  to  sue  on  the 
original  cause  of  action.  In  the  court  of  appeals,  as  in  the 
supreme  court,  there  is  no  difficulty  in  finding  decisions  to  sus- 
tain any  view  of  the  law  that  a  suitor  may  wish  to  see  prevail. 
Pait  agt.  Coman  ( 37  N.  Y.)  and  Place  agt.  Mcllvain  (38 
2f.  Y.\  hold  that  accepting  a  note  payable  in  future,  suspends 
the  right  of  action  on  the  original  debt.  Cary  agt.  White  (52 
N.  Y.)  holds  that  it  does  not.  In  Hubbard  agt.  Gunney  (64 
N.  J7.,  467)  the  chief  judge  says  that  there  must  be  an  agree- 
ment, either  express  or  implied,  that  the  original  debt  shall  not 
be  sued  upon  until  the  note  matures,  in  order  to  effect  such  a  sus- 
pension of  the  right  to  sue  as  will  discharge  a  surety.  The 
difficulty  is,  to  determine  from  what  circumstance  such  an 
agreement  will  be  implied.  In  Hart  agt.  Hudson  ( 6  Duer, 
304),  DCER,  J.,  said :  "  Taking  a  note  payable  at  a  future 
day,  was  proof  conclusive  of  an  agreement  to  extend  credit, 
and  would  discharge  the  surety."  In  Elwood  agt.  Deifendorf 
(5  BarT).,  409),  PAIGE,  J.,  said,  that  taking  from  the  principal 
debtor  for  an  old  debt  past  due,  a  new  note  payable  at  a  future 
day,  without  an  agreement  to  extend  the  time  of  payment, 
does  not  discharge  the  surety.  It  is  somewhat  singular  that 
judges  DCER  and  PAIGE  agree  in  this,  that  the  law  is  per- 
fectly well  settled.  There  was  nothing  proved  in  this  case  on 
the  subject  of  the  notes,  except  that  Moran  gave  them  after 
the  dissolution.  Are  we  to  adopt  the  views  of  judge  DOER 
and  the  views  of  judge  GROVER,  in  Place  agt.  Mcllvain,  or 
the  views  of  judge  PAIGE  and  of  judge  ALLEN,  in  Cary  agt. 
White  ?  My  own  notion  is,  that  we  should  adhere  to  the  views 
which  this  court  announced  when  the  case  of  Place  agt.  Mcll- 
vain was  before  it  in  1863.  The  decision  is  reported  in  1 
Daly,  266.  I  am  prepared  to  adopt  the  language  of  chief 
justice  DALY  :  "  Where  all  that  appears  is,  that  a  creditor, 
after  a  note  becomes  due,  takes  from  the  maker  a  new  note 
payable  at  a  future  day,  the  conclusion  must  be  that  the  parties 
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have  agreed  to  extend  the  time  of  credit  until  the  suppletory 
instrument  becomes  payable,  and  if  such  an  agreement  is 
founded  upon  a  sufficient  consideration,  it  is  binding.  Giv- 
ing a  note  for  an  open  account  is  a  good  consideration  for  an 
extension."  It  may  appear,  however,  either  by  direct  testi- 
mony, or  from  the  circumstances,  that  the  new  note  was  taken 
by  the  creditor,  with  the  understanding  that  it  was  only  col- 
lateral security  and  that  he  might,  at  pleasure,  sue  upon  the 
original  debt.  If  this  does  not  appear  from  the  evidence  of 
the  defendant,  it  devolves  upon  the  creditor  to  prove  it,  and 
if  he  fails  to  do  so,  the  inference  will  be  that  the  right  of 
action  on  the  old  debt  was  suspended.  Such  being  then  my 
opinion  of  the  law  the  question  is,  did  the  notes  which  Moran 
gave  to  the  plaintiff  suspend  his  right  to  enforce  the  payment 
of  the  claim  ?  The  notes  were  for  portions  of  the  entire 
demand  which  Moran  and  Canavan  owed  the  Malers ;  they 
have  been  paid  and  are  out  of  the  way.  If  there  were  any 
thing  in  the  evidence  to  make  it  doubtful  whether  or  not  an 
agreement  existed  for  an  extension  of  the  time  for  the  pay- 
ment of  such  parts  of  the  debt  as  were  represented  by  the 
note,  it  would  have  been  for  the  jury  to  determine  as  to  its 
existence  or  non-existence,  but  the  testimony  of  the  plaintiff 
and  his  brother  showed  that  they  retained  the  notes  credited 
them  in  the  account  and  struck  a  balance  after  deducting 
them.  In  the  absence  of  opposing  testimony,  it  was,  I  think, 
for  the  court  to  say  that  the  notes  suspended  the  right  to  sue 
the  defendant,  Moran,  for  so  much  of  the  demand  as  was 
embraced  in  the  notes.  If  this  be  so,  the  defendant  was  dis- 
charged, because  Maier,  whilst  the  notes  were  maturing  could 
not  have  conveyed  to  Canavan  an  immediate  right  to  prose- 
cute Moran.  Canavan,  if  he  applied  to  Maier  for  a  transfer 
of  the  latter  claim  against  Moran,  could  only  have  obtained 
what  Maier  had  —  a  right  to  sue  Moran  when  the  notes 
arrived  at  maturity.  As  to  the  residue  of  the  claim,  of 
course,  Maier  might  have  given  an  immediate  right  to  prose- 
cute it,  Canavan  could  not  have  been  called  to  accept  such 
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an  assignment,  and  he  is,  therefore,  discharged  (  Ducker  agt. 
Rapp,  67  N.  J7".,  472  ;  Croyden  Gas  Co.  agt.  Dickinson,  4 
Weekly  Digest,  381). 

There  was  but  one  contract,  and  that  without  any  provision 
for  the  payment  by  installments,  and  the  suspension  of  the 
right  to  sue  immediately  for  any  part  of  the  money,  destroyed 
the  claim  against  the  surety. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs,  and  judgment  absolute  rendered  for  the  defendant. 


K  Y.  COMMON  PLEAS. 
THOMAS  B.  GUNNING  agt.  WILLIAM  H.  APPLETON  and  others. 

Who  may  grant  an  ex  parte  order  in  action  pending  in  one  of  the  city 
courts —  Code  of  Civil  Procedure,  section  772. 

Under  the  Code  of  Civil  Procedure,  an  ex  parte  order  in  an  action  pending 
•  in  one  of  the  city  courts  is  good  if  obtained  from  a  judge  of  any  of 
the  superior  city  courts. 

MOTION  to  vacate  order  of  a  judge  of  the  superior  court, 
extending  time  to  answer  in  an  action  in  this  court. 

J.  E.  Cr-only,  for  plaintiff,  for  motion  to  vacate. 
Douglas  Campbell,  for  defendants,  opposed. 

BEACH,  J. —  The  order  was  granted  by  a  judge  of  the  supe- 
rior court,  and  for  that  reason  claimed  to  be  void. 

Section  277  of  the  Code  of  Civil  Procedure  confers  addi- 
tional power  upon  a  county  judge  to  grant  orders  in  an  action 
pending  in  a  superior  city  court.  It  does  not  affect  the  dis- 
position of  this  motion.  Section  354  relates  solely  to  the 
granting  of  orders  in  actions  pending  in  county  courts.  This 
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section  is  inapplicable,  because,  while  the  law  has  conferred 
upon  the  court  of  common  pleas  portions  of  the  jurisdiction 
of  the  county  courts  in  other  counties  (Code,  sec.  286  et  seq.\ 
yet  that  falls  far  short  of  making  this  court  a  county  court, 
and,  therefore,  subject  to  the  provisions  of  title  5  of  the  Code 
of  Civil  Procedure,  section  340  et  seq. 

I  think  authority  to  make  an  order  similar  to  the  one  granted 
in  this  case  is  expressly  conferred  by  section  772  of  the  Code. 
The  order  here  is  therefore  valid. 

Even  were  the  views  above  expressed  incorrect,  the  motion 
must  be  denied.  The  order  complained  of  was  granted  June 
sixteenth ;  on  June  twenty-eighth  the  plaintiff's  attorney 
admitted  due  service  of  an  order  to  strike  out  parts  of  the 
complaint,  and  likewise,  on  June  thirtieth,  of  a  demurrer  to  the 
complaint,  and  also,  on  September  twenty-second,  of  a  notice 
of  trial  of  the  issue  of  law.  By  these  acts  I  think  the  plain- 
tiff's attorney  waived  any  question  arising  under  the  order  of 
June  sixteenth  extending  the  time  to  answer. 

The  motion  is  denied,  with  ten  dollars  costs  to  abide  the 
event. 


SUPEEME  COUKT. 

PACIFIC  MAIL    STEAMSHIP    COMPANY   agt.  THE  MAYOR,  &c. 

Taxes  and  assessments  —  bill  in  equity  to  restrain  collection  of,  not  the  proper 
remedy  — After  j  udgment  of  court,  in  certiorari  proceedings,  declaring  assess- 
ment valid,  partie.i  are  estopped  from  any  other  proceedings  to  test  its  validity. 

The  remedy  by  injunction  to  restrain  the  collection  of  an  illegal  or  erro- 
neous tax  assessed  to  the  owners  of  personal  property,  is  not  allowable 
unless  the  case  stated  falls  within  some  of  the  recognized  claims  of 
equity  jurisdiction. 

The  complaint  must  show,  in  order  to  be  entertained  in  equity,  that  the 
action  will  prevent  a  multiplicity  of  actions,  irreparable  injury  to  the 
freehold,  or  that  extrinsic  evidence  is  required  to  establish  the  inviola- 
bility of  the  lien  of  the  assessment. 
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When  a  tax  is  assessed  as  a  personal  charge  against  the  party  taxed  or 
against  his  personal  property,  it  is  difficult  to  suggest  any  element  of 
equitable  jurisdiction.  Presumptively,  the  remedy  at  law  is  adequate. 
If  the  tax  is  illegal  and  the  party  makes  payment,  he  is  entitled  to 
recover  back  the  amount.  The  case  does  not  differ  from  any  other 
case  in  which  a  party  is  compelled  to  pay  an  illegal  demand.  The  ille- 
gality done  affords  no  ground  over  equitable  interference,  and  the  pro- 
ceedings to  enforce  the  tax  by  distress  and  sale  can  give  none,  as  they 
only  constitute  an  ordinary  trespass. 

Where,  upon  a  motion  to  continue  a  temporary  injunction  to  restrain  the 
city  officials  from  executing  a  warrant  issued  to  collect  the  balance  of 
a  tax  imposed  upon  the  plaintiff  for  its  personal  property  for  1874,  it 
was  claimed  that  the  assessment  roll  was  not  verified  by  the  oath  of  the 
deputy  tax  commissioners,  nor  of  the  tax  commissioners,  and  that  by 
reason  of  such  omission  the  assessment  of  the  plaintiff  is  illegal  and 
void;  it  appeared  that  a  writ  of  certioran  had  been  issued  requiring 
the  commissioners  of  taxes  to  certify  and  return  all  the  assessment  pro- 
ceedings, with  all  depositions,  assessment  rolls,  papers,  documents,  deci- 
sions, and  all  other  things  appertaining  to  said  proceedings,  and  it  also 
appeared  that  the  return  to  said  writ  did  or  might  have  brought  up  all 
the  proceedings  for  the  assessment  of  plaintiff,  for  the  consideration 
and  judgment  of  the  court  reviewing  such  assessment  proceedings,  and 
that  the  judgment  of  the  court  of  last  resort  in  this  state,  and  after- 
wards of  the  supreme  court  of  the  United  States,  was  to  the  effect  that 
the  assessment  in  question  was  legal  and  the  tax  should  be  paid  by 
plaintiffs : 

Held,  first,  that  a  bill  in  equity  to  restrain  the  collection  of  the  tax,  is  not 
the  proper  remedy. 

Second.    The  defendants  are  estopped  from  resorting  to  it  or  any  other 
remedy  by  reason  of  the  judgment  of  the  court  declaring  this  identical 
assessment  valid,  and  enforceable  in  certioran  proceedings  to  test  its  valid- 
ity between  the  parties  to  this  action. 
\ 

New  York  Chambers,  August,  1879. 

MOTION  to  continue  a  temporary  injunction  to  restrain  the 
city  officials  from  executing  a  warrant  issued  to  collect  the 
balance  of  a  tax  inposed  upon  the  company  for  its  personal 
property  for  1874. 

Cardoso  <&  Newconibe,  for  motion. 

William  C.  Whitney,  corporation  counsel,  opposed. 
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POTTER,  J. —  The  gist  of  the  complaint  is,  that  the  assess- 
ment roll  was  not  verified  by  the  oath  of  the  deputy  tax  com- 
missioners, nor  of  the  tax  commissioners,  and  that  by  reason 
of  such  omission  the  assessment  of  the  plaintiff  is  illegal  and 
void.  The  defendants  do  not,  in  their  affidavits  in  opposition 
to  the  motion,  assert,  nor  in  their  argument  upon  the  motion 
contend,  that  the  assessment  roll  was  in  fact  verified  by  oath 
of  either  the  deputy  or  the  tax  commissioners.  The  conten- 
tion of  the  defendant  is,  that  by  existing  statutes,  no  verifica- 
tion of  the  assessment  roll  by  oath  is  required,  and  that  if 
such  oath  was  necessary  a  bill  in  equity  to  restrain  its  col- 
lection is  not  the  proper  remedy  ;  and  if  it  were,  the  defend- 
ants are  estopped  from  resorting  to  it  or  any  other  remedy 
by  reason  of  the  judgment  of  the  court  declaring  this  identi- 
cal assessment  valid  and  enforceable  in  certiorari  proceedings 
to  test  its  validity  between  the  parties  to  this  action.  The 
conclusions  I  have  reached  in  relation  to  the  remedy  and 
estoppel,  will  render  a  thorough  examination  of  the  statutes 
which  were  cited,  and  were  commented  upon  with  great 
learning  and  ability  upon  the  argument,  unnecessary.  I  have 
no  occasion  to  examine  the  statutes  further  than  to  ascertain 
when  the  oath  of  verification  (if  any  is  required  in  the  assess- 
ment proceedings)  is  to  be  made,  for  the  purpose  of  deter- 
mining whether  plaintiff  is  estopped  by  the  judgment  in  the 
certiorari  proceedings.  From  the  examination  which  I  have 
made  of  the  assessment  statutes,  I  am  satisfied  that  if  the  assess- 
ment roll  is  to  be  verified  by  the  oath  of  any  one,  it  is  to  be 
done  by  the  deputy  commissioners  (who  have  taken  the  place 
of  the  former  ward  assessors),  and  that  the  assessment  roll  is 
to  be  completed  and  delivered  by  them  on  or  before  the  first 
day  of  April  in  each  year.  The  writ  of  certiorari  was  issued 
on  the  1st  day  of  July,  1874,  and  required  the  commissioners 
of  taxes  to  certify  and  return  all  the  assessment  proceedings, 
with  all  depositions,  assessment  rolls,  papers,  documents, 
decisions  and  all  other  things  appertaining  to  said  proceedings. 
The  commissioners  in  obedience  to  said  writ,  make  a  return 
VOL.  LVII  65 
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of  their  proceedings,  and  particularly  that  they  completed  the 
assessment  rolls,  and  on  the  first  Monday  of  July  delivered 
them  to  the  supervisors,  and,  among  other  things,  particularly 
setting  forth  a  copy  of  the  entry  on  said  books  and  said 
assessment  roll  affecting  the  plaintiffs,  which  return  was 
dated  January  7,  1875.  From  this  statement  it  will  appear 
that  the  return  to  the  certiorari  did,  or  might  have, 
brought  up  all  the  proceedings  for  the  assessment  of  plain- 
tiff, certainly  the  assessment  rolls,  with  or  without  oaths  of 
verification,  for  the  consideration  and  judgment  of  the  court 
reviewing  such  assessment  proceedings.  The  judgment  of 
the  court  of  last  resort  in  this  state,  and  afterwards  of 
the  supreme  court  of  the  United  States,  was  to  the  effect  that 
the  assessment  in  question  was  legal,  and  the  tax  should  be 
paid  by  plaintiff.  That  judgment  remains  in  full  force.  It 
is  a  long  and  well  established  rule  that  the  judgment  of  a 
court  possessing  competent  jurisdiction  is  final,  not  only  as  to 
the  subject-matter  thereby  actually  determined,  but  as  to  any 
other  matter  which  the  parties  might  litigate  in  the  cause, 
and  which  they  might  have  had  decided.  There  must  be  an  end 
of  litigation  when  the  parties  have,  or  might  have  had,  a 
judicial  determination  of  the  subject  of  legal  dispute.  The 
judgment  irrevocably  establishes  all  matters  questioned  or 
questionable  in  the  proceeding. 

The  entire  proceeding  of  assessing  the  plaintiffs,  with  all 
its  defects,  irregularities  or  omissions  (if  any  there  were)  was 
before  the  court  for  its  judgment  upon  them  ;  and  the  court 
gave  its  judgment  that  there  were  none  such,  and  that  the 
tax  assessment  was  legal  and  valid  in  all  respects.  It  may  or 
may  not  have  been  the  case,  that  the  omission  of  the  oath  was 
the  subject  of  discussion  or  contention  between  the  parties 
hereto  in  the  certiorari  proceeding.  The  necessity  of  the 
oath  may  have  been  waived  by  them  or  it  may  not  have 
occurred  to  them  or  their  counsel  upon  the  argument.  The 
record  and  judgment  do  not  afford  information  whether  the 
omission  of  the  oath  was  raised,  or  discussed,  or  waived,  or  was 
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specifically  decided  by  the  court.  The  consequence  is  the 
same,  where  it  might  have  been,  or  where  it  was  determined. 
That  judgment  established  forever  that  the  omitted  oath  is 
not  essential  to  the  validity  of  the  assessment,  and  it  can 
never  again  be  called  in  question. 

But  if  the  plaintiff  was  not  estopped  from  raising  the  ques- 
tion of  the  legality  of  the  assessment,  the  form  of  the  remedy 
chosen  in  this  case  cannot  afford  the  relief  sought.  The 
general  rule  is  that  courts  in  equity  cannot  be  resorted  to  for 
relief  where  there  is  an  ample  remedy  at  law.  If  an  assess- 
ment is  illegal  or  void,  the  party  aggrieved  had  the  legal 
remedies  of  a  certi&rari  to  review  and  correct  the  assessment 
or  of  a  mandamus  to  compel  the  assessment  to  be  stricken  off, 
or  an  action  to  allow  to  recover  any  money  paid  or  property 
seized  to  satisfy  the  tax.  It  is  often  and  uniformly  held  by 
the  courts  that  the  remedy  by  injunction  to  restrain  the  col- 
lection of  an  illegal  or  erroneous  tax  assessed  to  the  owner  of 
personal  property  is  not  allowable  unless  the  case  stated  falls 
within  some  of  the  recognized  claims  of  equity  jurisdiction. 
The  complaint  must  show,  in  order  to  be'entertained  in  equity, 
that  the  action  will  prevent  a  multiplicity  of  actions,  irrepar- 
able injury  to  the  freehold,  or  that  extrinsic  evidence  is 
required  to  establish  the  inviolability  of  the  lien  of  the  assess- 
ment. It  will  be  hardly  pretended  that  the  facts  set  forth  in 
the  complaint  in  this  action  make  a  case  within  either  of  those 
exceptional  classes.  There  is  no  allegation  or  pretense  in  the 
complaint  that  any  other  action  is  likely  to  arise  between  the 
defendant  and  any  other  tax-payer  on  account  of  this  assess- 
ment, or  that  any  other  tax-payer  except  the  plaintiff  has 
refused  or  failed  to  pay  the  tax.  It  is  not  alleged  that  there 
is  any  freehold  to  be  affected,  or  that  the  tax  is  a  lien  upon 
any  thing,  or  that  extrinsic  evidence  is  required  to  show  its 
inviolability.  Such  allegations  could  not  well  be  made,  for 
the  converse  of  those  allegations  is  the  truth.  Indeed,  such 
is  the  nature  of  an  assessment  upon  a  person  for  personal 
property  that  judge  COOLEY,  in  his  treatise  on  taxation,  is 


51G  NEW  YORK  PRACTICE  REPORTS. 

Toles  agt.  Hazen  et  al. 

alleged  to  say,  "  When  a  tax  is  assessed  as  a  personal  charge 
against  the  party  taxed  or  against  his  personal  property,  it  is 
difficult  to  suggest  any  element  of  equitable  jurisdiction. 
Presumptively,  the  remedy  at  law  is  adequate.  If  the  tax  is 
illegal  and  the  party  makes  payment,  he  is  entitled  to  recover 
back  the  amount.  The  case  does  not  differ  in  this  regard 
from  any  other  case  in  which  a  party  is  compelled  to  pay  an 
illegal  demand.  The  illegality  done  affords  no  ground  over 
equitable  interference,  and  the  proceedings  to  enforce  the  tax 
by  distress  and  sale  can  give  none,  as  they  only  constitute  an 
ordinary  trespass.  To  this  point  the  decisions  are  numerous." 
They  are  so  well  understood,  that  it  cannot  be  necessary  to 
refer  to  any  more  of  them.  The  temporary  injunction  should 
be  vacated  and  the  motion  for  its  continuance  denied,  with 
ten  dollars  cost  of  this  motion. 
V 
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WILLIAM  A.  TOLES  agt.  ABRAM  F.  HAZEN  et  al. 

Damages  —  measure  of,  in  action  by  employe  discharged  without  cause. 

In  an  action  for  damages  by  an  employe  discharged  without  cause  before 
the  expiration  of  his  term,  the  measure  of  damages  is  limited  to  the 
time  of  the  commencement  of  the  action,  if  it  be  commenced  before 
the  expiration  of  the  term  of  service,  and  no  recovery  can  be  had 
beyond  such  time. 

General  Term,  December,  1878. 

THE  plaintiff  was  employed  by  defendants  for  a  year,  at  a 
stipulated  salary,  payable  monthly,  and  was  discharged  with- 
out cause  at  the  end  of  six  months'  service,  to  wit,  on  July  1, 
1878,  and  was  paid  up  to  that  time.  On  the  9th  of  July, 
1878,  he  commenced  the  action  to  recover  his  salary  for  the 
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balance  of  the  year  as  damages  for  the  breach  of  the  contract, 
and  recovered  a  verdict  in  the  first  district  court  for  the 
amount  claimed. 

The  defendants  thereupon  appealed. 

W.  B.  Tullis,  for  appellants. 
H.  H.  Morange,  for  respondent. 

DALY,  C.  J. — This  judgment  will  have  to  be  reversed.  If 
the  plaintiff,  as  he  testified,  was  employed  for  a  year  and  was 
improperly  discharged  before  the  end  of  the  year,  his  remedy 
is  an  action  to  recover  damages  for  the  breach  of  the  contract ; 
and  if,  after  reasonable  exertion  on  his  part,  he  has  been 
unable  to  obtain  employment,  then  the  measure  of  his  damage 
is  the  stipulated  salary  from  the  time  of  his  discharge  until 
the  commencement  of  the  action  (Hochster  agt.  De  la  Tour, 
2  Ell.  &  Bl.,  691 ;  Moody  agt.  Loverich,  4=  Daly,  401 ;  Polk 
agt.  Daly,  id.,  411 ;  Dillon  agt.  Andrews,  43  N".  Y.,  237). 

The  judge  was  requested  in  effect  to  charge  this,  which  he 
refused,  and  charged  the  jury,  the  defendants  excepting,  that, 
pnma  facie,  the  damages  would  be  the  amount  the  plaintiff 
would  be  entitled  to  as  wages  at  the  end  of  the  year.  The 
defendant  was  discharged  on  the  1st  of  July,  1878,  and 
brought  his  action  for  the  breach  of  the  contract  on  the  ninth 
of  July  following,  so  that  his  loss,  having  been  out  of  employ- 
ment eight  days,  was  about  eleven  dollars,  and  the  jury,  under 
the  instruction  they  received,  rendered  a  verdict  in  his  favor 
for  $250.  For  this  error  on  the  part  of  the  judge  the  judg- 
ment will  have  to  be  reversed,  in  addition  to  which  there  are 
other  reasons. 

After  the  plaintiff  testified  that  he  made  a  contract  for  the 
year,  he  was  asked  if  he  had  the  contract,  and  replied  that  he 
had  no  copy  of  it,  that  the  defendants  kept  it  in  their  book, 
and  then  called  upon  the  defendants  to  produce  the  contract. 
It  was  produced  ;  that  is,  as  I  infer,  the  book  was  produced 
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and  the  plaintiff,  being  asked  if  that  was  the  contract,  answered 
that  it  was,  and  as  one  must  infer  from  his  testimony  after 
examining  it.  He  then  testified  that  a  contract  was  never 
written  or  made,  that  Mr.  Hazen  (who  employed  him)  never 
stated  any  thing  that  is  in  there  (the  book),  thus  contradicting 
his  previous  evidence.  The  plaintiff's  statement  that  he  had 
been  employed  for  a  year,  having  been  deuied  by  Ilazen,  who 
employed  him,  the  defendants  offered  the  contract  referred  to 
in  the  plaintiff's  testimony,  to  which  the  plaintiff  objected  and 
tbfe  judge  excluded  it.  The  plaintiff  having  first  identified 
this  as  the  contract,  and  then  denied  that  the  contract  was 
made  or  written,  or  that  what  it  contained  had  ever  been 
stated  to  him,  it  was  very  material  that  the  defendants  should 
be  allowed  to  show  a  writing  which  the  plaintiff  had  himself 
called  for,  which,  upon  being  produced,  he  declared  to  be  the 
contract,  but  which  he  afterwards  repudiated,  as  may  be 
assumed,  after  he  had  ascertained  what  it  contained.  This 
was  especially  requisite  in  justice  to  the  defendants,  in  an 
action  in  which  the  recovery  has  been  had  solely  upon  the 
plaintiff's  testimony,  and  who  was  directly  contradicted  in  the 
most  material  matter  sworn  to  by  him,  that  he  was  employed 
by  the  year. 

In  my  opinion,  moreover,  the  plaintiff  has  no  cause  of  action 
whatever.  Upon  his  own  showing  the  defendants  had  a  right 
to  discharge  him,  even  if  he  had  been  hired  for  a  year.  He 
asked  permission  for  leave  to  go  to  Boston  for  a  few  days, 
showing,  by  his  own  testimony,  that  he  went  to  Boston  to 
visit  his  "  folks,"  and  went  from  there  to  Albany,  from  which 
he  returned,  and,  passing  through  New  York,  went  to  Wash- 
ington to  try  to  get  an  appointment  in  the  treasury  department, 
and  returned  to  his  employment  after  an  absence  of  a  week. 
The  defendants,  after  inquiry  as  to  the  cause  of  his  lengthened 
absence,  and  finding  that  in  addition  to  going  to  Boston  he 
had  also  gone  to  Washington  to  seek  for  a  situation,  discharged 
him  and  had  a  right  to  do  so.  He  had  broken  his  contract, 
having  remained  away  from  the  defendants'  employment  with- 
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out  their  permission,  or  without  seeking  it,  when  he  returned 
and  passed  through  New  York  upon  a  journey  to  "Washington, 
about  his  own  affairs. 

The  judgment  should  be  reversed. 

YAN  HOESEN,  J.  —  I  concur,  and  cite  as  another  authority 
Maguire  agt.  Woodside  (2Hilt.,  59). 


NOTE.  —  The  law  regulating  the  rights,  liabilities  and  remedies  of  an 
employe  wrongfully  discharged,  is  ably  discussed  and  fully  laid  down  in 
Howard  agt.  Daly  (61  N.  T.,  362),  to  which  the  reader  is  referred.  It  has 
been  claimed  that  in  cases  where  the  action  was  reached  and  tried,  after 
the  expiration  of  the  term  of  service,  although  commenced  before,  that 
damages  were  recoverable  up  to  the  end  of  the  term,  because  they  were, 
in  their  nature,  definitely  ascertained  and  fixed  before  trial.  The  deci- 
sion of  the  common  pleas  disposes  of  this  claim,  by  limiting  the  recovery 
to  the  time  of  bringing  suit.  [REP. 


DIGEST 

CONTAINING  THE  WHOLE   OP 

57  HOW.,   ANTE,  AND    QUESTIONS    OF  PRACTICE    CONTAINED 

IN  15  AND  16  HUN,  AND  73  AND  74  JV'.  Y.  REPORTS. 


Attention  is  called  to  the  two  additional  headings  "  CODE  OP  PROCEDURE  "  and  "  CODE 
OP  CIVIL  PROCEDURE,"  under  which  (for  the  convenience  of  the  reader)  will  be  found 
collated  decisions  bearing  upon  the  various  provisions  of  both  Codes. 


ACCOUNTING. 

1.  An  action  at  law  is  proper  to 
recover  for  services  rendered  a 
copartnership,  under  an  agree- 
ment providing  for  a  payment  of 
a  share  of  the  net  profits  of  the 
firm  business  as  a  compensation 
for  the  services;  the  fact  that  an 
accounting  is  necessary  to  ascer- 
tain the  amount  of  the  compen- 
sation does  not  require  an  equi- 
table action, and  plaintiff.not  being 
a  partner,  could  not  bring  such  an 
action;  an  accounting  is  proper 
in  the  action  at  law,  and  the 
introduction  of  the  requisite  evi- 
dence does  not  change  the  nature 
of  the  action.  (/Smith  agt.  Bodine 
UN.  Y.,  30.) 

2.  Upon  a  final  accounting  of  an 
executor,  the  surrogate  has  juris- 
diction to  hear  and  determine  a 
disputed  claim  of  the  executor 
against  the  estate.  (Bouqhton  agt. 
Flint,  74  N.  Y.,  476.) 


ACTION. 

1.  An  action  cannot  be  maintained 
on  a  judgment  recovered  in  this 
state  in  a  circuit  court  of  the 
United  States,  where  a  transcript 
of  the  judgment  has  been  filed 
and  the  judgment  docketed  in  the 
county  clerk's  office,  without  first 
obtaining  leave  to  sue  the  same. 

VOL.  LVII  66 


(Goodyear  D.  V.  Co.  agt.  Frisselle, 
ante,  255.) 

2.  In  an  action  by  an  executor  the 
complaint   set   forth    his    official 
character,  alleged  that  the  defend- 
ant had  obtained  from  the  testa- 
tor    various     sums     of    money, 
amounting  to  $8,805.67,   that  no 
part  thereof  had  been  paid,  that 
they  had  been  procured  through 
false  and  fraudulent  representa- 
tions of  the  defendant,    and  de- 
manded judgment  for  $8,305.67, 
with  interest: 

Held,  that  the  allegation  as  to 
the  fraudulent  representations  was 
improperly  inserted  in  the  com- 
plaint; that  the  action  was  one 
upon  contract,  and  should  be 
treated  as  such.  (Harris  agt. 
Todd,  16  Hun,  248.) 

3.  Where  a  mortgage  given  by  an 
executor  to  his  testator,  prior  to 
the  latter's  decease,  is  the  only 
asset  of  the  estate,  and  the  execu- 
tor refuses  to  pay  the  same,  a  judg- 
ment   creditor    of    the    deceased 
may  maintain  an  action  to  com- 
pel the    sale  of    the    mortgaged 
premises,  and  the  payment  of  his 
debt  from  the  proceeds  of  sale. 
(Ray nor  agt.  Gordon,  \6JIun,  126.) 


ADDITIONAL  ALLOWANCE. 

1.  Where  an  action  upon  a  bond, 
and  to  foreclose  a  mortgage  collat- 
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oral  thereto,  is  difficult  and  extra- 
ordinary, and  a  defense  has  been 
interposed  or  a  trial  had,  an  al- 
lowance may  be  made  under  sec- 
tion 309  of  the  Code,  as  amended 
by  chapter  431  of  1876,  to  any 
party,  not  exceeding  five  per  cent 
or  $3,000.  (Bockes  agt.  Hathorn, 
IT  Hun,  87.) 


ADMINISTRATOR    DE    BONIS 
NON. 

1.  Phebe  Gatfield,  who  died  intest- 
ate, at  her  death  owned  a  mort- 
gage, and  letters  of  administration 
upon  her  estate  were  issued  to 
her  only  son,  John  Gatfield,  who 
died,  leaving  the  estate  unadminis- 
tered.  This  action  was  afterwards 
brought  by  the  widow  and  next 
of  kin  of  John  Gatfield  to  fore- 
close the  mortgage.  During  the 
pendency  of  the  action,  John  H. 
Gatfield,  one  of  the  plaintiffs,  was 
appointed  administrator  de  bonis 
non  of  the  estate  of  Phebe  Gat- 
field: 

Held,  that  the  plaintiffs  had  no 
legal  capacity  to  sue;  that  the 
action,  after  the  death  of  John 
Gatfield,  could  be  maintained  only 
by  the  administrator  de  bonis  non, 
who  succeeded  to  the  unadminis- 
tered  assets  of  the  intestate,  and 
that  the  appointment  of  one  of  the 
plaintiffs  after  the  commencement 
of  this  action,  as  such  administra- 
tor de  bonis  non,  could  not  uphold 
the  action  (Luers  agt.  Brunges,  56 
How.  P.  R.,  282).  (Gatfield  agt- 
Hanson  et  al.,  ante,  331.) 


ADMINISTRATOR'S  BOND. 

1.  James  Moore,  the  testator  of  de- 
fendant, and  another  as  sureties, 
with  Jacob  Mundorff  as  princi- 
pal, made  their  joint  and  several 
bond  upon  condition  "that  if  the 
above  bounden  Jacob  Mundorff 
shall  faithfully  execute  the  trust 
reposed  in  him  as  executor,  &c., 
&c.,  of  John  Mundorff,  deceased, 


and  obey  all  orders  of  the  surro- 
gate touching  the  administration 
of  the  estate  committed  to  him, 
then  their  obligation  to  be  void," 
&c.  In  1870  James  Moore,  the 
surety,  died  and  left  a  will,  under 
which  the  defendant  was  appoint- 
ed his  executor.  In  1876  an  order 
was  made  by  the  surrogate  that 
Jacob  Mundorff,  the  administra- 
tor, forthwith  pay  to  the  plaintiff 
a  certain  sum,  which  he  omitted 
to  pay.  In  an  action  against  the 
defendant  as  executor  of  James 
Moore,  one  of  the  sureties  on  the 
bond,  at  the  trial  the  original  pe- 
tition of  plaintiff,  citation,  decree 
or  order  were  produced  from  the 
surrogate's  office;  the  recitals  in 
the  order  stating  facts  sufficient  to 
show  that  the  surrogate  was  pro- 
ceeding within  his  jurisdiction, 
and  it  was  proved  that  the  admin- 
istrator had  "omitted  "  to  perform 
the  decree;  that  the  surrogate's 
certificate  under  the  decree  was 
duly  docketed  by  the  clerk  of  the 
county;  that  execution  was  duly 
issued  and  returned  unsatisfied, 
and  that  the  surrogate  had  as- 
signed the  bond  given  by  the 
administrator: 

Held,  that  this  proof  was  suffi- 
cient to  establish  a  breach  of  the 
condition  that  the  administrator 
would  obey  all  orders  of  the  sur- 
rogate and  a  due  assignment  of 
the  bond,  and  was  enough  to 
sustain  the  action,  and  required 
the  judge  to  direct  a  verdict  for 
plaintiff. 

Held,  further,  that  the  provision 
as  to  the  approval  of  an  adminis- 
trator's bond  by  the  surrogate  was 
not  made  for  the  benefit  or  protec- 
tion of  the  administrator  or  sure- 
ties, but  of  creditors  and  dis- 
tributees. If  the  latter  do  not 
require  it,  but  waive  their  right 
or  omit  to  object,  the  former  can- 
not rest  upon  what  is  in  the 
nature  of  an  objection  to  their 
own  acts.  (Mundorff  agt.  Wangler, 
ante,  372.) 

2.  It  is  not  necessary  that  a  demand 
for  the   payment  of  the  decree 
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should  have  been  made  upon  the 
administrator;  for  an  omission  by 
the  administrator  to  perform  the 
decree  rendered  the  sureties  liable 
by  the  act  of  1830,  chapter  330, 
section  ^3;  and  by  section  65, 
chapter  460,  Laws  of  1857,  the 
return  of  the  execution  unsatis- 
fied gives  the  creditor  a  right  of 
an  assignment  of  the  bond.  (Id.) 

.  The  surety's  liability  on  the  bond 
extended  to  defaults  after  his 
death.  It  was  not  revocable  at 
his  will ;  the  intent  of  the  contract 
covered  defaults  after  death,  not 
only  because  of  the  nature  of  the 
subject-matter,  but  because  also  it 
expressly  bound  his  executors  and 
administrators: 

Held,  also,  that  under  the  deci- 
sion in  Keyser  agt.  Kelly  (43  N.  Y. 
Sup.  Ct.  Sep.  [J.  &  S.],  22)  no 
costs  whatever  can  be  allowed,  as 
the  claim  was  not  presented  to  the 
executor  pursuant  to  section  41, 
title  3,  chapter  6  of  the  Revised 
Statutes  (Per  FREEDMAN,  J. ).  (Id. ) 


ADMISSIONS  AND  DECLARA- 
TIONS. 

1.  Where  an  admission  in  a  pleading 
is  alone  relied  upon  by  the  oppo- 
site party  to  establish  a  fact,  any 
statement  made  in  connection  with 
the    admission    of    another    fact 
which  would  nullify  the  effect  of 
the  admission,  must  be  also  held 
as  established  ;  the  whole  of  the 
statement  must  be  taken  and  con- 
strued together.    (Gildersleeve  agt. 
Landon,  73  N.  Y. ,  609.) 

2.  This  rule,  however,  does  not  pre- 
vent the  party  claiming  the  benefit 
of  the  admission  from  disproving 
the  fact  so  alleged  in  connection 
with  it ;  so  far  as  the  statement  is 
not  disproved  it  is  effectual,  so  far 
as  it  is  shown  to  be  untrue  it  is  of 
no  avail.     (Id.) 

3.  A  defendant  alleged  in  his  answer, 
and  it  was  assumed  upon  the  trial, 


that  the  defendant  claimed  certain 
bonds  as  assignee  of  a  deceased 
person : 

Held,  That  the  plaintiff  could 
not  claim,  on  appeal,  that  the  fact 
that  the  defendant  was  such  as- 
signee had  not  been  directly 
proved.  (Hill  agt.  Heermans,  17 
Hun,  470.) 

4.  Declarations  by  a  vendor  after 
sale  and  delivery  of  possession  are 
not  competent  evidence,  as  against 
the  purchaser,  in  an  action  where- 
in the  sale  is  attacked  as  fraudu- 
lent by  the  creditors  of  the  ven- 
dor. (Burnham  aert.  Brennan.  74 
N.  Y.,  597.) 


ADVERSE  POSSESSION. 

1.  Where,  in  an  action  of  trespass, 
it  appeared  that  the  legal  title  to 
the  locus  in  quo  was  in  plaintiff ; 
that  it  was  wood  land,  fenced  on 
two  sides,  one  of  the  other  sides 
being  an  unfenced  highway,  and 
the    fourth     indicated   only    by 
marked  trees : 

Held,  that  defendant  could  not 
claim  such  an  occupancy  as  con- 
stituted adverse  possession  within 
the  meaning  of  section  85  of  the 
old  Code.  (Pope  agt.  Hanmer,  74 
N.  Y.,  240.) 

2.  A  grantee,   whose  lands  are  by 
his  deed  bounded  by  a  definite 
line,  cannot  be  said  to  claim  under 
that  instrument  lands  outside  of 
that    line;    and,    although    such 
lands    have  been    constructively 
possessed  by  him  for  more  than 
twenty  years,  he  claiming  them  to 
be  within  the  line,  this  is  not  a 
possession    under  claim  of   title- 
founded  on    "a   written    instru- 
ment as  being   a  conveyance   of 
the  premises  in  question  "  within 
the  meaning  of  section  82  of  the 
old  Code.     (Id.) 

3.  To  constitute  adverse  possession, 
therefore,  of  lands  not  included  in 
a  conveyance,  the  possession  must 
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be  actual  as  required  by  section 
85.     (Id.) 


AGREEMENT. 

1.  Defendant  addressed  a  letter  to 
H.,  offering  to  contribute  the  ex- 
pense of  cost  of  boxes  for  B.'s 
election,  with  a  promise  to  pay 
check  on  presentation  at  defend- 
ant's office: 

Held,  that  said  letter  authorized 
H.  to  employ  any  carpenter  to 
make  the  boxes;  and  the  plaintiff 
having  been  so-  employed,  and 
having  done  the  work  relying 
upon  the  letter,  had  a  right  to 
look  to  defendant  for  payment. 
(Egan  agt.  Thompson,  ante,  324.) 


ALIENS. 

1.  Proceedings  by  "  office  found"  are 
abolished  and  ejectment  is  pro- 
vided by  the  Code  as  the  first 
remedy.   (Renneragt.Muller,  ante, 
229.) 

2.  At  common  law  and  in  this  state, 
except  where  the  statute  prohib- 
its, an  alien  can  take  an  estate  in 
fee,   by   purchase,    and    hold    it 
against  all  parties  except  the  state. 
But  he  cannot  take  by  inheritance 
nor  transmit  by  descent.     (Id. ) 

3.  An  alien  female  who  comes  to  the 
United  States  a  minor   and  who, 
before  attaining  full  age,  marries 
an  alien,  by  the  mere  fact  of  mar- 
riage becomes,   upon  the  subse- 
quent admission  of  the  husband 
to  citizenship,   at  once  a  citizen 
without  any  declaration  on  her 
part  of  her  intention  to  become 
such,  or  a  previous  five  years'  resi- 
dence or  the  judgment   of  any 
court.     (Id.) 

4.  Under  section  22  of  chapter  2  of 
part  2  of  the   Revised  Statutes, 
notwithstanding     the     deceased 
mother,  through  whom  the  estate 
is  claimed,  was  an  alien,  the  in- 


heritance, to  one  otherwise  capa- 
ble of  taking,  is  not  barred.    (Id.) 

5.  Collateral  descent  from  brother 
to   the  representatives  of    a  de- 
ceased   sister,   the    alien  mother 
surviving,   is    immediate.      Such 
alien  mother  cannot  impede  the 
descent;  the  pedigree  is  deduced 
from  the  brother  last  seized  by 
passing  by  or  leaving  out  the  alien 
mother,  she  not  being  a  medium 
hereditas.     (Id.) 

6.  Children  of  a  surviving  alien  sis- 
ter, though  citizens,   are  barred, 
section  22  of  chapter  2,  part  2  of 
the  Revised  Statutes,  applying  only 
to  the  case  of  deceased  ancestors. 
(Id.) 

7.  Quaere,   as  to  the  effect  of   the 
treaty  of  1844,  between  the  United 
States  and  the  kingdom  of  Wurt- 
emberg,  relative  to  the  rights  of 
alien  next  of  kin.     (Id.) 

8.  Where  there  is  danger  that  the 
rents  and  profits  of  real  estate  will 
be  removed  out  of  the  jurisdiction 
of  the  court  in  derogation  of  the 
rights  of  the  heir,  the  court  will 
enjoin  such  removal.     (Id.) 


ALIMONY. 

1.  On  appeal  to  this  court  from  an 
order  granting  alimony  pendente 
lite  in  an  action  for  divorce,  the 
question  of  power  in  the  court 
below  is  the  only  one  reviewable, 
(Kennedy  agt.  Kennedy,  73  N  T. , 
369.) 

AMENDMENT. 

1.  An  action  was  brought  by  the 
plaintiff  to  recover  for  legal  ser- 
vices rendered  to  the  defendant  as 
administratrix  of  her  husband's 
estate,  the  summons  and  com- 
plaint describing  her  as  adminis- 
tratrix, and  asking  judgment 
against  her  as  such.  Before  the 
trial  plaintiff  moved  for  leave  to 
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amend  the  summons  and  com- 
plaint by  striking  out  the  words 
"as  administratrix,"  and  to  pro- 
ceed against  defendant  individu- 
ally. The  motion  was  denied  on 
the  ground  that,  if  granted,  it 
would  introduce  a  new  defend- 
ant and  a  new  cause  of  action, 
which  the  court  had  not  power  to 
do: 

Held,  that  the  motion  was  proper 
and  should  have  been  granted. 
(Tighe  agt.  Pope,  16  Hun,  180.) 

2.  In  an  action,  in- a  justice's  court, 
by  the  payee  of  a  promissory  note 
against  the  maker,  the  latter,  on 
the  return  day,  set  up  a  general 
denial,  payment  and  set-off.     On 
the  adjourned  day  he  asked  to 
amend  his  answer  by  alleging  that 
the  note  was  given  on  the  sale  of 
a  horse  by  the  payee  to  him  with 
a  warranty,    and    setting   up    a 
breach  thereof,  which  request  was 
denied.     On    his  application  the 
case  was   again   adjourned.     On 
the  next  hearing  he  renewed  his 
motion,  which  was  again  denied, 
and    judgment  rendered  against 
him: 

Held,  that  as  there  was  nothing 
to  show  the  proposed  defense  to 
be  false,  untrue,  or  put  in  for  de- 
lay or  vexation,  it  was  error  to 
deny  his  motion  to  amend,  and 
that  such  error  was  reviewable  on 
appeal.  (Walsh  agt.  Cornctt,  17 
Hun,  27.) 

3.  A    referee    has     no    power   to 
amend  a   complaint   on   trial   so 
as  to  change  the  cause  of  action 
from  one  for  equitable   relief  to 
one    in    ejectment.     (Bockes  agt. 
Lansing,  74  N.  T.,  437.) 


ANSWER. 

1.  The  defense  of  another  action 
pending  for  the  same  cause  as  that 
described  in  the  second  suit  is  not 
well  pleaded,  unless  it  appears,  by 
the  answer,  that  the  first  suit  was 
pending  when  the  second  one  was 


commenced.  (Hodden  agt.  St. 
Louis,  Iron  Mountain  and  South- 
ern Railroad  Co.,  ante,  390.) 

2.  An  action    pending   in  another 
state  is  no  bar  to  one  commenced 
in  this  state.     (Id.} 

See  SLANDER  OR  LIBEL. 

Hatfield  agt.  Lasher,  ante,  258. 

3.  In  an  action  to  foreclose  a  mort- 
gage, the  assignee,  for  the  benefit 
of  the  creditors  of  the  mortgagor, 
set  up  in    his  answer   that    the 
plaintiff  had  previously  assigned 
the  bond  and  mortgage  to    one 
Surrin,   who    thereupon    became 
the  owner  thereof: 

Held,  that  these  facts  constitu- 
ted a  defense,  and  that  the  answer 
should  not  be  stricken  out  as 
frivolous.  (Fougera  agt.  Moissen, 
16  Hun,  237.) 

4.  Where,   in  an  action  to  recover 
penalties  for  a  violation  of  certain 
laws,  the  complaint  alleges  that 
the  defendant  has  failed  to  do  cer- 
tain things  therein  specified,  and 
the  answer  denies,  as  to  all  the 
matters  specified  in  the  complaint, 
and  in  the   same  language  used 
therein,   that  the  defendant  has 
failed  to  do  the  said  things,  such 
answer  cannot  be  stricken  out  as 
false  or  sham  on  the  ground  that 
such  denials  are  denials  of  conclu- 
sions of   law.     (Mayor,  &c.,  agt. 
James,  17  Hun,  588.) 


APPEAL. 

1.  In  an  action  for  an  assault  and 
battery  where  the  recovery  is  less 
than  $500,  though  the  right  of  ac- 
tion involves  a  right  to  the  use  of 
a  private  way  and  the  particular 
manner  of  its  use  and  the  repairs 
of  the  same  and  the  question  of 
prescriptive  use : 

Held,  that  no  appeal  lies  to  the 
court  of  appeals  without  an  order 
of  the  supreme  court,  at  general 
term,  first  obtained.  (McMillen 
agt.  Cronin,  ante,  53.) 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


2.  The   sufficiency  of    suret'es    on 
appeal  is  purely  within  the  dis- 
cretion of  the  judge  to  whom  the 
undertaking  is  submitted  for  ap- 
proval.     (Delamater   et    al,  agt. 
Byrne,  ante,  170.) 

3.  The  ordinary  course  of  practice 
is  to  require  two  sureties.     (Id.) 

4.  Where,  by  the  judgment  roll,  it 
was  held  that  the  plaintiif  should 
recover  certain  property  described 
in  the  complaint,  and  the  defend- 
ants were  enjoined  and  restrained 
from  any  further  use  thereof,  from 
which  judgment  an  appeal  was 
perfected  by  giving  the  undertak- 
ing required  by  the  Code ;  pending 
the  appeal  a  motion  was  made  to 
punish   the    defendants  for  con- 
tempt in  disobeying  the  injunction 
order,  by  operating  their  railroad 
over  the  premises  in  dispute: 

Hdd,  on  the  authority  of  the 
SLvth  Avenue  Railroad  Company 
agt.  Gilbert  Elevated  Railroad  Com- 
pany (71  N.  T.,  430),  that  the  acts 
done  by  defendants  are  in  viola- 
tion of  the  judgment  of  this  court 
for  which  they  can  now  be  pun- 
ished,notwithstanding  the  appeal. 

Held,  further,  that  although  the 
court  has  the  power  to  punish  the 
defendants  for  contempt  in  violat- 
ing the  injunction  order,  under 
the  circumstances  of  the  case,  such 
power  should  not  be  exercised 
pending  the  appeal.  (Troy  and 
Boston  R.  R.  Co.  agt.  Boston, 
Hoosic  Tunnel  and  Western  Rail- 
way, ante,  181.) 

5.  The  case  of  Sixth  Avenue  Rail- 
road Company  agt.  Gilbert  Elevated 
Railroad  Company  (71  N.  T.,  430) 
followed,  but  commented  upon. 
(Id.) 

6.  No  jurisdiction  has  been  confer- 
red upon,  or  exists  in,  the  court  of 
common    pleas    to  review,  upon 
appeal,  orders  made  by  the  marine 
court;  its  appellate  jurisdiction  in 
respect  to  the  determinations  of 
thatt  court  is  confined  to  appeals 


from  judgments  only. 
agt.  Stern,  ante,  262.) 


7.  The  plaintiff  brought  action  for 
goods  sold  and  delivered,  and  a 
judgment    was   had    by   default. 
The  plaintiffs,  on  affidavits  alleg 
ing  fraud,  obtained  his  arrest  be- 
fore judgment.     The  defendant, 
meanwhile,  effected  a  composition 
in  bankruptcy  with  his  creditors. 
His  counsel  applied  for  a  stay  of 
proceedings  on  the  judgment  at 
the  special    term    of  the    marine 
court,  which  application  was  de- 
nied.    An  appeal  was  taken  from 
the  order  denying  the  stay  to  the 
general  term  of  the  marine  court, 
where  the  special  term  order  was 
reversed  and  the  plaintiffs  were 
thereupon  stayed  : 

Held,  that  the  proceeding  was 
an  order  and  not  a  judgment,  and 
was,  therefore,  not  appealable  to 
the  common  pleas.  (Id.) 

8.  This  action  was  brought  to  set 
aside  a  conveyance  of  real  estate, 
which  was  claimed  in  fee  by  the 
plaintiff,  and  also  by  the  wife  of 
the  defendant,  she  being  a  party 
defendant  therein.     After  a  refer- 
ence of  the  action  it  was  agreed, 
in  writing,  that  all  matters  in  dis- 
pute should  be  submitted  to  the 
referee    as    arbitrator,   and    that 
judgment  should  be  entered  on 
his  award.  Judgment  having  been 
entered    on    the    report    of    the 
referee,  defendants  appealed. 

Upon  a  motion  by  plaintiff  to 
dismiss  the  appeal,  held,  that  the 
submission  being  void,  because 
made  by  a  married  woman,  and 
because  the  subject  of  it  was  a 
claim  in  fee  to  real  estate,  the 
judgment  was  appealable  the  same 
as  any  other.  (Keep  agt,  Keep,  16 
Hun,  14 1.) 

9.  Upon  an  appeal  from  a  judgment 
of  a  justice's  court  the  notice  of 
appeal    stated,    as    the    grounds 
thereof,  that  it  was  "  against  law 
and  evidence : " 

Held,  that  it  was  too  vague  and 
general  to  present  any  question 
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for  review.     (Amsdell  agt.  McCaf- 
frey, 16  Hun,  255 ) 

10.  That  it  was  too  defective  to  give 
the  appellate  court    jurisdiction, 
even  for  the  purpose  of  allowing 
it  to  be  amended.     (Id.) 

11.  Under  the  Code  of  Civil  Pro- 
cedure an  appeal  does  not  lie  to 
the  general  term  from  an  order 
overruling    or    sustaining    a    de- 
murrer.     Judgment   either   final 
or  interlocutory  must  be  entered, 
and  the  appeal  be  taken  therefrom. 
(Lacustrine  F.Go.  &gt.Lake  Guano, 
&c.,  Co.,  IGHun,  484.) 

12.  Section  56  of  chapter  186  of  1878 
provides  that  appeals  from    the 
city  court  of    Yonkers    may  be 
taken  as  follows:    "From  judg- 
ments in  actions  where  a  recovery 
of  less  than  $200  was  demanded 
in  the  complaint      *     *     *     the 
appeal    shall   be    to   the    county 
court      of     Westchester.      From 
judgments  in  actions  where  a  re- 
covery of  $200  or  more  was  de- 
manded      *       *      *       appeals 
may  be  taken  to  the  general  term 
of  the  supreme  court :  " 

Held,  that  the  word  "  may"  in 
the  second  sentence  meant '  'must." 
(Mitchell  agt.  Pike,  17  Hun,  142.) 

13.  That  in  determining  the  amount 
claimed  the  interest,  accrued  at 
the  time  of  commencing  the  ac- 
tion, upon  the  principal  sought  to 
be  recovered  must  be  included. 
(Id.) 

14.  Where  a  defendant.against  whom 
a  judgment  for  more  than  fifty 
dollars  has  been  recovered  in  a 
justice's    court,    appeals    to    the 
county  court  upon  questions  of 
law  only,  no  undertaking  need  be 
given. 

An  undertaking  is  only  required 
where  a  new  trial  is  to  be  held  in 
the  county  court,  or  a  stay  of  exe- 
cution on  the  judgment  is  desired. 
(Hallenbeck  agt.  Company  E,  17 
.Bun,  284.) 


15.  Chapter  327  of  1873  providing, 
among  other  things,  that  any  ap- 
peal to  the  state  assessors,  "the 
determination    of   which    is    not 
made  and  filed  with  the  clerk  of 
the  said  board  of  supervisors,  on 
or  before  the  commencement  of 
the  next  succeeding  annual  ses- 
sion thereof,   shall  be  null  and 
void,  and  the  same  shall  be  deemed 
as  dismissed,"  was  not  repealed 
by  section  3  of  chapter  49  of  the 
Laws  of  1876,  but  is  still  in  full 
force  and  effect.  (People  ex  rel.Rob- 
ison  agt.  Supervisors,  17  Hun,  501.) 

16.  A  notice  of  the  pendency  of  an 
action,   in  which  an  attachment 
has  been  issued,   describing  the 
property  attached,  simply,  as  "  all 
the  real  property  of  the  defend- 
ant Brown,  or  in  which  she  may 
have  an  interest,  situate  in  Che- 
nango  county,"  is  a  mere  nullity, 
and  an  order  denying  a  motion  to 
vacate  the  same  does  not  affect 
a  substantial  right  of  the  defeated 
party,    and     is    not    appealable. 
(Jaffray  agt.  Brown,  17  Hun,  575.) 

17.  The  decision  of  the  special  term 
upon  a  motion  to  vacate  an  attach- 
ment is  reviewable  by  the  general 
term,  but  an   order  refusing  or 
vacating  an  attachment  is  not  ap- 
pealable to  this  court  in  any  case, 
unless  it  shows  that  it  was  refused 
or  vacated  for  want  of  power;  and 
an  order  granting  an  attachment 
is  not  appealable  unless  it  presents 
a  question  of  law,  or  of  absolute 
legal  right.     (Allen  agt.  Mi'yer,  73 
N.  T.,  1.) 

18.  It  is  only  where  no  construction 
which  might  be  given  to  the  facts 
would  justify  the  order  that  it  can 
be  said  to  be  against  law.     (Id.) 

19.  An  appeal  to  this  court  from  an 
order  of  general  term  granting  a 
new  trial,  in  a  case  tried  by  a  jury, 
will  not    be    entertained    if    any 
material  and   controverted   ques- 
tion of  fact  was  involved,  and  the 
general  term  might  have  granted 
the  new  trial  upon  such  question 


528 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


of  fact,     (//arm  agt.  Burdett,  73 
N.  Y.,  136.) 

20.  The  appealability  of  the  order 
does  not  depend  upon  the  question 
whether  the  new  trial  was  or  was 
not  actually  granted  upon  ques- 
tions of  fact.      It  would  not  be 
appealable,  although  it  should  con 
clusively  appear  that  the  decision 
was  based  upon  questions  of  law 
only.     (Id.) 

21.  This,  however,  cannot  be  made 
conclusively    to    appear,  as    the 
opinion  of  the  court  below  will  not 
be   regarded   as   conclusive,  and 
there  is  no  authority  for  inserting 
in  the  order  the  ground    of  re- 
versal    (Id.) 

22.  The  granting  of  an  order  opening 
a  judgment  taken  by  default  is  in 
the  discretion  of  the  court  below ; 
and,  in  the  absence  of  evidence  of 
an  abuse  of  this  discretion,  such 
order    is   not    reviewable    here. 
(Lawrence  agt.  Farley,  73  N.   Y., 
187.) 

23.  The  fact  that  while  the  provision 
of  the  new  Code  (sec.  190),  in  ref- 
erence to  appeals  to  this  court, 
expressly  excludes   from    review 
orders  resting  in  discretion,  made 
during  the  pendency  of  an  action, 
no  such  exclusion  is  expressed  as 
to  such  orders  made  after  judg- 
ment, does  not   make  the  latter 
appealable.     (Id.) 

24.  The  reason  for  not  entertaining 
appeals  from  orders  resting  in  dis- 
cretion is  not  founded  upon  the 
express  restrictions  of  the  Code, 
but  upon  the  character  of  the  juris- 
diction of  this  court,  which  is  con- 
fined to  the  review  of  questions  of 
law,  except  where  otherwise  ex- 
pressly authorized.     (Id.) 

25.  An  appeal,  however,  from  an  order 
made  after  judgment,  is  expressly 
provided  for  by  section  1337,  which 
declares  in  substance  that   such 
appeals  bring  up  for  review  only 


questions  not  resting  in  discretion. 
(Id.) 

26.  Where  the  averments  in,  and  the 
frame  of  a  complaint  are  such,  as 
to  affix  to  the  plaintiff  a  representa- 
tive character  and  standing  in  the 
litigation,  and   to  show  that  the 
cause  of  action,  if  any,  devolved 
upon  him  solely  in  that  character 
and  where  the  judgment  in  the 
action  is  in  form  a  recovery  in 
plaintiff's  favor  personally,  or  fails 
to  show  exactly  whether  it  is  ad- 
judged to  him  individually,  or  as  a 
representative,  it  is  not  a  subject 
of  review  here ;  the  remedy  is  by 
motion  at  special  term  to  amend. 
(Beers  agt.    Shannon,   73  N.    Y., 
292.) 

27.  In  an  action  brought  by  plaintiff 
upon  a  bond  which  the  complaint 
showed  he  claimed  to  hold  as  ex- 
ecutor, plaintiff  offered  in  evidence 
letters  testamentary  issued  to  him 
in    another    state;    this  was  ob- 
jected to  on  the  ground  that  plain- 
tiff did  not  sue  in  his  represen- 
tative capacity,  the  word  "  as  " 
being  omitted  in  the  title.     The 
objection  was  overruled.  Plaintiff 
then  offered  in  evidence  an  ex- 
emplified copy  of   the  proof   of 
the  will.     This,  as  stated  in  the 
case,  was  "  duly  objected  to,"  no 
grounds  of  objection  were  stated, 
the  objection  was  overruled.     It 
was  objected  on  appeal  that  there 
was  no  proof  that  the  person  mak- 
ing the  copy  was  authorized  so 
to  do,  or  that  he  was  the  officer 
he  assumed  to  be : 

Held,  that  as  the  objection  was 
not  such  an  one  as  could  not,  by 
any  possibility,  have  been  ob- 
viated if  it  had  been  taken  on  the 
trial,  it  could  not  be  relied  upon 
on  appeal.  (Id.) 

28.  In  an  action  against  the  surety, 
upon  a  bond  conditioned  that  the 
principal  would,  within  two  years, 
cause  all  liens  and  incumbrances 
upon  certain  premises  granted  by 
him  to  the  obligee,  including  a 
certain  mortgage  thereon,  to  be 
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discharged  of  record,  and  would 
indemnify  and  save  plaintiff 
harmless  therefrom,  the  com- 
plaint alleged  default  in  payment 
of  the  mortgage,  but  did  not  state 
any  sum  which  the  obligors  ought 
to  have  paid,  but  neglected  to 
pay: 

Held,  that  the  action  was  upon  a 
bond  conditioned  for  the  perform- 
ance of  a  covenant  —  the  doing  of 
an  act  by  the  principal;  not  for 
the  payment  of  moneys;  that  the 
case  was  within  the  provisions  of 
the  Revised  Statutes  (2  R.  S.,  378, 
sec.  5  et  seq. ) ;  it  was  necessary  that 
plaintiff  should  assign  in  his  com- 
plaint specific  breaches  for  which 
action  was  brought,  that  the  court 
should  assess  the  damages  there- 
by, and  that  judgment  should  be 
for  the  penalty,  with  a  further 
direction  that  plaintiff  have  exe- 
cution for  the  damages  so  assessed, 
but  held,  that  simply  for  a  failure 
so  to  enter  judgment  an  appeal 
would  not  lie;  it  was  an  irregu- 
larity to  be  corrected  by  motion. 
(EL) 

549.  On  appeal  to  this  court  from  an 
order  granting  alimony  pendente 
lite,  in  an  action  for  divorce,  the 
question  of  power  in  the  court 
below  is  the  only  one  reviewable. 
(Kennedy  agt.  Kennedy,  73  N.  Y., 
369.) 

30.  A  complaint  in  an  action  for  lim- 
ited divorce  alleged  that  defend- 
ant, on  various  occasions,  "  wan- 
tonly and  maliciously  charged  the 
plaintiff  with  unchastity  and  infi- 
delity to  her  marriage  vows;" 
*  *  *  "  that  on  one  occasion  in 
December,187fi,he  pointed  a  pistol 
at  her  head,  when  angry,  apparent- 
ly with  intent  to  kill  her,"  and  on 
another  occasion  ' '  ordered  her  out 
of  the  house,  and  said  he  would 
make  it  too  hot  for  her,  and 
threatened  to  murder  her ; "  which 
acts  were  without  cause  or  provo- 
cation, and  that  a  separation  was 
necessary  "  to  her  own  existence  " 
and  the  welfare  of  the  children. 
The  relationship  of  the  parties  as 
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husband  and  wife  was  not  ques- 
tioned : 

Held,  that  it  could  not  be  deter- 
mined as  matter  of  law  that  plain- 
tiff could  not  establish  a  cause  of 
action  under  the  complaint ;  and 
that  an  order  granting  alimony  to 
the  plaintiff,  based  upon  the  com- 
plaint and  a  verified  petition,  al- 
though said  allegations  were  de- 
nied or  met  by  the  answer  and 
opposing  affidavits  was  not  re- 
viewable  here.  (Id.) 

81.  Upon  appeal  to  this  court  from 
an  order  granting  a  new  trial,  the 
appellant  takes  the  risk,  not  only 
of  the  questions  considered  by 
the  court  below,  but  of  every 
other  exception  appearing  on  the 
record;  the  respondent  may  sus- 
tain the  order  upon  showing  any 
legal  error,  whether  noticed  by 
the  court  below  or  not.  (Mackay 
agt.  Lewis,  73  N.  Y.,  382.) 

32.  If  such  an  appeal  is  considered 
here  upon  the    merits,   and  the 
court  determine  that  there  was 
error  upon  the  trial  requiring  an 
affirmance  of  the  order,  judgment 
absolute  must  be  given  against  the 
appellant.     (Id.) 

33.  Where,   however,   a  party  has 
appealed   under  a  mistake,   and 
before  a  decision  of  the  appeal 
asks  permission  to  withdraw  it, 
the  court,   upon   being    satisfied 
that  the  proceeding  was  in  good 
faith,  will  ordinarily  give  leave  to 
dismiss  the  appeal  on  payment  of 
costs.     (Id.) 

34.  A  party  who    appeals    to  this 
court  from  an  order  granting  a 
new  trial  takes  the  risk  of  any 
exception  contained  in  the  case 
which  might  have  been  made  a 
ground  of    reversal,   whether  it 
was    in    fact    so    made    or    not. 
(Krekeler  agt.   Thaule,  73  N.   Y., 
608.) 

35.  The  provision  of  the  new  Code 
(sec.  1241),  declaring  that  "a  judg- 
ment may  be  enforced "  in  cer- 
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tain  specified  cases  by  punishing 
the  judgment-debtor  for  a  con- 
tempt, is  not  imperative;  the  judg- 
ment-creditor has  no  claim  dejure 
that  the  power  should  be  exer- 
cised. Its  exercise  is  in  the  dis- 
cretion of  the  court  to  which  ap- 
plication is  made;  and  that  dis- 
cretion, when  fairly  exercised,  is 
not  re  viewable  here.  (Cohrane's 
Ear.  agt.  Ingersoll,  73  JV.  T.,  613.) 

36.  The  question  as  to  the  sufficien- 
cy of  proof  of  loss,  and  of  una- 
vailing search  to   authorize  the 
admission  of  parol  evidence  of 
the  contents  of  a  written  instru- 
ment is  very  much  in  the  discre- 
tion of  the  trial  court,  and  the 
case  must  be  quite  without  proof 
to  authorize  an  appellate  court  to 
find  error.    (McCullough  agt.  Hoff- 
man, 73  N.  T.,  615.) 

37.  An  action  to  vacate  and  set  aside 
an  assessment,  which  is  an  appar- 
ent lien  upon  real  property,  is  not 
an  action  "affecting  the  title  to 
real  property  or  an  interest  there- 
in," within  the  meaning  of  the 
amendment  of  1874  to  section  11 
of  the  Code  (chap.  322,  Laws  of 
1874)  limiting  appeals  ;  and  where 
the  subject  in  controversy  in  such 
an  action  is  less  than  $500  it  is  not 
appealable.     (Nichols  agt.  VoorMs, 
UN.  Y.,28.) 

38.  To  take  a  case  out  of  the  limita- 
tion it  is  not  sufficient  that  the  ac- 
tion relates  to  real  property  or  in 
some  way  affects  it ;  it  must  itself 
affect    the    title   or    an   interest 
therein.    (Id.) 

39.  As  to  whether  the  guarantors  of 
a  party  to  a  submission  to  arbi- 
tration for  the  performance  of  the 
award  on  his  part  are  discharged 
by  an  extension  of  time  for  making 
the  award,  quaere.  ( Wood  agt.  Tun- 
nidiff,  74  N.  T.,  38.) 

40.  Where,  in  an  action  upon  the 
guaranty,  no  question  as  to  the 
release  of  defendant  by  such  an 
extension  is  raised  upon  the  trial  it 


cannot  be  raised  upon  appeal  to 
this  court.     (Id.) 

41.  An  order  fixing  the  compensation 
of  a  sheriff  ' '  for  his  trouble  and 
expense  in  taking   possession  of 
and    preserving "     property    at- 
tached, as  provided  for  by  section 
243  of  the  Code,  is  not  reviewable 
here;  the  sum  to  be  allowed  is  in 
the  discretion  of  the  judge  grant- 
ing the  attachment.     (Oer.   Am. 
Bk.  agt.  M.  R.  Coal  Co.,  74  N.   T., 
58.) 

42.  An  order,  overruling  a  reply  to 
a  counter-claim,  as  frivolous,  with 
leave  to  plaintiff  to  reply,  and,  in 
case  of  failure  so  to  do,  directing 
judgment  for    defendant,  is   not 
reviewable  here ;  it  is  not  one  of 
the  orders  specified  in  the  pro- 
vision of  the  new  Code  (sec.  190) 
in    reference  to  appeals  to  this 
court.    (Jones  agt.  Ludlum,  74  N. 
T.,  61.) 

43.  Where,  upon  appeal  from  an  or- 
der of  general  term  affirming  an 
order  of  special  term  denying  a 
motion  to  vacate  an  order  for  the 
service  of  a  summons  by  publica- 
tion, and  the  judgment  entered 
thereon,  the  papers  contained  in 
the  printed  record  show  a  case 
authorizing  the   granting    of  the 
order  of    publication,    an    order 
denying  the  motion  is  not  review- 
able  here     (Howe  Mach.  Co.  agt. 
Pettibone,  1±  N.  F.,  68.) 

44.  An  order  sustaining  a  demurrer 
to  a  complaint,   with  costs,   and 
dismissing  the  complaint  unless 
plaintiff  amends  and  pays  costs 
within  a  specified  time,  cannot  be 
reviewed  in  this  court  until  after 
final  judgment  has  been  entered 
dismissing  the  complaint,  and  only 
on  appeal    from    the    judgment. 
(Elwett  agt,  Johnson,  74  N.  Y.,  80.) 

45.  This  court  has  jurisdiction  upon 
appeal  of  a  question  as  to  whether 
property  attached   is  legally  the 
subject  of  attachment.     (Dunlop 
agt.   Pat.   F.  Ir*.    Co.,  74  N.  Y., 
145.) 
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46.  The  granting  or   denial    of   an 
application  by  a  receiver  of  the 
property  of  an  attachment  debtor 
to  come  in,  in  place  of  the  defend- 
ant, to    move   to   set    aside    the 
attachment,  is    in  the  discretion 
of  the  court,  and  the  exercise  of 
this  discretion  is  not  reviewable 
here.     (Id.) 

47.  The  decision  of  the  special  term, 
restraining  a  life  insurance  com- 
pany from  the  further  prosecution 
of  its  business,  and  appointing  a 
receiver  thereof,  upon  application 
of  the  attorney -general  under  the 
insurance  law  (sec.  7,   chap.  902, 
Laws  of  1869),  is  not  final;  it  is  for 
the    general  term,   and    for  this 
court,  to  critically  scrutinize  the 
proceedings  in  every  case,  and  to 
determine  whether  good  cause  ex- 
isted for  interference,  and  whether 
there  is  sufficient  reason  for  con- 
tinuing it.     (In  re  People  agt.  At. 
Hut.  L.  Ins.   Co.,  74  N.  T.,  177.) 

48.  It  is  within  the  discretion   of 
the  general  term,  upon    the  re- 
reversal  of  an  order  modifying  an 
assessment   for  a  local    improve- 
ment, whether  to  grant  a  new  trial, 
or  to  direct  a  dismissal  of  the  pe- 
tition, and  award  judgment  abso- 
lute against  the  petitioner.     (Inre 
Mead,  74  N.  Y.,  216.) 

49.  Considerations     affecting     the 
health  and    welfare  of    a    child 
may  justify  a  court  in  withholding 
the  custody  of  it  temporarily  even 
from    its     legal    guardians  ;  and 
they  are  so  purely  matters  of  dis- 
cretion with  the  court  of  original 
jurisdiction  that  this  court  will  not 
review  the  conclusions  thereon, 
unless    some    manifest    error    or 
abuse    of    discretion  is    made  to 
appear.  (In  re  Welch,  74  N.  Y. ,  299.) 

50.  The  question  whether  there  are 
any  relations  between   a  referee 
appointed  to  hear  and  determine 
an  action,  and  the  plaintiff  or  his 
assignor,  which  render  it  improper 
for  the  referee  to  act,  is  one  ad- 
dressed to  the  discretion  of  the 


court,  and  its  decision  is  not  re- 
viewable  here.  (Baird  agt.  Mayor, 
&c.,HN.  Y.,  882.) 

51.  An  order  of  general  term  di- 
recting T. ,  chamberlain  of  the  city 
of  New  York,  to  pay  over  to  the 
petitioner    her    proportion  of  so 
much  of  a  fund  deposited  with  L., 
late  chamberlain,  as  came  to  the 
hands  of  T. ,  and  directed  a  refer- 
ence to  take  proof  of  the  facts  re- 
lating to  the  manner  in  which  L. , 
had  invested  the  fund,  and  his  dis- 
position thereof,  &c.     The  order 
provided  that  upon  proofs  the  pe- 
titioner might  apply  for  relief,  re- 
serving all   questions  until   such 
application.    L.  appealed  from  the 
order  so  far  as  it  affected  him: 

Held,  that  the  court  had  power  to 
make  the  order ;  and  that  those  por- 
tions appealed  from  were  simply 
interlocutory, affecting  no  substan- 
tial rights,  and  so  were  not  appeala- 
ble. (Chesterman  agt.  Eyland,  74 
N.  Y.,  452.) 

52.  Where  an  answer    sets    up    a 
counter-claim,   to  which  there  is 
no    reply,  but  the    trial    of    the 
action  proceeds  as  if  every  matter 
contested  by  the  parties  was   at 
issue,  and  no  point  is  raised  that 
the  counter-claim  is  admitted,  it 
cannot  be  taken  on  appeal.     (Jor- 
dan agt.  Nat.   8.  and  L.  Bk.,  74 
N.  Y.,  467.) 

53.  If  the  rulings  of  an  auditor  ap- 
pointed   by    a  surrogate   on   ac- 
counting of  executor  are  review- 
able  on  appeal  from  a  surrogate's 
decree  (as  to  which  quaere),  the 
questions  must  first  be  presented 
to  the  surrogate,  and  his  decision 
obtained  thereon.     (Bouyhton  agt. 
Flint,  74  N.  Y.,  447.) 

54.  The  mere  noting  of  an  exception 
in  the  minutes  of  the  testimony 
taken  before  the  auditor,  is  not  the 
mode  of  bringing  such  question 
before  the  surrogate.     A  specific 
exception  should  be  filed  to  the 
auditor's   report  that   the  ruling 
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complained    of    was    erroneous. 
(Id.) 

55.  The  fact  that  the  testimony  of  a 
witness  is  shown  to  be  untrue  in 
some  particular  does  not,  as  mat- 
ter of  law,  where  it  is  not  made 
plain  that  the  testimony  was  cor- 
ruptly given,   require    his    testi- 
mony, as  to  other  matters,  which 
is  not  contradicted,  to  be  disre- 
garded.    (Deering  agt.  Metcalf,  74 
N.  T.,  501.) 

56.  A  court  of   review,   therefore, 
cannot,  as  matter  of  law,  hold  that 
a  finding  based  solely  upon  such 
uncontradicted  testimony  is  with- 
out evidence  to  sustain  it.    (Id.) 

57.  As  to  whether  the  rule  would  be 
different  where  it  conclusively  ap- 
peared that  the  witness  was  cor- 
ruptly false  in  his  testimony  which 
was  contradicted,  quaere.     (Id.) 

58.  The  legal  presumption  is  that 
the  general  term,  on  appeal  from 
a  judgment  entered  upon  the  re- 
port of  a  referee,  considers  and 
reviews  the  facts,  and  to  rebut  this 
presumption,  so  as  to  present  the 
point  on  appeal  to  this  court  that 
said  court  refused  so  to  do,  the 
refusal  must  clearly  appear  by  the 
record.      ( Verplanck  agt.  Member, 
74  N.  T.,  620.) 

59.  The  opinion  of  the  general  term 
is  not  conclusive  on  this  subject. 
(13.) 

60.  Decision  of  surrogate  on  appli- 
cation to  reopen  case  on  final  ac- 
counting of  executor,  when  not 
appealable.      (See  Boughton   agt. 
Flint,  74,  N.  T.,  477.) 

61.  Questions  of  practice  not  review- 
able  in  this  court.     (See  Tyng  agt, 
Halsted  [Mem.],  74  N.  T.,  604.) 

62.  Judgment  in  action  to  compel 
trustee  to  pay  over  fund  less  than 
$500  not  appealable  to  this  court. 
(See  Burleiqh  agt.  Center  [Mem.], 
74  N.  T.,  608.) 


63.  It  rests  in  discretion  of  court 
to  decide  on  motion  conflicting 
claims  as  to  damages  allowed  by 
assessors  of  New  York  city  for 
street  improvement,  and  its  order 
not  reviewable  here.  [See  In  re 
Hatch  [Mem.],  74  N.  T.,  611.) 


APPEARANCE. 

1.  A  defendant  in  a  civil  action,  by 
putting  in  a  general  appearance, 
followed  by  an  answer  setting  up 
a  want  of  jurisdiction,  in  the  court, 
of  the  action,  does  not  waive  this 
defense.     (Wheelock  agt.    Lee,  74 
N.  T.,  495.) 

2.  Accordingly,  held,  that  a  general 
appearance  by  a  defendant  in  an 
action  in  the  city  court  of  Brook- 
lyn, did  not  preclude  him  from 
taking  the  objection  by  answer, 
upon  trial,  that  none  of  the  ele- 
ments of  locality  existed,  one  of 
which  was  necessary  to  give  that 
court  jurisdiction.     (Id.) 

3.  Also,  held,  that  where  no  other 
ground  of  jurisdiction  exists,  save 
service   of    summons  within   the 
city,  this  is  a  jurisdictional  fact, 
and  its  omission  is  not  cured  by 
an  appearance,  as  the  objection  is, 
not  that  the  court  has  not  jurisdic- 
tion of  the  person,  but  that  it  has 
not    jurisdiction    of    the  action, 
(Id.) 

4.  It  seems,   that  if    the  court  had 
jurisdiction  of  the  action  on  some 
of  the  other  grounds,  as  that  the 
cause  of  action  arose  within  the 
city,  the  general  rule  would  apply, 
that  a  general  appearance  cures 
any  defect  in  the  service  of  pro- 
cess, or  a  total  absence  of  any  ser- 
vice.    (Id.) 


ARREST. 

1.  Where  a  party  has  been  proceed- 
ed against  and  arrested  and  held 
to  bail  under  the  provisions  of  the 
Code,  proceedings  cannot  be  taken 


NEW  YORK  PRACTICE  REPORTS. 


533 


Digest. 


under  the  "  Stilwell  act,"  based 
substantially  upon  the  same  facts 
as  those  which  were  disclosed  in 
the  affidavits  on  which  the  orders 
of  arrest  were  granted.  (Matter 
of  Nebenzaid  and  Marks,  ante,  328.) 

2.  "Where  a  defendant  has  been  dis- 
charged from  imprisonment,xinder 
an  order  of  arrest  by  due  course 
of  law,  he  should  not  be  rearrested 
and  imprisoned  a  second  time  for 
the  same  cause,  though  in  a  differ- 
ent form  of  action.  (Id.) 

8.  In  1869  the  defendant  Hildreth 
became  surety  on  an  undertaking 
to  secure  the  release  from  arrest 
of  the  defendant  Rodewald. 
Thereafter,  and  in  January,  1870, 
the  latter  procured  a  discharge 
under  the  non-imprisonment  act, 
and  thereafter  went  to  Europe. 
In  October,  1872,  the  plaintiff  re- 
covered judgment  in  the  action  in 
which  Rodewald  was  arrested, 
and  an  execution  having  been  re- 
turned unsatisfied,  sued  Hildreth, 
who  defended  on  the  ground  that 
his  principal  had  been  discharged, 
which  defense  was  sustained  at 
the  circuit,  but  overruled  at  the 
general  term,  because  the  dis- 
charge had  not  been  recorded 
within  the  three  months  pre- 
scribed by  statute.  Rodewald 
having  been  notified,  returned, 
and  Hildreth  applied  for  leave  to 
surrender  him,  which  was  denied 
on  the  ground  that  plaintiff's 
rights  had  become  fixed,  and  that 
the  bail  were  indemnified  ;  leave 
was  given,  however,  to  renew  the 
application  on  proof  that  the  in- 
demnity was  inadequate.  On  a 
second  application  it  appeared 
that  the  only  indemnity  received 
was  the  bond  of  defendant  Rode- 
wald's  wife ;  that  the  latter  claimed 
to  have  been  coerced  into  execu- 
ting it  through  fears  of  her  hus- 
band dying  in  prison,  and  to  rescue 
him  from  the  violence  of  the 
plaintiff,  and  that  she  denied  any 
liability  thereon;  she  also  denied 
a  certain  allegation  of  the  plaintiff 
as  to  the  value  of  her  property, 


which  was  situated  in  Kentucky : 
Held,  that  these  facts  did  not 
show  the  indemnity  given  to  the 
defendant  Hildreth  to  be  inade- 
quate, and  that  the  second  appli- 
cation was  properly  denied.  (Mills 
agt.  Eodewald,  17  Hun,  297.) 

4.  To  sustain  an  order  of  arrest  in 
a  civil  action  under  the  provisions 
of  the    new    Code  in    reference 
thereto,  it  is  not  essential  that  the 
cause  of  arrest  should  appear,  in 
every  case,  in  the  complaint  itself. 
(Bowery  Nat.  Bk.  agt.  Duryee,  74 
N.  T.,  491.) 

5.  Section  558  simply  requires  the 
order  to  be  vacated,  on  motion, 
when  the  complaint  shows  affirm- 
atively that  the  case  is  not  one  of 
those  mentioned  in  sections  549 
and  550.    (Id.) 

6.  Where  the  action  is  one  of  those 
mentioned  in  section  550  where 
the  cause  of  arrest  may  be  deliors 
the  cause  of  action,  and  the  com- 
plaint states  simply  the  cause  of 
action,  without   alleging  facts  to 
authorize  the  order  of  arrest,  it 
does    not    thereby    show    affirm- 
atively that  the  case  is  not  one  of 
those  mentioned  in  said  sections; 
but  shows  that  it  may  be  one  of 
those  specified    in  section    550. 
(Id.) 


ASSESSMENTS    (NEW    YORK). 

1.  The  New  York  city  charter  of 
1878  requires  the  execution  of  all 
public  works  by  contract,  let  to 
the  lowest  bidder  after  advertise- 
ment for  sealed  proposals  unless 
otherwise  ordered  by  three-fourths 
vote.  The  common  council,  in 
each  case,  must  determine  the 
specific  manner  in  which  the  work 
shall  be  clone  and  of  the  expend- 
iture therefor.  It  cannot  delegate 
its  discretion  and  judgment  in  this 
regard  to  any  other  city  officer. 
(In  the  Mattel-  of  Ilie  Trustee*  of 
the  Presbytery  of  Acw  York,  ante, 
500.) 
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2.  Assessments  imposed  for  benefit 
under  a  void  ordinance  of  the 
common  council  may  be  vacated 
for  "substantial  error."  (Id.) 


ASSIGNEE. 

1.  An  assignee  will  not  be  allowed 
to  make  money  for  himself  by  his 
mismanagement  of  the  assigned 
estate.      (In  re  Marquand,   ante, 

477.) 

2.  Where  an  assignee  induced  the 
creditors  to  release  their  claims 
against    the    assigned    estate   by 
means  of  a  circular  letter  address- 
ed to  them,  in  which  he  stated  that 
it  was  for  their  interest  to  accept 
a  final  dividend  of  fifteen  per  cent 
immediately,  which  dividend  he 
was  then  able  to  pay,  but  doubt- 
ed if  so  much  would  be  paid  if  he 
withheld  payment  till  the  statu- 
tory time  of  one  year  from  the 
date    of   the    assignment   should 
elapse,  he  paying  such  dividend 
out  of  the  assets  of  the  assigned 
estate  and  taking  an  assignment 
of  such  claims  in  the  name  of  an- 
other person,  he  being  the  actual 
assignee  of  the  claims  of  those 
who  accepted  the  fifteen  per  cent : 

Held,  that  the  assignee  should 
not  be  allowed  the  benefit  or  pro- 
fits derived  from  the  purchase  of 
these  claims  in  the  manner  de- 
scribed. (Id.) 

3.  The  proceedings  of  the  assignee 
are  unlawful  and  may  be  assailed 
or  called  in  question  not  only  by 
any    creditor    whose  claim    was 
bought,  but  by  the  creditors  who 
have  not  been  paid.     Every  pur- 
chase of  the  claim  of  a  creditor 
for  less  than  its  ratable  share  of 
the  assets  is  for  the  advantage  of 
the  other  creditors  and  not  for 
the  advantage  of    the    assignee; 
and  the  creditors,  who  have  not 
been  paid  have  the  right  to  exact 
from  the  assignee  every  dollar  he 
has  made  by  the  use  of  the  trust 
funds  for  his  own  purposes.    (Id.) 


ASSUMPTION  OF  MORTGAGE. 

1.  An  obligation  amounting  to  an 
assumption  of  a  mortgage   can- 
not be  legally  created  without  a 
writing.     (Goeletagi.  Farley,  ante, 
174.) 

2.  A  verbal  agreement  to  pay  a  mort- 
gage,  made  by  a  third  party,  is 
void  by  the  statute  of  frauds.   (Id.) 

3.  The  courts  are    careful  in  con- 
struing  the  language  of   written 
agreements  to  ascertain  whether 
or   not  they  amounted  to  an  as- 
sumption of  payment,  or  only  that 
the  land  was  conveyed  subject  to 
the  incumbrance,   and  oral    evi- 
dence will  be  excluded  when  there 
is  an  agreement  in  writing  which 
limits  the  rights  and  obligations 
of  the  parties.     (Id.) 

4.  Where  A  accepts  a  conveyance 
of  mortgaged    premises  from  B, 
the  former  assuming  the  payment 
of  the  bond  and  mortgage,  A  be- 
comes, as  between  himself  and  B, 
personally  liable  for  the  mortgage 
debt,  and  the  holder  of  the  claim 
(the  mortgagee)  may  enforce  such 
liability    by    personal    judgment 
against  him.     (Douglass  agt.  Wells 
etal,  ante,  378.) 

5.  It  is  not  competent  for  the  grantor 
to  discharge  such  personal  liabili- 
ty of  the  grantee,    without    the 
assent    of    the    mortgagee,  even 
before  the  latter  has  taken  any 
step  in  his  own  behalf  for  its  en- 
forcement.    (Id.) 

6.  When  such  an  assumption  is  made 
on  an  absolute  conveyance  of  land, 
it  is  unconditional   and  irrevoca- 
ble.    The  grantor  cannot  retract 
his  conveyance,  or  the  grantee  his 
promise  or  undertaking.    (Id.) 

7.  The  plaintiff  (the  mortgagee),  so 
soon  as  the  grantee  accepted  the 
deed  of  the  mortgaged  premises 
and  assumed  the  payment  of  the 
mortgage  debt,  had  an  absolute 
vested  right  to  the  enforcement 
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of  such  obligation.  This  right 
could  not  be  taken  from  him  with- 
out his  assent.  He  alone  might 
discharge  it.  (Id.) 


ATTACHMENT, 

1.  An  attachment  is  an  ample  pro- 
tection to  the  sheriff  as  against  the 
defendant    in     the    attachment, 
whether  it  was  irregularly  issued 
or  not,  but  it  is  no  protection  for 
taking  the  property  of  a  person 
other  than  the  defendant,  for  that 
the  sheriff  is  not  commanded  to 
do  by  the  process;  nor  can  the 
sheriff  justify  under  an  attach- 
ment, to  the  extent  of  showing 
that  the  sale  from  the  defendant 
in  the  attachment  to  the  plaintiff, 
in  the  action  against  the  sheriff, 
was  fraudulent,  for,  as  between 
the  vendor  and  vendee  the  trans- 
fer is  valid  and  the  plaintiff  in 
the  attachment  not  being  judg- 
ment creditors,  are  not  in  a  posi- 
tion   to    impeach    the    transfer. 
(Deutseh  agt.  Beilly,  ante,  75.) 

2.  An  affidavit  on  which  to  obtain 
an  attachment,  where  the  mate- 
rial statements  are  upon  informa- 
tion  and  belief,    is    insufficient. 
(Claflin  et  al.  agt.  Baere  el  al., 
ante,  78.) 

3.  The  discharge  of  an  attachment 
under  section  687  of  the  Code  of 
Civil  Procedure,  does  not  prevent 
the  vacating  or  modifying  of  the 
warrant  under  section  682.     (Id.) 

4.  The  giving  of  an  undertaking  by 
a  defendant  on  an  application  to 
discharge  an  attachment  does  not 
bar  the  right  to  move  to  vacate  the 
same.     (Id.) 

5.  Under  section  682  of  the  Code  of 
Civil  Procedure  the  time  in  which 
a  defendant  may  move  to  vacate 
or  modify  an  attachment  is  ex- 
tended until  the  actual  application 
of  the  attached   property  to  the 
payment  of  a  judgment  recovered 
in  the  action.     (la.) 


6.  Where  an  attachment  is  regularly 
issued  in  an  action  to  a  public  offi- 
cer authorized  by  law  to  execute 
the  same,  and  the  attachment  is 
subsequently  dissolved  by  reason 
of  the  adjudication  in  bankruptcy 
of  the  debtor  as  a  bankrupt,  and 
the    officer    fails,  upon    demand 
made  by  the  assignee   in  bank- 
ruptcy, to  return  all  the  property 
attached,  the  party,  at  whose  in- 
stance the  attachment  was  issued, 
is  not  liable  for  such  non-delivery. 
(Hall  agt.  Waterbury,  Smith  &  Co., 
ante,  181.) 

7.  The  officer  becomes  the  agent  of 
the  party  suing  out  process  only 
where  the  process  is  irregular,  un- 
authorized and  void.     (Id.) 

8.  Where  the  process  is  regular  the 
party  is  not  liable  for  tjie  wrong- 
ful or  negligent  acts  of  a  public 
officer,  unless  express  authority  or 
ratification  can  be  shown.     (Id.) 

See  GUAKDIAN  AD  LITEM. 

Schoen  agt.  ScJilessinger,  ante,  490. 

9.  The  giving  of    an  undertaking 
under  section  688  of  the  Code  of 
Civil  Procedure  to  relieve  prop- 
erty attached  from  the  lien  thereof, 
is  not  a  waiver  of   the  right  to 
have  the  security  given  upon  the 
issuing    of     the   attachment    in- 
creased, in  pursuance  of  section 
682  of  the  said  Code.    (Dusxeldorf 
agt.  Redlich,  16  Hun,  624.) 

10.  Plaintiffs  commenced  an  action 
againt  the  firm  of  Jordan  &  Clark, 
residents  of    Boston,    but  doing 
business    and     having    personal 
property  in  Albany,  by  service  of 
the     summons    by    publication. 
January  28,  187<i,  an  attachment 
therein  was  issued  to  defendant 
and  a  levy  was  made  thereunder. 
January    twenty-ninth,    the    said 
firm  filed  a  voluntary  petition  in 
bankruptcy,  and  on  the  ninth  of 
February  were    adjudged    bank- 
rupts.     On   March   eleventh   the 
creditors    filed    a    petition  for    a 
composition,  under  section  17  of 
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the  bankrupt  act,  and  on  March 
thirtieth  a  resolution  accepting 
the  offer  of  the  bankrupts  was 
passed  and  signed  by  the  requisite 
number  of  creditors,  and  the 
same  was,  on  April  second,  duly 
filed  and  recorded  in  the  bank- 
ruptcy court.  April  eleventh,  no- 
tice was  given  of  a  meeting  of 
creditors,  to  be  held  on  April 
twenty-first,  to  elect  assignees. 
This  notice  was  given  because  of 
the  judge  of  the  bankruptcy  court 
having  held  that  the  composition 
would  not  dissolve  plaintiffs  at- 
tachment. On  April  twenty-first, 
at  a  first  meeting  of  creditors  held 
pursuant  to  notice  under  a  war- 
rant issued  therefor,  the  same 
committee,  appointed  by  the 
creditors  to  see  to  the  fulfillment 
of  the  composition,  were  elected 
assignees.  On  April  twenty- 
second,  the  composition  was  rati- 
fied and  confirmed  by  the  court. 
The  assignees,  on  April  twenty- 
second,  demanded  the  propeity, 
theretofore  attached,  of  the  de- 
fendant, and  thereafter  conveyed 
all  the  property  of  the  bankrupts 
to  a  new  firm,  the  formation  of 
which  had  been  provided  for  in 
the  composition.  On  demand  of 
this  firm  defendant  surrendered  to 
it  the  property.  April  twentieth 
plaintiffs  had  entered  judgment  in 
their  action  and  issued  an  execu- 
tion to  defendant  to  sell  the  prop- 
erty levied  upon. 

In  an  action  by  them  against 
defendant  for  failing  to  collect 
the  execution,  field,  that  the  ap- 
pointment of  the  assignees  being 
within  four  months  of  the  issuing 
of  the  attachment,  avoided  it ; 
that  the  judgment  entered  bound 
only  what  was  held  under  the  at- 
tachment and  fell  with  it.  (Gram- 
well  agt.  Gallup,  17  Hun,  49.) 

11.  That  the  fact  that  the  composi- 
tion was  assented  to  before  the 
appointment  of  the  assignees,  and 
was  subsequently  carried  j-nto 
effect,  did  not  alter  the  effect  of 
their  appointment  upon  the  at- 
tachment. (Id.) 


12.  Where,  in  an  action  upon  a  bond, 
given  upon  the  issuing  of  an  at- 
tachment by  a  justice  of  the  peace, 
no  objection   is  made  upon  the 
trial  to  its  sufficiency,  or  to  the 
manner  of  its  execution,  such  ob- 
jections cannot  be  raised  on  ap- 
peal.    (Northrup  agt.  Oarrett,  17 
Hun,  497.) 

13.  Expenses  and  counsel  fees,  in- 
curred by  a  party  in  preparing  for 
and  trying  an  attachment  suit,  are 
recoverable  under  the  bond  given 
upon  the  issuing  of  the  attach- 
ment.   (Id.) 

14.  The  provision  of  the  section  of 
the  Code  authorizing  the  issuing  of 
attachments  (Code,  sec.  227),  which 
declares  that  for  the  purposes  of 
the  section  an    action    shall    be 
deemed  commenced  when  the  sum- 
mons is  issued,  if  personal  service 
of  the  summons  be  made,  or  pub- 
lication commenced  within  thirty 
days,  applies  to  all  courts  having 
authority  to  issue  attachments,  and 
therefore  to  the  court  of  common 
pleas  of  New  York.     (Allen  agt. 
Meyer,  73  N.  T.,\.) 

1 5.  An  application  for  an  attachment 
is  a  motion  within  section  401  of 
the  Code ;  and,  under  the  provision 
of  that  section  (sub.  7)  authorizing 
the  appointment  of  a  referee   to 
summon  and  examine  a  witness 
who  refuses  to  make  affidavit  vol- 
untarily when  required   for    the 
purposes  of  a  motion,  the  deposi- 
tion of  a  witness  may  be  taken  to 
be    used    upon    the    application. 
(Id.) 

16.  Upon  a  motion  to  vacate  an  at- 
tachment   under    the    Code,  the 
question  is  not  one  of  jurisdiction 
but  whether  upon  the  facts  pre- 
sented the   attachment   ought   to 
issue;  and  this  is  so  when  the  mo 
tion  is  founded  upon  the  alleged 
insufficiency  of  the  affidavits  upon 
which  the  order  for  the  attachment 
was  granted.    (Id.) 

17.  The  decision  of  the  special  term 
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upon  such  a  motion  to  vacate  an 
attachment  is  reviewable  by  the 
general  term,  but  an  order  refus- 
ing or  vacating  an  attachment  is 
not  appealable  to  this  court  in  any 
case,  unless  it  shows  that  it  was 
refused  or  vacated  for  want  of 
power;  and  an  order  granting  an 
attachment  is  not  appealable  un- 
less it  presents  a  question  of  law, 
or  of  absolute  legal  right.  (Id.) 

18.  It  is  only  where  no  construction 
which  might  be  given  to  the  facts 
would  justify  the  order  that  it  can 
be  said  to  be  against  law.     (Id.) 

19.  An  assignment,  in  proceedings 
under  the  bankrupt  act,  discharges 
the  lien  of  an  attachment,  levied 
within  four  months  of   the  com- 
mencement   of    the    proceedings 
upon  property  of   the   bankrupt ; 
no  intervention   or  action  of  the 
court  is  required.     (Duffleld  agt. 
Horton,  73  N.  Y.,  218.)  ' 

20.  Defendants  were  indebted  to  one 
G.     The  debt  was    levied  upon 
under  an  attachment  against  G. 
Within  four  months  thereafter, 
proceedings  in   bankruptcy  were 
instituted  against  G.     He  was  ad- 
judicated a  bankrupt.     Plaintiffs 
were  appointed  his  assignees,  and 
an  assignment  executed  to  them. 
Prior  to  the  assignment,  judgment 
was  recovered  in  the  attachment 
suit,   execution    issued,  and    de- 
fendants, without  knowledge   of 
the  bankruptcy  proceedings,  paid 
the  amount  of  their  debt  to  the 
sheriff.    In  an  action  by  plaintiffs, 
as  assignees,  to  recover  the  same, 
held,  that  the  assignment  trans- 
ferred the  property  as  of  the  day 
of  the  filing  of  the  petition;  the 
attachment  was  dissolved,  and  the 
lien  thereof  upon  the  property  at- 
tached discharged  as  of  that  date: 
that  the  payment  to  the  sheriff  WHS 
without  authority  and  did  not  dis- 
charge    defendant's     obligation  ; 
and    that,    therefore,    they  were 
liable.     (Id.) 

21 .  In  an  action  against  the  members 
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of  a  firm,  an  attachment  was  issued 
against  S.,  one  of  the  partners, 
which  was  levied  upon  the  firm ' 
property.  The  firm  was  at  the 
time  insolvent  and  soon  after  made 
an  assignment  to  defendant. 
Judgment  was  thereafter  obtained 
and  execution  issued  in  the  at- 
tachment suit,  under  which  the 
sheriff  sold  "all  the  right,  title  and 
interest  which "  8.  had  in  the 
property  at  the  time  of  the  levy 
of  the  attachment.  Plaintiff  was 
the  purchaser.  In  an  action 
brought  to  determine  the  title  to 
the  property,  Jield,  that  as  the  firm 
assets  were  insufficient  to  pay  its 
debts,  the  interest  of  S.  therein  was 
nothing,  and  plaintiff  took  nothing 
by  his  purchase.  (Stoats  agt.  Bris- 
tow,  73  N.  Y.,  264.) 

22.  An  order  fixing  the  compensation 
of  a  sheriff  "for  his  trouble  and 
expense  in  taking  possession  of 
and  preserving  "  property  attach- 
ed,  as    provided  for   by  section 
243  of  the  Code,  is  not  reviewable 
here;  the  sum  to  be  allowed  is  in 
the  discretion  of  the  judge  grant- 
ing the  attachment.     (Ger.    Am. 
Bk.  agt.  M.  E.  Coal  Co.,  74  N.  Y., 
58.) 

23.  The  judge  may  determine  the 
matter  upon  affidavits ;  where  the 
facts  are  disputed  he  may  order  a 
reference  to  determine  them,  but 
is  not  bound  so  to  do.     (Id.) 

24.  This  court  has  jurisdiction  upon 
appeal  of  a  question  as  to  whether 
property  attached  is  legally  the 
subject  of  attachment.     (Dunlop 
agt.    Pat.  F.  Ins.  Co.,  74  N.    Y., 
145.) 

25.  Money  deposited  with  the  clerk 
of   a  court,  in   lieu  of  an   under- 
taking on  appeal,  is  liable  to  an 
attachment  in  an  action  by  a  third 
person  against  the  depositor.  The 
right  of  the  latter  in  the  deposit 
is  not  contingent.      The  ultimate 
title  remains  in   him,    subject  to 
the  claim  of  the  respondent  on  the 
appeal.     (Id.) 
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26.  The  granting  or  denial  of  an 
application  by  a  receiver  of  the 
property  of  an  attachment  debtor 
to  come  in,  in  place  of  the  defend- 
ant, to  move  to-  set  aside  the  at- 
tachment, is  in  the  discretion  of 
the  court,  and  the  exercise  of  this 
discretion  is  not  reviewable  here. 
(Id.) 

ATTORNEY. 

1.  A  number  of  actions  against  a 
railroad, company  were  gotten  up 
by  one  McCarthy,  the  attorney  for 
the  plaintiffs,   and  one  Bonnell, 
upon  an  agreement  to  divide  be- 
tween them  the  costs,  and  a  con- 
siderable part  of  the  penalty  to 
be    recovered    in    such    actions, 
the  several  plaintiffs  consenting 
thereto,  and  conveying  to  McCar- 
thy their  rights  to  such  portions 
of    the    penalties.      After    issue 
joined  the  defendant's  attorney, 
for    the    purpose    of    preventing 
McCarthy  from  recovering    such 
costs  and  portions  of  the  penalties, 
procured  from  each  of  the  plain- 
tiffs, an  instrument,    under  seal, 
releasing  the  defendant  from  the 
cause  of  action  and  the  costs,  and 
agreeing  that  the  actions  be  dis- 
continued, and  that  orders  to  that 
effect  might  be  entered  on  filing 
the  stipulation.     Defendant's  at- 
torney accordingly  entered  orders 
to  that  effect,  without  notice  to 
plaintiff  's  attorney. 

On  a  motion  by  the  latter  to  set 
aside  such  orders  as  irregularly 
entered,  and  as  entered  with  intent 
to  cheat  and  defraud  him,  held, 
that  as  the  causes  of  action  were 
not  assignable,  he  acquired  no 
interest  in  the  subject  of  the  ac- 
tions by  his  agreement  with  the 
plaintiffs,  and  that  the  court  would 
not  set  aside  the  orders  of  discon- 
tinuance to  protect  his  right  to 
the  costs.  (McBratney  agt.  Home, 
Watertown,  &c.,  R.  R.  Co.,  17  Hun, 
385.) 

2.  A  motion  to  compel  appellants' 
attorney  to  pay  costs,  personally, 
on  dismissal  of  appeal,  cannot  be 


made  here;  it  must  be  made  in 
the  court  below,  after  the  judg- 
ment has  been  there  entered. 
(Struffman  agt.  Muller,  74  N.  Y., 
59  i.) 

BAIL. 

1.  A  defendant  in  an  action  for  libel 
was  arrested  in  Morrisania,  West- 
Chester  county,  where  he  then  re- 
sided. Subsequently  by  an  act  of 
the  legislature,  Morrisania  was 
annexed  to  the  county  of  New 
York.  Judgment  having  been 
recovered,  execution  against  the 
property  of  the  defendant  was 
issued  to  the  sheriffs  of  the  coun- 
ties of  New  York  and  Westchester, 
and  upon  their  return  unsatisfied 
an  execution  against  his  person 
was  duly  issued  to  the  sheriff  of 
New  York,  and  by  him  returned 
to  the  effect  that  defendant  could 
not  be  found. 

In  an  action  against  the  bail, 
held,  that  it  was  not  necessary  to 
issue  an  execution  against  the 
person  to  the  sheriff  of  Westches- 
ter county,  as  that  was  no  longer 
the  defendant's  place  of  residence. 
(Johnson  agt.  Myer,  17  Hun,  232.) 


BAILMENT. 

1.  Absence  of  all  supervision  and 
care  on  the  part  of  bailees,  with 
respect  to  the  subject  of  the  bail- 
ment, is,  of  itself,  such  negligence 
as  to  render  them  liable  for  its 
loss  through  the  wrongful  acts  of 
their  agents.    ( Cutting  agt.  Marlor, 
ante,  56.) 

2.  A  banking  corporation  is  under  a 
duty  to  adopt  rules  and  regula- 
tions and  so  to  conduct  its  business 
as  that  the  property  intrusted  to 
its  safe-keeping  shall  be  reasona- 
bly protected  against  misapplica- 
tion by  its  servants   and  agents. 
An  omission  to  adopt  and  enforce 
prudent  rules  in  this  regard  is  a 
failure  of  duty  towards  its  dealers 
and  is  blamable  negligence.     (Id.) 
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BANKRUPTCY. 

1.  A  creditor  of  a  bankrupt  who  had 
been   discharged  under  composi- 
tion  proceedings    in   bankruptcy 
may,  after  the  discharge,  foreclose 
his  mortgage.    The  discharge  in 
bankruptcy  does  not  discharge  his 
mortgage  lien.     (Cohn  agt.  Colby, 
ante,  168.) 

2.  A  secured  creditor  is  entitled  to 
the  percentage  agreed  upon  in  the 
composition   proceedings,  on  the 
deficit  unpaid   on  realizing  such 
security.     Such  claim  is  not  dis- 
charged by  the  composition  pro 
ceedings.     (Matter  of  Colby  etal., 
ante,  250.) 

3.  A  creditor,  whose  debt  is  secured 
by  mortgage,  is  entitled  to  share 
in  the  per  centage^adopted  in  the 
composition  proceedings  upon  any 
deficiency  arising  upon  the  sale. 
(Id.) 

4.  Where  the  debt,  for  which  the 
creditor  held  security,  was  a  part- 
nership debt,  and  was  included  in 
the  statement  of  assets  and  debts 
produced  at  the  first  meeting  in 
composition,  although  such  cred 
itor  did  not  appear  or  take  part 
in  such  proceedings,  the  debt  is, 
so  far  as  it  is  an  unsecured  debt, 
clearly  included   by  the  statute, 
within  those  to  which  the  compo- 
sition extended.    (Id.) 

5.  Unless  the  creditor  surrendered 
his  security,  or  had  his-  security 
valued  or  the  unsecured  balance 
ascertained,  he  could  not  vote  at 
the  meeting;  but,  by  failing  to  do 
this,  he  did  not  forfeit  his  right, 
as  an  unsecured  creditor,  to  take 
his  per  centage  under  the  composi- 
tion so  far  as  he  was  unsecured 
(See  S.  G.,  ante,  168).    (Id.) 


BURDEN  OF  PROOF. 

1.  Where  an  interpretation  has  been 
given  to  a  statute  by  this  court, 
in  aid  of  which  certain  facts,  ad- 


mitted or  proved  in  the  action, 
were  considered,  it  is  not  necessary 
for  a  party  in  another  action,  rely- 
ing upon  the  interpretation  so  giv- 
en, to  prove  the  same  facts;  but  it 
is  incumbent  upon  the  opposite 
party  to  show  that  those  facts  did 
not  exist,  assuming  that  they  were 
decisive  in  the  determination, 
before  he  can  call  upon  the  court 
to  reverse  its  decision.  (Wood 
agt.  Mayor,  &c.,  73  N.  T.,  556.) 


CASE. 

1.  A  case  stated  that  the  trial  court 
directed  a  verdict  for  plaintiff  and 
reserved  the  cause  for  further 
consideration;  that  plaintiff's 
counsel  moved  at  special  term  for 
judgment  on  the  verdict,  and  de- 
fendant's counsel  moved  for  judg- 
ment in  his  favor  on  the  evidence, 
which  last  motion  was  granted.  In 
the  minutes  and  opinion  it  was 
stated  that  the  verdict  was  ordered 
subject  to  the  opinion  of  the  court. 
There  were  exceptions  to  evidence, 
and  a  material  fact  was  not  found 
or  admitted: 

Held,  that  the  case  was  not  one 
for  a  verdict  subject  to  the  opinion 
of  the  court,  and  a  verdict  so  tak- 
en is  subject  to  the  opinion  of  gen- 
eral term;  that  as  no  exception 
was  taken  to  the  manner  of  dis- 
posing of  the  case,  it  was  to  be 
inferred  that  the  parties  intended 
that  the  court  should  determine 
the  whole  issue,  and  that  the 
proceedings  might  be  regarded 
as  a  motion  for  a  new  trial  on  the 
minutes,  the  parties  consenting 
that  judgment  should  be  ordered 
absolutely,  and  a  new  trial  waived. 
(Sayles  agt.  tiims,  73  N.  Y.,  551.) 


CERTIORARI. 

1.  The  common  law  writ  of  certioran 
is  not  a  writ  of  right  but  rests  in 
the  sound  discretion  of  the  court. 
(The  People  ex  rel.  Cooper  agt.  Spe- 
cial Term  at  Chambers,  ante,  4<>7.) 
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2.  Application  for  it  must  be  made 
to  the  court  and  not  to  the  judge. 
(Id.) 

3.  It  must  be  made  returnable  at  the 
general    term  of   the  district  in 
which  the  proceedings  to  be  re- 
viewed are  had.     (Id.) 

4.  After  the  return,  and  when  the 
proceedings  are  in  a  condition  to 
be  heard,  a  hearing,  by  Rule  44, 
may  be  secured  by  either  party, 
at  special  term,  except  in  cases 
which  by  law  are  required  to  be 
heard  at  general  term.     (Id.) 

5.  Such  cases  may  be  put  on  the  pre- 
ferred calendar,  at  special  term, 
upon  filing  note  of  issue.     (Id.) 

6.  The  rules  established  by  the  con- 
ventions of  the  judges,  have  the 
force  and  effect  of  statutes  and 
cannot  be  properly  departed  from ; 
they  are  binding  upon  all  courts 
except  the  court  of  appeals  and 
courts  for  the  trial  of  impeach- 
ments.    (Id.) 

7.  In  a  proceeding  by  certiorari,  the 
respondent  is  entitled  to  the  usual 
notice  of  argument,  not  notice  of 
argument  of  a  motion,   but  the 
usual  notice  of  argument  (founded 
upon  a  note  of  issue  to  be  filed) 
that  the  cause  will  be  brought  to 
a  hearing.     (Id.) 

8.  The  Code  confers  no  authority  to 
shorten  the  time  required  for  no- 
tice of  argument.     Section  780  of 
the  Code  has  no   application  to 
proceedings    upon    certiorari   in 
enumerated  motions.     (Id.) 

9.  If  the  proceedings  at  special  term 
up  to  the  order  to  show  cause  why 
the  relator  should  not  have  judg- 
ment upon  the  return,  had  been 
regular  the  respondent  had  a  right 
to  the  usual  notice  of  hearing  and 
he  could  not  be  deprived  of  that 
right.     (Id.) 

10.  The  order  to  show  cause  having 
been  made  returnable  in  less  than 


the  required  time  for  notice  of  ar- 
gument was  unauthorized  and  the 
exercise  of  any  power  under  it 
should  be  prohibited.  (Id.) 

11.  In  the  first  department  there  is 
a  distinction  between  special  terms 
at  chambers  and  special  terms  pro- 
per.   The  former  has  jurisdiction 
in  respect  to  non-enumerated  mo- 
tions and  chambers  business,  and 
not  for  the  trial  of  issues  of  law 
or  of  fact,  nor  has  it  any  appellate 
jurisdiction.     (Id.) 

12.  Hearing  upon  return  to  certiorari 
is  an  enumerated  motion.     Special 
terms  at  chambers  have  no  juris- 
diction to  hear  such.     (Id.) 

13.  The  issues  treated  of,  by  chap- 
ter 10  of  the  Code,  are  those  only 
which  are  presented  by  the  plead- 
ings in  civil  actions.     Proceedings 
by  certiorari  are  special  and  have 
no  pleadings  eo  nomine.     Section 
964  of  the  Code  does  not  apply  to 
such.     (Id.) 

14.  Upon  a  certiorari  to  review  a  dis- 
charge under  the  insolvent  act, 
granted    by    the    city    judge    of 
Brooklyn,  the  court  may  review 
his  jurisdiction,  power  and  author- 
ity to  do  the  act  complained  of, 
and  also  all   questions  as  to  the 
regularity     of    his      proceeding. 
(People  ex  rel  Kenyon  agt.  Suther- 
land, 16  Hun,  192.) 

15.  Section  15  of  2  Revised  Statutes, 
page    391,   providing    that    "no 
certiorari  shall  be  allowed  to  re- 
move into  the  supreme  court  any 
matter   which   may    be  brought 
before  the  county  court  by  ap- 
peal from  a  justice,  until  after  a 
final    determination    thereon    by 
such  court,"  only  applies  to  those 
cases    in    which  an    appeal    has 
been  taken,  and  not  to  those  in 
in  which  an  appeal   might  have 
been  but  was  not  taken.     (People 
ex  rel.    Van  Allen  agt.  Perry,  16 
Hun,  461.) 

16.  Certiorari  will  issue  to  review 
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summary  proceedings  before  a 
justice  of  the  peace,  although  no 
appeal  has  been  taken.  The 
party  may  resort  to  an  appeal  or 
procure  a  certiorari  at  his  election. 
(Id.) 

17.  The  time  of  limitation  to  writs 
of  certiorari,   in  the  absence  of 
special     circumstances,     is    two 
years.     (Id.) 

18.  When  a  certiorari  is  issued,  it  is 
not  necessary  that  a  copy  of  the 
affidavit  on  which  it  was  allowed 
be.served  on  the  respondent.  (Id.) 

19.  A  certiorari  to  review  summary 
proceedings  is  properly  made  re- 
turnable at  a  special  term.     (Id.) 

20.  Where  assessors  have  completed 
the  roll  and  sent  it  to  another 
board,  the  roll  cannot  be  corrected 
by  means  of  a  writ  of  certiorari 
issued  to  the  assessors.     (See  Peo- 
ple ex  rel.  Heiser  agt.  Assessors,  16 
Hun,  407.) 

21.  The  return  to  a  writ  of  certiorari 
must  be  taken  as  conclusive  and 
acted  upon  as  true;  if  false  in  fact, 
the  remedy  is  by  action  for  a  false 
return;  if  insufficient  in  form,  by 
compelling  a  further  and    more 
specific  return.     (People  ex  rel.  agt. 
Fire  Com'rs.,  73  N.  Y.,  436.) 

22.  If  errors  are  alleged  in  a  criminal 
trial,  which,  if  they  occurred,  are 
not  shown  by  the  matter  in  the 
return  to  a  writ  of  error,  the  court 
may  entertain  a  motion  on  behalf 
of  either  party;  or  may,  on  its  own 
motion,  direct  that  a  writ  of  cer- 
tiorari issue  to  the  trial  court  to 
bring  up  the  record.     (Manke  agt. 
People,  UN.  Y.,  415.) 

23.  It    is    immaterial    whether  the 
record  or  roll  thereof  has  been 
made  up  before  or  after  the   issu- 
ing of  the  writ  of  error,  or  before 
or  after  the  writ  of  certiorari  is  di- 
drcted ;  whatever  took  place  in  the 
trial  court  which  was  matter  prop- 
er for  record  may  be  incorporated 
in  a  roll  and  returned.     (Id.) 


CHATTEL  MORTGAGE. 

1.  A  chattel  mortgage  valid  in  other 
respects  is  not  invalid,  as  against 
one  purchasing  of  the  mortgagor 
with  knowledge  of  its  existence 
although   not   filed   or   renewed. 
(Gildersleeve  agt.  Landon,  73  N.  Y. 
609.) 

CITIZENSHIP. 

1.  By  her  marriage  With  a  citizen  of 
a  foreign  state,  and  her  residence 
with  her  husband  at  his  domicil 
in  such  foreign  state,   the  wife, 
although  previously  a  citizen  of 
this  state,  becomes  subject  to  the 
laws  of  such  foreign  state,  and 
her  right  to  dispose  of  her  prop- 
erty by  will,  as  well  as  the  rights 
of  children  born  of  her  there,  are 
to  be  determined  by  the  laws  of 
the  state    where  she  was  domi- 
ciled.     (Trimble  agt.  Dzieduzyiki 
etal,  ante,  208.) 

2.  Where  the  law  of  the  state   in 
which  the  testatrix  was  domiciled 
forbade  her  giving  to  her  husband 
all  the  estate,  to  the  exclusion  of 
her  infant  son,  to  whom,  as  a  ne- 
cessary heir,  descended,  upon  the 
death  of  his  mother,  one-half  of 
her  estate,  real  and  personal : 

Held,  that  a  gift  by  the  testa- 
trix to  her  husband  of  all  her 
property  was  invalid,  and  that, 
under  the  will,  he  could  take  only 
one-half  of  the  estate,  and  the  re- 
maining half  went  to  the  infant 
son,  as  heir,  notwithstanding  the 
will.  (Id.) 

3.  Letters  of  guardianship,  granted 
by  the  courts  of  a  foreign  state, 
do  not  operate  to  give  the  guard- 
ian a  strict  right  to  control  assets 
of  his  ward  situated  within  this 
state.     In  order  to  be  fully  recog- 
nized as  the  legal  representative 
of  an  infant,  a  guardian  must  be 
appointed  within  this  -state  (Mor- 
rell  agt.  Dickey,  1  John.  Chi/.,  15:5; 
McLoskey  agt.   Reid,  4  Brad.,  334 
and  otfier  cases  cited  in  opinion). 
(Id.) 
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4.  Assets  belonging  to  the  estate  of 
a  testatrix,  domiciled  and  dying 
abroad,  should  be  remitted  to  the 
foreign  executor  for  distribution, 
according  to  the  laws  of  the  juris- 
diction where  the  will  was  made 
and  established  (Parsons  agt.  Ly- 
maii,  20  N.  T.,  103).  (Id.) 


CODE  OF  PROCEDURE. 

1.  Section    11  — An   action  to  va- 
cate and  set  aside  an  assessment, 
which  is  an   apparent   lien  upon 
real  property,  is  not  an  action  "  af- 
fecting the  title  to  real  property 
or  an  interest  therein,"  within  the 
meaning    of  the  amendment   of 
1874  to  section   11    of  the  Code 
(chap.  322,  Laws  of  1874)  limiting 
appeals;  and  where  the  subject  in 
controversy  in  such  an  action  is 
less  than  $500  it  is  not  appealable. 

To  take  a  case  out  of  the  limita- 
tion it  is  not  sufficient  that  the  ac- 
tion relates  to  real  property  or  in 
some  way  affects  it;  it  must  itself 
affect  the  title  or  an  interest  there- 
in. (Nichols  agt.  Voorhis  et  al. ,  74 
N.  Y.,  28.) 

2.  Section  58  —  An    order    fixing 
the    compensation    of    a    sheriff 
"for  his  trouble  and  expense  in 
taking  possession  of  and  preserv- 
ing" property   attached,  as  pro- 
vided for  by  this  section  of  the 
Code,  is  not  reviewable  here;  the 
sum  to  be  allowed  is  in  the  discre- 
tion of  the  judge  granting  the  at- 
tachment. 

The  judge  may  determine  the 
matter  upon  affidavits ;  where  the 
facts  are  disputed  he  may  order 
a  reference  to  determine  them, 
but  is  not  bound  so  to  do.  (Ger- 
man Am.  Bk.  agt.  The  Morris  Run 
Coal  Co.,  74  N.  Y.,  58.) 

3.  Section  71    is    unrepealed    and 
declares  that  "no  action  shall  be 
brought  upon   a   judgment   ren- 
dered in  any  court,  of  this  state, 
except  a  court  of  a  justice  of  the 
peace,  between  the  same  parties 
without  leave  of  the  court,  for 


good  cause  shown,  on  notice  to  the 
adverse  party,"  (Goodyear  D.  V. 
Co.  agt.  Frisselle,  ante,  255.) 

4.  Section  82 — A  grantee,    whose 
lands  are  by  his  deed  bounded  by 
a  definite  line,  cannot  be  said  to 
claim  under  that  instrument  lands 
outside  of  that  line;  and,  although 
such  lands  have  been  construc- 
tively possessed  by  him  for  more 
than   twenty  years,   he   claiming 
them  to  be  within  the  line,  this  is 
not  a  possession  under  claim  of 
title  founded  on  "  a  written  instru- 
ment as  being  a  conveyance  Of  the 
premises  in  question  "  within  the 
meaning  of  this  section  of  the  old 
Code.     (Pope  agt.  Ilanmer,  74  N. 
Y.,  240.) 

5.  Section  85  — Where,  in  an  action 
of  trespass,  it  appeared  that  the 
legal  title  to  the  locus  in  quo  was  in 
plaintiff;  that  it  was  wood  land, 
fenced  on  two  sides,  one  of  the 
other    sides    being  an    unfenced 
highway,  and  the  fourth  indicated 
only  by  marked  trees : 

Held,  that  defendant  could  not 
claim  such  an  occupancy  as  consti- 
tuted adverse  possession  within 
the  meaning  of  this  section  of  the 
old  Code. 

To  constitute  adverse  posses- 
sion, therefore,  of  lands  not  in- 
cluded in  a  conveyance  the  pos- 
session must  be  actual  as  required 
by  this  section.  (Pope  agt.  Ilan- 
mer, 74  N.  Y.,  240.) 

6.  Section  91  —  The  one  year's  stat- 
ute of    limitations   contained  in 
this  section,  does  not  apply  to  an 
action  against  a  person  selling  lot- 
tery tickets  under  the  provisions 
of  the  Revised  Statutes  (1  JR.  8. , 
667,  sec.  32).     It  is  not  an  action 
' '  for  a  penalty  or  forfeiture,  given 
in  whole  or  in  part  to  any  person 
who  will  prosecute  for  the  same." 
(Grover  agt.  Morris  et  al.,  73  N. 
Y.,  473.) 

7.  Section  92  —  If  the  action  pro- 
vided for  by  1  Revised  Statutes, 
667,  section  32,  is  to  be  regarded 
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as  one  "  for  a  penalty  or  forfeit- 
ure," it  comes  within  the  three 
years'  limitation  prescribed  by  this 
section, in  cases  "  where  the  action 
is  given  to  the  party  aggrieved. " 
(Grover  agt.  Morris  et  al.,  73  N. 
T..  473.) 

P.  Section  101  —  Extension  of  time 
to  bring  action,  arising  from  the 
disability  of  a  married  woman. 
(See  Acker  agt.  Acker,  16  Hun, 
173.) 

9.  Section  110 — The   provision   of 
the  Code  (old  Code,  sec.  110;  new 
Code,  sec.  395)  requiring  a  written 
acknowledgment  or    promise,  to 
take  a  case  out  of  the  statute  of 
limitations,  does  not  require  that 
the  time  when  the  acknowledg- 
ment or  promise  was  made  should 
appear  in  the  writing,  or  be  evi- 
denced by  writing;  if,  therefore,  a 
writing  containing  either  of  the 
prescribed,  requisites  is    without 
date,  or  if  the  date  stated  is  er- 
roneous,  parol  evidence  may  be 
given  of  the  time  when  it  was 
executed.      (Kincaid   agt.    Archi- 
bald, 73  N.  T.,  189.) 

10.  Section  135  —  Where  service  of 
a  summons  by  publication  upon  a 
non-resident  defendant  is  ordered, 
a  personal  service  out  of  the  state 
is  equally  valid  to  give  jurisdiction 
as  if  service  had  been  made  by 
publication    and  deposit    in    the 
post-office.     (Jenkins  agt.  Fahey, 
73  N.  r.,355.) 

11.  Sections  138,  139  — 385  — In  a 
contest  over  surplus  moneys  aris- 
ing on  foreclosure,  certain  judg- 
ments   against    the    mortgagors 
were  claimed  to  be  prior  liens. 
Each  of  these  judgments,  as  ap- 
peared by  the  judgment-roll,  was 
entered  upon  an  indorsement  on 
the  summons  or  complaint,  signed 
by  the  defendants,  admitting  due 
and  personal  service  of  the  sum- 
mons and  complaint,  waiving  the 
twenty  days'  time  for  answering, 
and  consenting  to  the  entry  of 
judgment      forthwith     for     the 


amount  claimed.  No  time  or 
place  of  service  was  specified: 

Held,  that  the  judgments  were 
valid  liens;  that  the  service  of 
summons  gave  jurisdiction  and  the 
omission  to  state  the  time  and 
place  of  service,  as  required  by  the 
Code  (sec.  138),  was  an  irregularity 
which  could  be  supplied  or  might 
be  waived  by  defendants;  but  that 
there  was  an  appearance  of  the 
defendants  in  person,  which  was 
equivalent  to  and  gave  the  court 
jurisdiction  without  personal  ser- 
vice (Code,  sec.  139);  also,  that  the 
consent  in  each  case  that  judg- 
ment be  entered  was  equivalent  to 
an  offer  of  judgment  under  section 
385  of  the  Code,  which  was  ac- 
cepted, in  fact,  by  the  entry  of 
judgment,  and  the  absence  of  a 
formal  acceptance  in  writing  was 
an  irregularity  not  affecting  the 
validity  of  the  judgment;  and  that, 
for  the  irregularities  specified, 
the  judgments  could  not  be  at- 
tacked collaterally. 

In  one  of  the  cases,  the  proof 
of  the  genuineness  of  the  signa- 
tures of  the  defendants  to  the  ad- 
mission was  by  affidavit  of  the 
plaintiff  in  the  action: 

Held,  that  such  proof  was  not 
made  incompetent  by  the  Code; 
but,  if  the  proof  was  defective,  it 
was  simply  an  irregularity,  not 
affecting  the  validity  of  the  judg- 
ment. (White  agt.  Bogart  et  al. 
73 N.  F.,256.) 

12.  Section  216  —  Where  the  coro- 
ners of  the  city  of  New  York,  by 
virtue  of  a  requisition  in  an  action 
against  the  sheriff  to  recover  pos- 
session of  personal  property,  had 
taken  the  property  from  the  de- 
fendant, that  service  of  affidavit 
of  title  in  a  third  person  claiming 
the  property  under  section  216  of 
the  Code,  made  by  delivery  there- 
of to  a  clerk  in  their  office  having 
charge   of   their    office   business, 
was  a  good  service  upon  said  cor- 
oners.     (Manning,  Bowman  &  Co. 
agt.  Keenan  et  al,  73  N.  Y.,  45.) 

13.  Section  227— The  provision  of 
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this  section  of  the  Code,  author- 
izing the  issuing  of  attachments, 
which  declares  that,  for  the  pur- 
poses of  the  section,  an  action  shall 
be  deemed  commenced  when  the 
summons  is  issued,  if  personal 
service  of  the  summons  be  made, 
or  publication  commenced  within 
thirty  days,  applies  to  all  courts 
having  authority  to  issue  attach- 
ments, and  therefore  to  the  court 
of  common  pleas  of  New  York. 
(Allen  agt.  Meyer,  ':3N.  Y.,l.) 

1 4.  Section  265  —  Wherein  it  differs 
from  section  1000  of  the  Code  of 
Civil    Procedure.      (See     Webster 
agt.  Cole,  17  Hun,  507.) 

15.  Section  271-311—  The  supreme 
court  has  jurisdiction  of  proceed- 
ings to  compel  a  special  guardian 
appointed  to  sell  the  real  estate  of 
an  infant  to  account  for  and  pay 
over  moneys  received  by  him  as 
such  guardian. 

Such  a  proceeding  is  not  a  mo- 
tion within  the  meaning  of  section 
271  of  the  Code  of  Procedure  (sec. 
1015  new  Code),  but  a  special  pro- 
ceeding under  section  311.  (Mat- 
ter of  Spelman  et  al  agt.  Jerry,  74 
N.  7.,  448.) 

16.  Section  272  —  A  party  who  ap- 
peals to  this  court  from  an  order 
granting  a  new  trial  takes  the  risk 
of  any  exception  contained  in  the 
case  which  might  have  been  made 
a  ground  of  reversal,  whether  it 
was,  in  fact,  so  made  or  not.  (Kre- 
keler  agt.  Thaule  et  al,  73  N.  T., 
608.) 

17.  Section  282  —  The  term  bonafide 
mortgagee,  in  this  section  of  the 
Code,  means  one  who  has  taken 
his  mortgage  without  any  design 
to  defraud  the  plaintiffs  in  the 
judgment,   or  anybody  else,  and 
upon  some  bona  ./We  consideration, 
either  present  or  past.     (Bronner 
agt.  Loomis,  17  Hun,  439.) 

18.  Section  309,  as  amended  by  chap- 
ter 431  of  1876  — Extra  allowances 
allowed  by,  on  foreclosure.     (See 
Bockes  agt.  Hathorn,  17  Hun,  87.) 


19.  Section  309  —  Limits  the  allow- 
ances that  can  be  made  by  the 
surrogate  of  New  York  in  lieu  of 
costs,  under  chapter  359  of  1871. 
(See  Hurd  agt.  Warren,  16  Hun, 
622.) 

20.  Section  316   is  still  in  force  and 
makes  the  guardian  ad  litem  of  an 
infant  liable  for  the  payment  of 
costs  awarded  against  the  infant. 
(Schoen  agt.  Schlessinger,  ante,  490.) 

21.  Section    332  —  In    this  action, 
brought  by  a  judgment  creditor 
of  one  defendant  to  set  aside  as 
fraudulent  a  conveyance  made  by 
him    to    another    defendant,   the 
plaintiff    recovered  a  judgment, 
which   was  entered,   and    notice 
thereof  served,  under  this  section 
of  the  Code,   upon    the  attorney 
who  had  appeared  in  the  action 
for  all  the  defendants: 

Held,  that  the  service  of  the 
notice  limited  the  time  to  appeal, 
not  only  as  against  the  plaintiff, 
but  also  as  to  an  appeal  by  one 
defendant  as  against  his  co-de- 
fendant. (Morrison  agt.  Morrison, 
16  Hun,  507.) 

22.  Section  385  —  The  judgment,  not 
the  verdict,  determines  the  right 
to  costs.     (See  Wallace  agt.  Ameri- 
can Linen  Thread  Co.,  16  Hun, 
404.) 

23.  Section  399  — This  action  was 
brought  to  recover  two  bonds  al- 
leged to  have  been  deposited  by 
the  plaintiff  for  safe-keeping  (with 
indorsements  in   blank    thereon) 
with  the  assignor  of  the  defend- 
ant,  since  deceased.     When  pro- 
duced on  the  trial  the  name  of  de- 
fendant's assignor  was  written  in 
the    blank.      The   plaintiff,   who 
claimed  that  this  was  done  with- 
out his  authority,  knowledge  or 
consent,   was    allowed  to  testify 
upon  the  trial,  against  defendant's 
objection  and  exception,  that  he 
never  transferred  the  bonds,  and 
never  saw  them,  after  depositing 
them,  until  the  trial: 

Held,  that  the  evidence  was  in- 
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admissible  under  this  section  of 
the  Code,  (Hill  agt.  Heermans, 
17  Hun,  470.) 

24.  Section  399  — What  evidence  not 
inadmissible  under.     (  See  Church 
agt.  Howard  17  Hun,  5.) 

25.  Section  399— As  defendants  were 
not  assignees  of  the  makers  within 
the  meaning  of  section  399  of  the 
Code,  that  plaintiff  was  a  compe- 
tent witness  to  prove  transactions 
with  one  of  the  makers,  who  was 
dead    at    the    time  of  the  trial. 
(Comstock  agt.  Hieretal.,  73  N.  T., 
269.) 

26.  Section  401  —  An  application  for 
an  attachment  is  a  motion  within 
this  section  of  the  Code,  and  un- 
der the  provision  of  that  section 
(sub.  7)  authorizing  the  appoint- 
ment of  a  referee  to  summon  and 
examine  a  witness  who  refuses  to 
make  affidavit  voluntarily  when 
required  for  the  purposes  of    a 
motion,  the  deposition  of  a  wit- 
ness may  be  taken  to  be  used  upon 
the  application.   (Allen  agt.  Meyer, 
73  N.  T.,  1.) 


CODE  OF  CIVIL  PROCEDURE. 

1.  Section  190  — The  granting  of 
an  order  opening  a  judgment  tak- 
en by  default  is  in  the  discretion 
of  the  court  below,  and  in  the  ab- 
sence of  evidence  of  an  abuse  of 
this  discretion,  such  order  is  not 
reviewable  here. 

The  fact  that  while  the  provision 
of  this  section,  in  reference  to  ap- 
peals to  this  court,  expressly  ex- 
cludes from  review  orders  resting 
in  discretion,  made  during  the 
pendency  of  an  action,  no  such 
exclusion  is  expressed  as  to  such 
orders  made  after  judgment,  does 
not  make  the  latter  appealable. 

The  reason  for  not  entertaining 
appeals  from  orders  resting  in  dis- 
cretion is  not  founded  upon  the 
express  restrictions  of  the  Code, 
but  upon  the  character  of  the  ju- 
risdiction of  this  court,  which  is 
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confined  to  the  review  of  questions 
of  law,  except  where  otherwise 
expressly  authorized.  (Lawrence 
agt.  Farley,  3  N.  T.,  187.) 

2.  Section  190  —  An  order  overrul- 
ing a  reply  to  a  counter-claim,  as 
frivolous,  with  leave  to  plaintiff 
to  reply,  and,  in  case  of  failure  so 
to  do,  directing  judgment  for  de- 
fendant,  is  not  reviewable  here; 
it  is  not  one  of  the  orders  specified 
in  the  provision  of  the  Code  of 
Civil  Procedure  (sec.  190)  in  refer- 
ence   to    appeals    to    this  court. 
(Jones  agt.  Ludlum,  74  N.  T.,  61.) 

3.  Section    395  —  The  provision  of 
the  Code  (old  Code,  sec.  110;  new 
Code,  sec.  395)  requiring  a  written 
acknowledgment  or    promise,   to 
take  a  case  out  of  the  statute  of 
limitations,  does  not  require  that 
the  time  when  the  acknowledg- 
ment or  promise  was  made  should 
appear  in  the  writing,  or  be  evi- 
denced by  writing;  if,  therefore, 
a  writing  containing  either  of  the 
prescribed   requisites  is  without 
date,  or  if  the  date  stated  is  erro- 
neous, parol  evidence  may  be  giv- 
en of  the  time  when  it  was  exe- 
cuted.     (Kincaid  agt.  Archibald, 
73  N.  Y.,  189.) 

4.  Section  432  —  An  assistant  sec- 
retary of  a  foreign  railroad  com- 
pany,   whose    duty    consists    in 
making  such  records  as  he  may 
be   expressly  directed   to  make, 
is  not  a  managing  agent  within 
the    meaning    of    subdivision    3 
of  this   section  of   the  Code  of 
Civil  Procedure,  authorizing  ser- 
vice upon  the  corporation  by  the 
delivery  of  a  summons  to  a  man- 
aging agent.     (Street  agt.  Denver 
and  Bio  Grande  R.  R  Co. ,  17  llun, 
316.) 

5.  Section  435  —  What    facts  are 
sufficient  to    authorize  an   order 
directing  a  substituted  service  of 
summons    and  complaint    under 
this     section,     considered.      (See 
McCarthy  agt.  McCarthy,  16  Hun, 
546.) 
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6.  Section  440  —  Form  of  order  for 
service  of    summons    under,   on 
non-resident.      (See    Bitter     agt. 
Griffith,  16  Hun,  454.) 

7.  Section  449  —  When   the  people 
are  trustees  of  an  express  trust 
within  meaning  of  —  bond  given 
by  a  non-resident  executor  —  an 
action  lies  thereon  in  the  name  of 
the    people.     (See  People   ex   rel. 
Becar  agt.  Strutter,  16  Hun,  234.) 

8.  Section 484,  subdivisions — What 
causes  of  action  against  a  trustee 
of  an  insolvent  bank  cannot  be 
joined  under.      (See  French  agt. 
Salter,  17  Hun,   546.) 

9.  Section    506  —  In     an     action 
against  a  bank,  commenced  prior 
to  the  going  into  effect  of  the  new 
Code,  by  the  personal  representa- 
tives of  a  deceased  customer,  to 
recover  a  deposit  which  was  due 
and  payable  to  the  deceased  in  his 
lifetime,  held,  that  the  defendant 
could  not,  as  matter  of  law,  and 
in  the  absence  of  facts  entitling 
it    to  equitable    relief,   set  off    a 
claim  against  the  deceased  which 
did  not  become  due  until  after  his 
death. 

A  demand,  to  be  set  off  in  such 
an  action,  must  have  been  due  and 
payable  from  the  decedent  in  his 
lifetime. 

As  to  whether  the  provision  of 
the  new  Code  (sec.  506)  changes 
the  rule  of  the  Revised  Statutes 
(2  R.  8.,  355,  sec.  24)  as  to  set-off 
in  such  cases,  qu&re.  (Jordan  agt. 
National  Shoe  and  Leather  Bank, 
74  N.  T.,  467.) 

10.  Sections  535,   536  —  There  has 
been  no  change  in  the  law  affected, 
as  to  pleadings  in  suits  for  libel 
and    slander,   by  these   sections. 
(Hatfield  agt.  Lasher,  ante,  258.) 

11.  Section  548 — Quaere.     Does  this 
section   repeal  the  act  of   1831? 
(Matter  of  Nebenzahl  and  Marks, 
ante,  328.) 

12.  Sections  549,  550,  558  —  To  sus- 
tain an  order  of  arrest  in  a  civil 


action  under  the  provisions  of  the 
new  Code  in  reference  thereto,  it 
is  not  essential  that  the  cause  of 
arrest  should  appear,  in  every 
case,  in  the  complaint  itself. 

Section  558  simply  requires  the 
order  to  be  vacated,  on  motion, 
when  the  complaint  shows  affirma- 
tively that  the  case  is  not  one  of 
those  mentioned  in  sections  549 
and  550. 

Where  the  action  is  one  of  those 
mentioned  in  section  550  where 
the  cause  of  arrest  may  be  dehors 
the  cause  of  action,  and  the  com- 
plaint states  simply  the  cause  of 
action,  without  alleging  facts  to 
authorize  the  order  of  arrest,  it 
does  not  thereby  show  affirmative- 
ly that  the  case  is  not  one  of  those 
mentioned  in  said  sections;  but 
shows  that  it  may  be  one  of  those 
specified  in  section  550.  (Bowery 
National  Bank  agt.  Duryee,  74  N. 
Y.,  491.) 

13.  Section    682  — Right    to    have 
security  on  attachment  increased 
under  —  undertaking  given  under 
section  688  not  a  waiver  of.     (See 
Dusseldorf  agt.  Bedlich,  16  Hun, 
624.) 

14.  Sections  682-687  —  An  affidavit 
on  which  to  obtain  an  attachment, 
where  the  material  statements  are 
upon   information  and  belief,  is 
insufficient. 

The  discharge  of  an  attachment 
under  section  687  of  the  Code  of 
Civil  Procedure,  does  not  prevent 
the  vacating  or  modifying  of  the 
warrant  under  section  682. 

The  giving  of  an  undertaking 
by  a  defendant  on  an  application 
to  discharge  an  attachment,  does 
not  bar  the  right  to  move  to  vacate 
the  same. 

Under  section  682  of  the  Code 
of  Civil  Procedure  the  time  in 
which  a  defendant  may  move  to 
vacate  or  modify  an  attachment  is 
extended  until  the  actual  applica- 
tion of  the  attached  property  to 
the  payment  of  a  judgment  recov- 
ered in  the  action.  (Claflin  et  al. 
agt.  Baere  et  al.,  ante,  78.) 
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15.  Section  688  —  The  giving  of  an 
undertaking  under  this  section  is 
not  a  waiver  of  the  right  to  have 
the  security  in  an  attachment  in- 
creased under  section  682.      (See 
DusseRlorf  agt.   Bedlich,  16  Hun, 
624.) 

16.  Section  723  —  Leave    to  amend 
complaint  —  when    it   should  be 
granted  —  amendment  striking  out 
words   "as  administratrix"  from 
the  title  of  the  suit.     (See  Tighe 
agt.  Pope,  16  Hun,  180.) 

17.  -Section  740  —  "When  an  amend- 
ment to  an  offer,  to  show  author- 
ity to  make  as  required  by  the 
above  section,  not  allowed.    (See 
Riggs  agt.  Way  dell,  17  Hun,  515.) 

18.  Section  772  —  Under  this  section 
an  ex  parte    order,  in  an  action 
pending  in  one  of  the  city  courts, 
is  good  if  obtained  from  a  judge 
of  any  of  the  superior  city  courts. 
(Gunning  agt.  Appleton,  ante,  510.) 

19.  Sections  772-776  —A.  special  term 
at  chambers,    in    the    district  in 
which  a  proceeding  is  pending, 
has  jurisdiction  and  can  properly 
entertain   a    motion   to   vacate   a 
stay  made  by  a  judge  out  of  court. 
Section  722  of  the  Code  confers 
this  authority.     Section  776  con- 
tains no  limitations  of  the  general 
powers  of  the  court,  but  prescribes 
the  practice  to  be  pursued  upon  a 
second,  when  the  same  has  been 
previously  refused,  or  granted  on 
terms,   by  another  judge.     (The 
People  ex  rel.  Nichols  agt.  Cooper, 

.   ante,  463.) 

20.  Section  777  —  An  order  chang- 
ing the  place  of  trial,  entered  by 
stipulation  of  the  attorneys,  is  a 
step  towards  doing  what  this  sec- 
tion forbids.     It  is  nothing  more 
or  less  than  an  attempt  by  stipula- 
tion to  withdraw  from  one  judge 
an   application  for  judgment  al- 
ready passed  upon  for  the  purpose 
of  applying  elsewhere.    This  sec 
tion  has  expressed,  in  statute  form, 
its  condemnation  of  such  practice. 


(The  People  agt.  The  Globe  Mutu- 
al Life  Insurance  Company,  ante, 
481.)  • 

21.  Section  780  has  no  application 
to    proceedings    upon    certwrari 
in  enumerated  motions.    (The  Peo- 
ple ex  rel.  Cooper  agt.  Special  Term 
at  Chambers,  ante,  467.) 

22.  Section  822  —  Dismissal  of  com- 
plaint for  want  of  prosecution. 
(See  Elsworth  agt.  Brown,  16  Hun, 
1.) 

23.  Section  825  —  The  power  of  the 
court,  on  petition  for  certiorari,  to 
fix  the  venue  of  future  proceed- 
ings,  depends    upon    its  general 
authority  and  not  upon  this  sec- 
tion.   (The  People  ex  rel.  Nichols 
agt.  Cooper,  ante,  463.) 

24.  Section  828  —  A  wife  is  not  a 
competent  witness  in  proceedings 
to  convict  her  husband  as  a  dis 
orderly  person,  as  they  are  crimi- 
nal   in  their  character.      (People 
agt.  Crandon,  17  Hun,  490.) 

25.  Section  829 — Case  in  which  this 
section  does  not  apply.      (Titus 
agt.  O'Connor,  ante,  391.) 

26.  Section  829  —  An    action    was 
brought  upon    promissory  notes 
made  by  defendant,  and  delivered 
to,  and  owned  by,  plaintiff 's  in- 
testate at  the  time  of  his  death. 
The    notes  were  signed  with  de- 
fendant's name  by  Alfred  Gilman, 
his  agent: 

Held,  that  Alfred  Gilman  was  a 
competent,  witness  for  defendant, 
to  prove  payment  of  the  notes  to 
the  intestate. 

One  of  the  notes  was  made  to 
the  order  of  one  Freedman,  and 
had  been  by  him  indorsed  to  the 
intestate;  but  he  had  never  been 
charged  as  indorser  thereon: 

Held,  that  he  was  a  competent 
witness  for  the  defendant,  to  prove 
declarations  of  the  deceased  to 
the  defendant,  showing  that  the 
notes  were  paid.  (Nearpass  agt. 
Gilman,  16  Hun,  121.) 
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27.  Section  829  —  In  an  action  to  re- 
cover for  services  rendered  and 
materials  furnished  to  defendant's 
testator,  plaintiff  served  a  bill  of 
particulars,  made  after  testator's 
death,  containing  a  statement  of 
the  contract  price  of  the  services 
rendered  and  goods  sold.     Upon 
the  trial  he  was  allowed  to  testify 
to  its  accuracy  in  gross,  and  then 
to  read  it  in  evidence : 

Held,  that  the  evidence  was  in- 
admissible under  this  section  of 
the  Code  of  Civil  Procedure. 
(Fisher  agt.  Verplanck,  17  Hun, 
150.) 

28.  Serrible,  that  it  was  also  error  to 
allow  plaintiff  to  testify  that  he 
worked  upon  premises  owned  by 
testator  in    his  lifetime,   and    to 
give  the  number  of  days  he  so 
worked,  and  the  value  of  his  ser- 
vices.    (Id.) 

29.  Section  870  does  not  authorize 
the  examination  of  the  directors 
of  a  defendant  corporation.    (See 
Boorman  agt.  Atlantic  and  Pac. 
R.  E.  Co.,  17  Hun,  555.) 

30.  Section  870  —  The  provisions  of 
the  new  Code  (sec.  870  et  seq. ),  au- 
thorizing the  examination  of    a 
party  to  an  action,  before  trial,  at 
the  instance  of  the  adverse  party, 
do  not  include  and  cannot  be  ex- 
tended to  the  officers,  servants, 
agents  or  employes  of  a  party,  al- 
though such  party  be  a  corpora- 
tion. 

Accordingly  held,  that  the  direc- 
tor of  a  corporation  defendant 
could  not  be  compelled  to  submit 
to  an  examination  before  trial. 
{People  agt.  Mutual  Gas  Light  Com- 
pany, 'HN.  Y.,  434.) 

31.  Section    873 — Examination  of 
parties    before    trial  —  court   not 
bound    to    grant  —  when  denied. 
(See    Chapin    agt.   Thompson,   16 
Hun,  53.) 

32.  Section  873  —  Order  for  the  ex- 
amination of  a  party  before  trial 
under  —  must  be  served  upon  the 


party  personally,  as  well  as  upon 
his  attorney.    (See  Tebo  agt.  i'oker, 

16  Hun,  182.) 

33.  Section  873  —  Order  for  the  ex- 
amination of  a  party  before  trial 
in  an  action  in  the  supreme  court 
—  can    be   made   by  the   county 
judge.    (See  Corbett  agt.  Gibson,  16 
Hun,  241.) 

34.  Section  964  —  The  issues  treated 
of,  by  chapter  10  of  the  Code,  are 
those  only  which  are  presented  by 
the  pleadings  in  civil  actions.     Pro- 
ceedings by  certiorari  are  special 
and  have  no  pleadings  eo  nomine. 
Section  964  of  the  Code  does  not 
apply  to  such.     (The  People  e»rei. 
Cooper  agt.  Special  Term  at  Cham- 
bers, ante,  467.) 

35.  Section  1000— When  it  differs 
from  section  265  of  the  Code  of 
Procedure.     (See  Webster  agt.  Cole, 

17  Hun,  507.) 

36.  Sections  1005,  1292,  1323,  1015, 
1241, 14,  subdivision  3  —  Where  a 
collected  judgment  for  costs  is  set 
aside  and  a  new  trial  had,  which 
results  in  a  verdict  in  favor  of  the 
party  paying  the  judgment,  the 
mode  of  enforcing  an  order  for 
restitution  of  the  costs  previously 
paid  is  by  execution  as  upon  a 
moneyed   judgment  and  not  by 
proceedings    to   punish  for  con- 
tempt.     (O'Gara    agt.    Kearney, 
ante,  439.) 

37.  Section  1 009  —  Compulsory  refer- 
ence—  when  it  cannot  be  ordered 
in  an  action  for  divorce  —  physical 
incapacity  defined.     (See  Morrell 
agt.  Morrell,  17  Hun,  324.) 

38.  Section  1013  —  Compulsory  ref- 
erence, when  it  may  be  ordered 
under.     (See  Barnes  agt.  West,  16 
Hun,  68.) 

39.  Section  1015— The  supreme  court 
has  jurisdiction  of  proceedings  to 
compel  a  special  guardian  appoint- 
ed to  sell  the  real  estate  of  an  in- 
fant to  account  for  and  pay  over 
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moneys  received  by  him  as  such 
guardian. 

Such  a  proceeding  is  not  a  mo- 
tion within  the  meaning  of  sec- 
tiou  271  of  the  Code  of  Procedure 
(sec.  1015,  new  Code),  but  a  special 
proceeding  under  section  311. 
(Matter  of  ttyelmanet  al.  agt.  Terry, 
74  N.  T.,  448.) 

40.  Section    1185— When,     under 
this    section,    the    court    cannot 
direct  a  verdict    subject  to    the 
opinion  of  the  court  at  general 
term.     (See  Fire  Department  agt. 
Thomson,  16  Hun,  474.) 

41.  Section  1232— This  section  of  the 
Code  of  Civil  Procedure  relates 
to  new  hearings  upon  objections 
which  are  substantial  and  as  jus- 
tice requires  —  mere  criticisms  of 
the  acts  of  a  referee  are  not  such 
objections.      (FiscJwr   agt.    Raab, 
ante,  87.) 

42.  Section  1241  — The  provision  of 
this  section  of  the  new  Code,  de- 
claring that  "a  judgment  may  be 
enforced  "  in  certain  specified  cases 
by  punishing  the  judgment  debtor 
for  a  contempt  is  not  imperative ; 
the    judgment    creditor    has    no 
claim    de  jure    that    the    power 
should  be  exercised.     Its  exercise 
is  in  the  discretion  of  the  court  to 
which  application   is  made;   and 
that  discretion,  when  fairly  exer- 
cised,   is    not    reviewable    here. 
(Cochrane's  Exra.  agt.  Ingersoll,  73 
N.  Y.,  613.) 

43.  Section  1271  —  As  to  docketing 
judgments  recovered  in  this  state 
in  a  circuit  court  of  the  United 
States.    (See  Goodyear  D.  V.    Co. 
agt.  Frisselle,  ante,  255.) 

44.  Section  1303— Not  applicable  to 
appeals    from    a    justice's  court. 
(See  McKinxtry  agt.  Shaler,  17  Hun, 
136;    Eldridge  agt.    Underhill,   17 
Hun,  241.) 

45.  Section   1317  —  Under  this  sec- 
tion the  court  at  general  term  has 
no  power  to  reduce  the  damages 
awarded  by  the  verdict  of  a  jury 


in  an  action  for  malicious  prose- 
cution, but  must  either  reverse  or 
affirm  the  judgment.  (Thaule 
agt.  Krekeler,  17  Hun,  388  ) 

46.  Section  1327— The  sufficiency  of 
sureties  on  appeal  is  purely  within 
the  discretion    of   the    judge  to 
whom  the  undertaking  is  submit- 
ted for  approval. 

The  ordinary  course  of  practice 
is  to  require  two  sureties.  (Dela- 
mater  et  al.  agt.  Byrne,  ante,  170.) 

47.  Section  1337  —  An  appeal,  how- 
t  ever,  from  an  order  made  after 

judgment,  is  expressly  provided 
for  by  this  section  which  declares 
in  substance  that  such  appeals 
bring  up  for  review  only  questions 
not  resting  in  discretion.  (Law- 
rence agt.  Farley,  73  N.  F.,  187.) 

48.  Section    1351  — Notice    of    ap- 
peal—  what  not  a  sufficient  copy 
of    the    judgment.     (See    Rollins 
agt.   Wood,  16  Hun,  586.) 


COMMITMENT. 

1.  Where    a    return    to  a  writ  of 
habeas  corpus  shows  that  the  rela- 
tor  is    held    under    commitment 
issued     by    a    court    of    special 
sessions,  after  a  trial  and  convic- 
tion by  it,  the  only  question  pre- 
sented is,   whether  or  not  such 
court  had  jurisdiction  to  try  the 
relator  and  issue  the  commitment. 
(People  ex  rel.  Catlin  agt.  Nelson, 
16  Hun,  214.) 

2.  It  is  not  necessary  that  the  com- 
mitment should  contain  the  names 
of  the  witnesses  or  the  testimony 
given  by  them;  it  is  sufficient  if 
it  contain  a  brief  statement  of  the 
offense  charged,  and  the  convic- 
tion and  judgment  thereon.     (Id.) 


COMMON  CARRIER. 

1.  The  consignee's  check  is  not  pay- 
ment, and  the  carrier  is  liable  it 
the  check  is  not  paid.  But  if  the 
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consignor  receives  the  check  from 
the  carrier,  without  objection,  he 
ratifies  the  unauthorized  act  of  the 
carrier,  who  is  in  consequence  re- 
lieved from  liability.  (Rathbun  et 
al.  agt.  Citizens'  Steamboat  Co.  of 
Troy,  ante,  191.) 

COMMON  PLEAS. 

1.  No  jurisdiction  has  been  confer- 
red upon,  or  exists  in,  the  court 
of  common  pleas  to  review,  upon 
appeal,  orders  made  by  the  marine 
court;  its  appellate  jurisdiction  in 
respect  to  the  determinations  of. 
that  court  is  confined  to  appeals 
from  judgments  only.      (Bamberg 
agt  Stern,  ante,  262.) 

2.  The  plaintiff  brought  action  for 
goods  sold  and  delivered,  and  a 
judgment  was    had    by  default. 
The  plaintiffs,  on  affidavits  alleg- 
ing fraud,  obtained  his  arrest  be- 
fore judgment.      The  defendant, 
meanwhile,  effected  a  composition 
in  bankruptcy  with  his  creditors. 
His  counsel  applied  for  a  stay  of 
proceedings  on  the  judgment  at 
the   special  term  of    the  marine 
court,  which  application  was  de- 
nied.    An  appeal  was  taken  from 
the  order  denying  the  stay  to  the 
general  term  of  the  marine  court, 
where  the  special  term  order  was 
reversed  and  the  plaintiffs  were 
thereupon  stayed: 

Held,  that  the  proceeding  was 
an  order  and  not  a  judgment,  and 
was,  therefore,  not  appealable  to 
the  common  pleas.  (Id.) 

3.  The  provision  of  this  section  of 
the  Code  authorizing  the  issuing  of 
attachments  (Code,  see.  227),  which 
declares  that  for  the  purposes  of 
the  section  an    action    shall    be 
deemed  commenced  when  the  sum- 
mons is  issued,  if  personal  service 
of  the  summons  be  made,  or  publi- 
cation commenced   within  thirty 
days,  applies  to  all  courts  having 
authority  to  issue  attachments,  and 
therefore  to  the  court  of  common 
pleas  of  New  York.     (Allen  agt. 
Meyer,  73  N.  Y.,  1.) 


COMPLAINT. 

1.  The  Atlantic  and  Great  Western 
Railroad  Company,  a  corporation 
created  by  the  laws  of  New  York, 
Ohio  and  Pennsylvania,  executed 
a  mortgage  to   the   above-named 
plaintiffs.     An  action  was  brought 
to  foreclose  such  mortgage  in  New 
York,  Ohio  and  Pennsylvania, and 
J.  H.  D.  was  appointed  receiver 
by  such    court.    The   complaint 
and  order  appointing  the  receiver 
do  not,  on  their  face,  show  that 
the  action  here  is  ancillary  to  that 
in  Ohio,  though  it  is  claimed  that 
such  was  the  intent.      After  the 
decision  in  55  Howard's  Practice, 
286,  plaintiffs  moved  to  amend  the 
complaint,  and  order  appointing 
the  receiver,  so  as  to  render  the 
action  in  this  state  collateral  or 
ancillary  to  that  pending  in  Ohio : 

Held,  that  the  application  to 
amend  the  complaint  would  be 
granted, provided  the  amendments 
should  not  be  allowed  to  affect  the 
issues  already  framed,  or  the  abili- 
ty of  this  court  to  dispose  of  them 
as  fully  and  effectually  as  though 
the  complaint  were  unchanged. 
(Id.) 

2.  The  plaintiff  sued  his  partner  to 
recover  two-thirds  of  the  amount 
of  a  copartnership  debt  paid  by 
him.      The    complaint    did    not 
allege     settlement    of    accounts, 
balance  struck,  dissolution  nor  a 
promise  to  pay: 

Held  bad  on  demurrer;  that  the 
law  did  not  imply  a  promise  from 
one  partner  to  another  as  to  their 
several  accounts  before  dissolu- 
tion, settlement  or  balance  struck. 
(Torrey  agt.  Twombly,  ante,  149.) 

3.  Where  a  complaint  alleged  that 
the  plaintiff  signed  a  deed  with- 
out reading  it,  under  a  belief  that 
its  contents  were  different  from 
what  they  really  were,  but  it  did 
not  appear  upon  what  facts  the 
plaintiff 's  belief  was  founded,  and 
that  they  were  of  a  character  to 
justify  trust  and  confidence,   or 
that  it  was  through  trust  and  con- 
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fidence  reposed  in  any  one,  or  in 
any  representation  made  or  in- 
fluence exercised,  that  plaintiff 
omitted  to  read  the  deed,  before 
signing  the  same: 

Held,  that  equity  would  not,  for 
such  mistaken  belief,  rescind  the 
deed.  (Witthaus  a,gt.  Schock,ante, 
310.) 

4.  A  complaint  in  an  action  brought 
to  recover  a    certain    amount  of 
overpayments  made  by  the  state  to 
the  defendants  for  services  done 
and  performed  and  materials  fur- 
nished under  the  written  contracts, 
which  fixed  the  price  to  be  paid 
for  such  labor  and  materials,  al- 
though it  avers  that  the  defendants 
have  made  a  false  statement  or 
have  presented  a  false  certificate, 
or  received  more  than  was  their 
due,  fails  to  charge  fraud  in  pro- 
curing the  excessive  payments,  and 
must  be  deemed  one  ex  contractu 
to  recover  excessive  payments  for 
work,  labor  and  materials,  which 
payments  were  made  in  the  belief 
that  false  representations  and  false 
certificates  were  true,  and  as  it 
confessedly  invokes  an  examina- 
tion of  a  long  account,  is  a  proper 
case  for  a  reference.     (The  People 
agt.  Peck,  Talbot  and  McCrae,ante, 
315.) 

5.  It  seems,  that  if  the  complaint  had 
averred  that  the  defendants  had 
knowingly  made  a  false  statement 
and  knowingly  presented  a  false 
certificate,  and  knowingly  received 
more  than  was  their  due,  the  issue 
of  fraud  would  have  been  present- 
ed,  and  the  action  would    have 
been  one  for  a  tort  or  wrong,  and, 
consequently,  could  not  be  refer- 
red.    (Id.) 


CONSTABLE. 

See  FALSE  RETURN. 

Inman  agt.  McNeil,  ante,  151. 

1.  Where  a  sheriff  has  made  a  valid 
levy  under  an  execution  and  taken 
the  property  into  his  possession, 


a  constable,  to  whom  execu- 
tions against  the  same  defendant 
are  subsequently  issued  by  a  jus- 
tice of  the  peace,  cannot  make 
any  levy  on  such  property,  nor 
can  he  sell  the  same  subject  to  the 
levy  made  by  the  sheriff.  (Seymour 
agt.  Newton,  17  Hun,  30.) 


CONTEMPT. 

See  INJUNCTION. 

Troy  and  Boston  Railroad  Com- 
pany agt.  Boston,  Hoosic  Tun- 
nel and  Western  Railway,  ante, 
181. 

1.  Even  if  section  873  of  the  Code 
of  Civil  Procedure  does  not  re- 
quire personal  service  upon  party 
as  well  as  attorney,  the  plaintiff 
cannot  be  punished  for  contempt 
in  failing  to  appear,  unless  such 
service  has  been  made  upon  him. 
(Tebo  agt.  Baker,  16  Hun,  182.) 


COSTS. 

1.  Chapter  305,  Laws  of  1875,  should 
be  liberally  construed,  and  a  non- 
resident plaintiff  maybe  required, 
at  any  stage  of  the  litigation,  to 
file  additional   security  to  cover 
costs  and   disbursements  already 
accrued  and  incurred  in  the  action, 
and  the  costs  and  disbursements 
probably  to  accrue  and  be  incurred 
in  the  further  progress  of  the  ac- 
tion,  where  the   penalty  of   the 
bond  filed  is  insufficient  for  that 
purpose.  (Fogg  agt.  Edward,*, ante, 
290.) 

2.  Where  a  collected  judgment  for 
costs  is  set  aside  and  a  new  trial 
had,  which  results  in  a  verdict  in 
favor  of  the  party  paying  the  judg- 
ment, the  mode  of   enforcing  an 
order  for  restitution  of  the  costs 
previously  paid  is  by  execution  as 
upon   a   moneyed   judgment  and 
not  by  proceedings  to  punish  for 
contempt.     (O'Oara&gt.  Kearney, 
ante,  439.) 
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8.  The  Code  (section  31G,  Old  Code) 
makes  the  guardian  ad  litem  of  an 
infant  liable  for  the  payment  of 
costs  awarded  against  the  infant, 
and  such  payment  may  be  en- 
forced by  attachment  against  the 
guardian  ad  litem,  as  a  matter  of 
course  and  of  legal  right.  Section 
316  of  the  Code  still  in  force. 
(Schoen  agt.  Schlessinger,  ante,  490.) 

4.  In  such  case,  the  property  of  the 
guardian  ad  litem  is  no  defense 
to  a  motion  for  the  attachment. 
(Id.) 

5.  Demand  not  necessary  before  the 
issuing  of  the  attachment.     (Id.) 

6.  Judgment  in  such  case  to  be  en- 
tered in  form  against  the  infant 
plaintiff  for  the  entire  costs  of  the 
action,  for  which  the  guardian  ad 
litem  is  made  responsible  in  law, 
and  payment  thereof  is  to  be  en- 
forced by  attachment  against  the 
guardian  ad  litem.     (Id.) 

7.  Grantman  agt.  Thrall  (31  How., 
464)  followed.     (Id.) 

See  ADMINISTRATOR'S  BOND. 

Mundorf  agt.  Wangler,  ante,  372. 

8.  The  plaintiffs  having  recovered  a 
verdict,   defendant  moved  for  a 
new  trial  on  a  case  at  special  term. 
The  justice  heard  the  motion,  but 
did  not  decide  it,  and  ordered  a 
reargument  before  another  justice, 
by  whom  the  motion  was  denied. 
In  taxing  costs,  plaintiffs  were  al- 
lowed two  argument  fees : 

Held,  that  as  the  necessity  of  a 
reargument  was  not  caused  by  any 
act  or  omission  of  the  plaintiffs, 
such  allowance  was  proper.  (Guck- 
enheimer  agt.  Angemne,  16  Hun, 
453.) 

9.  The  surrogate  of  New  York,  in 
granting    allowances    in    lieu    of 
costs,  under  section  9  of  chapter 
359  of  1870,  is  subject  to  the  lim- 
itation imposed  by  section  309  of 
the  Code,  and  can  in  no  case  make 
an  allowance  exceeding  $2,000  to 


all  the  parties,  or  five  per  cent  up- 
on the  amount  recovered,  or  the 
claim  or  subject-matter  involved. 
(Hurd  agt.  Warren,  16  Hun,  622.) 

10.  Upon  abandonment  by  a  corpora- 
tion of  proceedings  to  take  lands 
under  the  laws  of  this  state,  only 
taxable  costs  and  expenses  need  be 
paid  by  it  —  it  cannot  be  required 
to  pay,  in  addition  thereto,  other 
charges  and  counsel  fees.      (See 
Matter  of  Waverly    Water    Works 
Company,  16  Hun,  57.) 

11.  On  the  first  trial  of  this  action 
the  complaint  was  dismissed,  and 
the  exceptions  were  directed  to  be 
heard  in  the  first  instance  at  the 
general  term.     The  general  term 
ordered  a  new  trial,  ' '  with  costs 
to    abide    the    event."     On    the 
second  trial  a  verdict  was  rendered 
in  favor  of  the  defendant.     Upon 
the  taxation  of    the  costs,   field, 
that  the  defendant  was  not  enti- 
tled to  the  costs  of  the  review  at 
the  general  term.     (Union  Trust 
Co.  agt.  WMton,  17  Hun,  593.) 

12.  Upon  the  first  trial  an  extra  al- 
lowance of    $1,000  was  granted. 
Upon  the  second  trial  an  extra 
allowanqe  of  $750  was  granted : 

Held,  that  the  defendant  was 
only  entitled  to  the  allowance 
granted  upon  the  second  trial. 
(Id.) 

13.  This  action  was  brought  upon  a 
guaranty   of  a    promissory  note, 
which  note,  with  guaranty,  was 
assigned    to    plaintiff    after    ma- 
turity.    The  former  holder  of  the 
note  brought  an  action  against  the 
maker  and  defendant  jointly.    De- 
fendant  demurred,  and   the    de- 
murrer was  sustained,  with  leave 
to  plaintiff  to  amend  on  payment 
of  costs : 

Held,  that  the  court  had  power 
to  stay  proceedings  in  this  ac- 
tion until  the  payment  of  costs  in 
the  former  suit,  as  plaintiff  took 
the  claim  subject  to  existing  equi- 
ties ;  that  he  was  not  relieved  from 
the  obligation  to  pay  the  costs  by 
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abandoning  the  former  action  and 
commencing  a  new  one;  and,  that 
«the  facts  that  the  former  action 
was  still  nominally  pending,  and 
that  the  maker  of  the  note  was 
joined  therein,  were  immaterial. 
(Barton  agt.  Speis,  73  N.  T.,  133.) 

14.  A  proceeding  to  compel  a  special 
guardian    appointed  to   sell   the 
real  estate  of  an  infant  to  account 
is  not  a  motion  within  the  meaning 
of  section  271  of  the  Code  of  Pro- 
cedure (see.  1015,  New  Code),  but  a 
special  proceeding  under  section 
311.     (In  re  Spelman  agt.  Terry, 
74  N.  T.,  448.) 

15.  Where,  therefore,  a  question  of 
fact  in  the  proceedings  is  referred, 
the  fees  of  the  referee  may  be  al- 
lowed as  costs.     (Id.) 

16.  A  motion  to  compel  appellants' 
attorney  to  pay  costs,  personally, 
on  dismissal  of  appeal,  cannot  be 
made  here;  it  must  be  made  in 
the  court  below,  after  the  judg- 
ment  has    been    there    entered. 
(Struffman  .agt.  Mutter,  74  N,  T., 
594.) 


COUNTER-CLAIM. 

,  A  counter-claim  cannot  be  strick- 
en out  or  disregarded  as  frivolous ; 
the  remedy  is  by  demurrer,  or  by 
motion  to  make  it  more  definite 
and  certain.  (Cooper  agt.  Howe,  16 
Hun,  502.) 


COUNTY  COURT. 

1.  Where  a  complaint,  in  an  action 
brought  in  a  county  court,  fails  to 
allege  that  the  defendant  is  a  resi- 
dent of  the  county,  a  dismissal 
thereof  on  the  trial,  on  the  ground 
that  it  did  not  state  that  the  de- 
fendant was  a  resident  of  the 
county,  will  not  be  sustained 
where  the  defendant  has  answered 
on  the  merits.  (Holbrook  agt.  Baker, 
IQHun,  176.) 

VOL.  LVII  70 


2.  In  an  action  commenced  in  a 
county  court,  the  summons  and 
complaint  demanded  judgment 
for  a  sum  exceeding  $1,000.  The 
defendant,  after  answering  gen- 
erally on  the  merits,  upon  the  trial 
moved  to  dismiss  the  summons 
and  complaint,  on  the  ground  that 
the  court  had  no  jurisdiction 
over  the  action,  The  court  there- 
upon allowed  the  summons  and 
complaint  to  be  amended  so  as  to 
demand  but  $1,000. 

Upon  an  appeal  from  such 
order,  Jield,  that  the  court  had  no 
power  to  make  it,  and  that  it 
should  be  reversed.  (Mclntyre 
agt.  Carriere,  17  Run,  64.) 


COUNTY  JUDGE. 

1.  An  order  for  the  examination  of 
a  party  before  trial  was  made  by 
the  county  judge  of  Richmond 
county  in  an  action  in  the  supreme 
court  pending  in  that  county. 

On  application  made  at  a  special 
term  of  the  supreme  court  to  va- 
cate the  same,  held,  that  the  appli- 
cation was  properly  denied,  as  the 
county  judge,  for  the  purposes  of 
the  order  and  examination,  pos- 
sessed co-ordinate  powers  with  the 
justice  at  special  term.  (Corbett 
agt.  Gibson,  16  Hun,  241.) 


CRIMINAL  LAW. 

1.  H.  and  G.  were  both  residents  of 
New  Jersey.  H.  suggested  to  G. 
a  plan  for  making  some  money,  to 
which  G.  assented,  which  culmin- 
ated in  the  production,  by  H.,  of 
twenty  forged  and  counterfeited 
Greene  county  bonds.  These  he 
directed  G.  to  take  up  the  Hudson 
river  to  the  river  towns  and  coun- 
ties to  negotiate,  he,  in  New  York 
city,  furnishing  G.  with  the  money 
to  pay  expenses.  G.  takes  the 
bonds  to  Poughkeepsie,  where  he 
attempts  to  negotiate  the  bonds 
through  a  broker,  who  goes  with 
G.  to  Catskill,  Greene  county, 
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where  the  bonds  are  pronounced 
counterfeit,  and,  on  his  return  to 
Poughkeepsie,  he  is  arrested  on  a 
warrant  issued  in  Greene  county, 
brought  to  Greene  county,  indict- 
ed and  placed  in  jail.  I  le  discloses 
H.'s  connection  with  the  matter; 
his  testimony  is  given  before  a 
grand  jury,  of  Greene  county,  and 
this  indictment  is  found  against 
H.: 

Held,  that  H.,  if  held  at  all,  could 
only  be  held  as  an  accessory,  and 
could  not,  therefore,  be  indicted 
in  Greene  county.  (The  People 
agt.  Hall,  ante,  842.) 

2  Where  the  agent  is  a  guilty  actor 
in  the  commission  of  the  felony, 
he,  the  agent,  is  the  principal 
offender,  and  the  one  by  whom  he 
was  employed  or  instigated,  if  ab- 
sent, but  an  accessory  before  the 
fact.  Where  the  person  employed 
is  guilty,  he  is  the  principal,  and 
the  employer  an  accessory.  (Id.) 

3.  An  accessory  before  the  fact  can- 
not be  indicted  in  Greene  county, 
when  his  offense  was  committed 
in  the  state  of  New  Jersey  —  pos- 
sibly in  the  city  of  New  York.  An 
accessory  can  only  be  indicted  and 
tried  in  the  county  where  his  of- 
fense was  committed,  although  the 
principal  offense  was  committed 
in  another  county.  (Id.) 


DAMAGES. 

1.  In  an  action  for  damages  by  an 
employe  discharged  without  cause 
before  the  expiration  of  his  term, 
the  measure  of  damages  is  limited 
to  the  time  of  the  commencement 
of  the  action,  if  it  be  commenced 
before  the  expiration  of  the  term 
of  service,  and  no  recovery  can  be 
had  beyond  such  time.  (Tales  agt. 
Hazen  et  al.,  ante,  516.) 

See  TRADE-MARK. 

Enoch  Morgan's  Sons'   Company 
agt.  Troxett,  ante,  121. 


DEFAULT. 

1.  The  granting  of  an  order  opening 
a  judgment  taken  by  default  is  in 
the  discretion  of  the  court  below, 
and  in  the  absence  of  evidence  of 
an  abuse  of  this  discretion  such 
order  is  not  reviewable  here. 
(Lawrence  agt.  Farley,  78  N.  Y., 
187.) 

DEFENSE. 

1.  When  a  party  arrested  upon  an 
execution  issued  upon  a  judgment 
recovered  in  a  civil  action,  gives 
a  bond  to  the  sheriff  holding  the 
process,  for  the  liberties  of  the  jail 
and  leaves  such  limits  by  the  per- 
mission of  the  deputy  and  jailor 
appointed  by  tlie  sheriff,  such  per- 
mission of  the  deputy  and  jailor  is 
an  answer  and  defense  to  an  ac- 
tion brought  by  the  sheriff  against 
the  sureties  upon  such  bond  for 
an  escape.     ( Wemple  agt.   Glavin, 
ante,  109.) 

2.  In  an  action  brought  by  a  plain- 
tiff in  execution  against  a  consta- 
ble for  having  falsely  returned  his 
writ  mttta  bona,  such  officer  may 
prove  on  the  trial  the  reversal  o"f 
the  judgment  on  which  the  execu- 
tion was  issued.     Such  evidence 
is  a  defense  to  the  action  for  false 
return.     (Inman  agt.  McNeil,  ante, 
151.) 

3.  The  defense  of    another  action 
pending  for  the  same  cause  as  that 
described  in  the  second  suit  is  not 
well  pleaded,  unless  it  appears,  bj 
the  answer,  that  the  first  suit  was 
pending  when  the  second  one  was 
commenced.      (Hadden    agt.    St. 
Louis,  Iron  Mountain  and  Soutfi- 
ern  Railroad  Co.,  ante,  390.) 

4.  An  action    pending    in  another 
state  is  no  bar  to  one  commenced 
in  this  state.     (Id.) 

DEFICIENCY. 

See  MORTGAGE  FORECLOSURE. 

Harlem  Savings  Sank  agt.  Mick- 
elsburg\  ante,  107. 
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DEMURRER. 

1.  When  complaint  in  action  brought 
to  vacate  certain  assessments  and 
sales,  as  a  cloud  on  title  was  de- 
murred to,  and  it  was  claimed  by 
plaintiff  that  by  the  statute  a  con- 
veyance on  the  sale  was  presump- 
tive evidence  of  regularity;  held, 
that  without  determining  the  ques- 
tions involved,  the  proper  disposi- 
tion was  to  overrule  demurrer  and 
require  answer.  (See  Townsend 
agt.  Gity  of  Brooklyn  [Mem.],  73 
N.  T.,  589.) 


DISTRICT  COURTS. 

] .  Under  the  act  of  1877  (Laws  of 
1877,  chapter  187),  (which  act  is 
still  in  force)  the  jurisdiction  of 
the  district  courts  of  the  city  of 
New  York  in  summary  proceed- 
ings to  obtain  the  possession  of 
lands,  is  limited  to  premises  situ- 
ated within  their  judicial  district 
(See  note  at  end  of  case,  p.  445). 
( The  People  ex  rel.  Levy  agt.  Third 
District  Court,  ante,  448.) 


EMPLOYE. 

In  an  action  for  damages  by  an 
employe  discharged  without  cause 
before  the  expiration  of  his  term, 
the  measure  of  damages  is  limited 
to  the  time  of  the  commencement 
of  the  action,  if  it  be  commenced 
before  the  expiration  of  the  term 
of  service,  and  no  recovery  can  be 
had  beyond  such  time.  (Toles  agt. 
Hazen  et  al.,  ante,  516.) 


ESTOPPEL. 

See  TAXES  AND  ASSESSMENTS. 

Pacific  Mail  SteamsJiip  Company 
agt.  The  Mayor,  &c.,  ante,  511. 


EVIDENCE. 

1.  The  courts  are  careful  in  constru- 
ing the  language  of  written  agree- 


ments to  ascertain  whether  or  not 
they  amounted  to  an  assumption 
of  payment,  or  only  that  the  land 
was  conveyed  subject  to  the  in- 
cumbrance,  and  oral  evidence  will 
be  excluded  when  there  is  an 
agreement  in  writing  which  limits 
the  rights  and  obligations  of  the 
parties.  (Goelet  agt.  Farley,  ante, 
174.) 

2.  Plaintiff  sued  defendant  for  an 
accounting  as  to  proceeds  of  a  farm 
which  had  been  leased  under  an 
oral  agreement,  in  1873,  by  plain- 
tiff's  husband  to  the  defendant. 
Plaintiff's  husband  having  died  in 
1874,  leaving  a  will,  by  which  he 
devised  the  farm  and  personalty 
thereon  to  plaintiff,  whom  he  ap- 
pointed   his    executrix,    plaintiff 
made  a  new  oral  agreement  with 
defendant,  terms  of  which  were 
not  expressed,  except  by  reference 
to  the  previous  agreement  between 
plaintiff's  testator  and  defendant. 
Plaintiff  sues  in  her  individual  ca- 
pacity and  not  as  executrix  : 

Held,  that  evidence  by  the  de- 
fendant, personally,  as  to  inter- 
views between  him  and  plaintiff's 
testator  at  which  the  original 
agreement  was  made,  is  admissi- 
ble. (Titus  agt.  O'Connor,  ante, 
391.) 

3.  Evidence  of    the   contract  thus 
adopted  is  essential  to  show  the 
contract  actually    made    by    the 
plaintiff,  but    it    would    neither 
prove    nor    disprove    any    claim 
which  the  plaintiff   has  derived 
from  or  through  her  deceased  hus- 
band.    No  claim  of  that  kind  is 
involved  in  the  action.    The  Code 
of  Civil  Procedure  has  no  appli- 
cation to  such  a  case.     (Id.) 

See  ADMINISTRATOR'S  BOND. 

Mundorf  agt.  Wangler,  ante,  372. 

4.  In  an  action  which   involved  the 
determination  of  the  true  line  be- 
tween adjoining  owners,  evidence 
was  given  by  plaintiff  tending  to 
show  that,  in  1840  or  1847,  tlie  line 
between  the  respective  grantors  of 


556 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


the  present  parties  was  uncertain 
and  in  dispute;  that  such  grantors 
orally  agreed  upon  the  location  of 
the  line,  and  to  erect  a  division 
fence  on  such  line;  that  they  after- 
wards did  erect  such  fence,  and 
severally  entered  into  possession, 
and  occupied  up  to  such  line,  and 
acquiesced  in  such  location  for  a 
reasonable  length  of  time,  and  un- 
til the  parties  to  this  action  bought 
and  went  into  possession : 

Held,  that  these  facts,  if  proved, 
rendered  the  line  so  established  the 
boundary  line  between  the  parties, 
even  as  against  the  true  line, 
though  the  true  line  could,  at  the 
time  of  the  trial  of  this  action,  be 
determined  with  certainty.  ( Wil- 
liams agt.  Montgomery,  \QHun,  50.) 

5.  An  action  was  brought  to  recov- 
er an  amount  alleged  to  be  due 
from  the  defendant  Randall  on 
land  purchased  by  him  from  the 
plaintiff.  The  question  was  wheth- 
er a  mortgage,  for  $4,800  on  other 
land,  transferred  by  defendant  to 
plaintiff  at  the  time  of  the  sale, 
was  intended  as  an  absolute  pay- 
ment of  that  amount,  or  only  as  a 
security  therefor.      There  was  a 
prior  mortgage  for  $<>,OOU  on  the 
same  property  covered  by  the  one 
transferred.     Upon  the  trial  evi- 
dence was  admitted,  against  plain- 
tiff's objection  and  exception,  to 
show  that,  at  the  time  of  the  trans- 
fer, the  property  covered  by  the 
mortgages  was  worth  more  than 
the  aggregate  amount  of  both: 

Held,  that  the  evidence  was 
properly  admitted,  as  tending  to 
show  that  the  transfer  of  the 
mortgage  was  intended  as  a  pay- 
ment. (Wallis  agt.  Randall,  16 
Hun,  33.) 

6.  Upon  the  return  day  of  citations 
issued  upon  an  application  to  ad- 
mit a  will  to  probate,  the  appel- 
lant, two  of  the  heirs  at  law  and 
the  petitioner  appeared  before  the 
surrogate,  and  the  formal  deposi- 
tions of  the  subscribing  witnesses 
were  taken  before  him  and  filed  in 
his   office.      Afterwards,   on  the 


same  day,  and  before  the  decree 
of  probate  was  entered,  the  appel- 
lant appeared  and  asked  leave  to 
file  objections  and  contest  the  pro- 
bate of  the  will,  which  was  grant- 
ed. Upon  an  adjourned  day,  the 
contestant  claimed  that  the  proofs, 
taken  before  he  filed  his  objections 
and  asked  leave  to  contest,  were 
no  longer  evidence,  and  asked  Jhat 
the  proponent  be  required  to  pro- 
duce the  subscribing  witnesses  and 
examine  them: 

Held,  that  as  the  depositions 
were  taken  before  the  surrogate 
in  open  court,  they  were  proofs 
as  prescribed  by  the  statute,  and 
that  they  did  not  cease  to  be  evi- 
dence by  reason  of  the  subsequent 
filing  of  objections  by  the  con- 
testant; that  the  proponent  was 
not  obliged  to  recall  the  witnesses 
and  again  prove  the  due  execution 
of  the  will.  (Downey  agt.  Downey, 
16  Hun,  481.) 

7.  In  this    action,  brought   upon  a 
policy  of  insurance,  the  defense 
was  that  the  policy  was  avoided 
by  the  assured  having,  subsequent- 
ly to  its  issue,  and  in  violation  of 
a  condition  of  the  policy,  incum- 
bered  the  property,  without  notice 
to,  or  permission  from,  the  com- 
pany.    Upon  the  trial,  the  defend- 
ant put  in  evidence  a  certified  copy 
of  the  record  of  a  mortgage  given 
by  the  plaintiff,  after  the  issuing 
of  the  policy,  to  one  Mudge  for 
$850,  such  mortgage  having  been 
given  without  the  knowledge  or 
consent  of  the  company : 

Held,  that  this  sufficiently  estab- 
lished a  breach  of  the  condition, 
and,  that  in  the  absence  of  any 
evidence  to  the  contrary,  the  pre- 
sumption was  that  the  amount  for 
which  the  mortgage  was  given  was 
still  due  thereon.  (Gould  agt.  Hol- 
land Purchase  Ins.  Co.,  16  Hun, 
538.) 

8.  Upon  the  trial  of  an  indictment 
against  the  treasurer  of  the  city 
of  Buffalo  for  embezzlement,  re- 
ceipts given  by  him  for  the  tax- 
rolls,  placed  in  his  hands  for  col- 
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lection,  together  with  the  tax-rolls 
themselves,  were  received  in  evi- 
dence, against  his  objection  and 
exception  : 

Held,  that,  in  the  absence  of  ev- 
idence showing  that  he  had  re- 
ceived the  money  authorized  to 
be  collected  by  the  tax-rolls,  the 
receipts  were  inadmissible.  (Bork 
agt.  People,  16  Hun,  477.) 

9.  "Where  a  party  on  trial  for  an  of- 
fense has  evidence  at  hand,  by 
which  he  could  prove  a  given  fact 
material  to  his  defense,  and  does 
not  produce  it,  it  is  for  the  jury 
to  say  whether,  in  deciding  upon 
their  verdict,  this  omission  should 
be  considered  against  him.  (Brulo 
agt.  People,  16  Hun. 


10.  In  order  to  render  the  declara- 
tions and  acts  of  one  conspirator 
admissible  as  against  his  co-con- 
spirators,   they  must  have  been 
made  while  the  conspiracy  was 
pending,  and  in  furtherance  of  the 
common  design.    (People  agt.  Gor- 
Jiam,  16  Hun,  93.) 

11.  It  is  not  error  to  overrule  a  ques- 
tion as  to  whether  or  not  there  are 
any  indorsements  on  a  paper,  in 
evidence  and  before  the  jury.  (De 
Wolf  agt.  Capital  City  Ins.  Co.,  16 
Hun,  116.) 

12.  Where  there  was  no  ambiguity 
in  a  composition  deed  not  signed 
by  all  the  creditors,  that  evidence 
of  the  circumstances  attending  its 
execution    was    inadmissible    to 
show  that  it  was  intended  to  be 
inoperative  unless  signed  by  all 
the    creditors.      (Strickland    agt. 
Harger,  16  Hun,  465.) 

13.  Declarations  of  the  mortgagor 
of  chattels,  while  in  possession  of 
the  chattels,  are  admissible  as  part 
of  the  res  gestw,  upon  the  question 
of  intent.     (City  Bank  agt.  Went- 
bury,  16  Hun,  458.) 

14.  When,  on  a  disputed  question  of 
fact,  there  is  a  conflict  of  testi- 
mony, the  preponderance  of  evi- 


dence must  be  overwhelming  to 
induce  a  court  to  disturb  a  ver- 
dict. (Cheney  agt.  N.  T.  C.  and 
H.  R.  R.  R.  Co.,  16  Hun,  415.) 

15.  One  Fargo  gave  a  note  signed  by 
one  Howard,  as  surety,  by  which 
two  years  from  date  he  promised 
to  pay  "  $2,000  with  interest  semi- 
annually  at  seven  per  cent  in  gold 
or  its  equivalent. "    After  the  ma- 
turity of  the  note  it  was  altered  by 
the  direction  and  consent  of  the 
payee  and  of  Fargo,  but  without 
the  knowledge  or  consent  of  How- 
ard,   the  surety,  by  striking  out 
the  words  "  in  gold  or  its  equiva- 
lent."   (Church  agt.  Howard,  17 
Hun,  5.) 

16.  The  payee  having  died,  this  ac- 
tion was  brought  by  her  adminis- 
trator.   Upon  the  trial  Fargo,  who 
offered  no  defense,  was  allowed, 
against  plaintiff's   objection  and 
exception,  to  testify  in  behalf  of 
Howard,  as  to  personal  transac- 
tions had  by  him  with  the  de- 
ceased : 

Held,  that  as  his  testimony  was 
not  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeed- 
ing to  his  title  or  interest,  it  was  not 
inadmissible  under  section  829  of 
the  Code  of  Civil  Procedure.  (Id.) 

17.  Upon  the  trial  evidence  as  to 
statements  made  by  the  plaintiff, 
the    administrator,   to  the  effect 
that  he  erased  the  clause  in  the 
note  at  the  direction  of  the  payee, 
was  admitted : 

Held,  no  error.     (Id.) 

18.  Where  by  the  terms  of  a  contract 
entered  into  with  the  city  of  New 
York,  the  contractor  was  not  to 
be  entitled  to  demand  or  receive 
any  payment  for  any  portion  of 
the   work  to  be   donf,    or    mate- 
rials   furnished,    until    tlio   same 
should   be  fully  completed,    and 
the  assessment  to  be  levied  there- 
for duly  confirmed ;   but   it   was 
provided  that  advances  might  be 
made  in  conformity  with  a  city 
ordinance,  which  ordinance  pro- 
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vided  that  seventy  per  cent  might 
be  paid  on  certificates,  ' '  the  re- 
maining thirty  per  cent  to  be 
reserved  until  the  final  completion 
of  the  contract,"  but  required  that 
interest  on  such  advances  should 
be  charged  from  the  time  of 
making  them  up  to  the  time  of 
the  final  payment: 

Held,  that  interest  should  be 
charged  on  the  advances  up  to  the 
time  of  the  confirmation  of  the* 
assessment.  (Fellows  agt.  Mayor, 
17  Han,  249.) 

19.  That    proof     that     defendant, 
through  its  departments,  had  for 
a  series  of  years  charged  interest 
only  up  to  the  time  of  the  com- 
pletion of  the  work,  and  not  until 
the  confirmation  of  the  assessment 
was  immaterial.     (Id.) 

20.  To  render  the  construction  given 
to  a  statute  by  public  officers  ad- 
missible as  evidence  of   its  true 
meaning,  the    usage    must  have 
been  general,  continued  and  un 
questioned.     (Id.) 

21.  This  rule  does  not  apply  to  the 
interpretation  of  contracts.     (Id.) 

22.  Usage  is  sometimes  admissible  to 
add  to  or  explain,  but  never  to 
vary  or  contradict  expressly,  or  by 
implicatkm,  the  terms  of  a  written 
instrument,  or  the  fair  and  legal 
import  of  a  contract.     (Id.) 

23.  One  Day  assigned  to  the  plaintiff 
a  bond  and  mortgage,  by  an  in- 
strument under  seal,  and  therein 
guaranteed  the  payment  of   the 
amount  due  or  to  grow  due,  in 
case  of  the  failure  of  the  mortga- 
gors to  pay  the  same.     Upon  the 
trial  of  an  action  to  foreclose  the 
mortgage  and  charge  Day  with 
the  amount  of  any  deficiency,  he 
offered  to  prove  by  parol  evidence 
that  the  assignment  to  plaintiff 
was  made  on  condition  that  he 
should  keep  the  property  insured; 
that   he    gave    $300    to  plaintiff 
wherewith  to  pay  the  premiums, 
and  that  by  reason  of  his  failure  so 


to  insure  it  great  loss  was  occa- 
sioned, the  property  having  been 
burned  while  uninsured : 

Held,  that  the  evidence  was  in- 
admissible to  add  to  or  vary  the 
covenant  contained  in  the  assign- 
ment, and  that  it  was  properly 
rejected.  (Van  Brunt  agt.  Day, 
17  Hun,  166.) 

24.  In  an  action  to  recover  for  ser- 
vices rendered  and  materials  fur- 
nished   to    defendant's    testator, 
plaintiff  served  a  bill  of  particu- 
lars, made  after  testator's  death, 
containing  a  statement  of  the  con- 
tract price  of  the  services  rendered 
and  goods  sold.    Upon  the  trial,  he 
was  allowed  to  testify  to  its  accu- 
racy in-gross,  and  then  to  read  it 
in  evidence: 

Held,  that  the  evidence  was  in- 
admissible under  section  829  of 
the  Code  of  Civil  Procedure. 
(Fisher  agt.  Verplanck,  17  Hun, 
150.) 

25.  Semble,  that  it  was  also  error  to 
allow  plaintiff  to  testify  that  he 
worked  upon  premises  owned  by 
testator  in  his  lifetime,   and    to 
give  the  number  of   days  he  so 
worked  and  the  value  of  his  ser- 
vices.    (Id.) 

26.  On  the  trial  of  one  indicted  for 
murder,  the  prosecution  sought  to 
show,   mainly   by  circumstantial 
evidence,  that  the  plaintiff  in  error 
shot  one  Atloff  with  a  gun  loaded 
with  powder  and  shot,  and  that  a 
.piece  of    paper   found    near  the 
body,  and  claimed  to  have  been  a 
part  of  the  wadding,  was  part  of 
a  paper  to  which  the  plaintiff  in 
error  was  a  subscriber,  and  that 
another  part  of  the  same  issue  of 
the  paper  was  found  in  his  house. 
Upon   the  trial,  the  witness  who 
found    the  piece   of    paper    was 
called,  and  having  testified  that  he 
had  used  fireams  a  good  deal,  and 
was  familiar  with  the  appearance 
of  wadding  fired  from  a  gun,  the 
paper  was  shown  to  him  and  he 
was  asked  whether,  when  found, 
it  had  the  appearance  of  wadding 
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fired  from  a  gun,  and  answered, 
against  the  objection  and  excep- 
tion of  the  counsel  for  the  plain- 
tiff in  error,  that  it  had : 

Held,  that  this  was  error,  as  the 
question  was  not  one  to  be  deter- 
mined by  the  opinion  of  experts. 
(Manke  agt.  People,  17  Hun,  410.) 

27.  In  an  action  brought  by  a 
creditor  of  a  railroad  company, 
under  section  10  of  chapter  140  of 
1850,  as  amended  by  chapter  282 
of  1854,  against  a  stockholder,  to 
recover  the  amount  unpaid  on  his 
subscription  to  the  capital  stock 
thereof,  a  judgment  recovered  by 
the  plaintiff  against  the  company 
is  admissible,  and  establishes 
prima  facie  that,  at  the  time  of  its 
recovery,  the  plaintiff  was  a 
creditor  of  the  company,  and  also 
in  the  absence  of  proof  or  fraud 
or  collusion,  the  validity  and 
amount  of  the  debt  then  due  to 
him.  (Stevens  agt.  Fox,  17  Hun, 
435.) 

28.  Where  a  person  gave  a  receipt 
for  property  levied  on  by  a  sheriff, 
held,   that  parol  evidence  of  the 
assurances  made  by  the  sheriff  at 
the  time  of  the  giving  of  the  re- 
ceipt, and  of  the    return  of    the 
receipt  to  the  plaintiff,    was  ad- 
missible.   (Clark  agt.  Weaver,    17 
Hun,  481.) 

29.  The  provision  of  the  Code  (old 
Code,  sec.  110;  new  Code,  sec.  395)  re- 
quiring a  written  acknowledgment 
or  promise,  to  take  a  case  out  of 
the  statute  of  limitations,  does  not 
require  that  the  time  when  the  ac- 
knowledgment  or    promise    was 
made  should  appear  in  the  writ- 
ing, or  be  evidenced  by  writing; 
if,  therefore,  a  writing  containing 
either  of    the  prescribed    requi- 
sites is  without  date,  or  if  the  date 
stated  is  erroneous,  parol  evidence 
may  be  given  of  the  time  when  it 
was  executed.     (Kincaid  agt.  Ar- 
chibald, 73  N.  T.,  189.) 

30.  In  an  action  to  recover  possession 
of  certain  bonds  of  the  city  of 


Poughkeepsie,  which  had  been 
stolen  from  plaintiff  and  sold  to 
defendants,  as  a  circumstance  in- 
dicative of  bad  faith,  plaintiff 
proved  that  defendants  had  pur- 
chased of  the  same  person,  of 
whom  they  purchased  the  bonds  in 
question,  another  bond  which  had 
been  stolen,  one  of  the  defendants, 
as  a  witness  in  their  behalf,  after 
giving  evidence  of  the  circumstan- 
ces under  which  the  other  bond 
was  purchased,  and  the  explana- 
tion made  by  the  seller  which  was 
consistent  with  but  not  decisive  of 
innocence,  was  asked  "were  you 
satisfied  with  the  explanation 
given  ? "  This  was  objected  to  and 
excluded : 

Held,  error.  (Dutch.  Co.  Mut. 
Ins.  Co.  agt.  Hachfield,  73  N.  T., 
226.) 

81.  Defendants  were  brokers  in  New 
York.  It  was  proved  as  a  sus- 
picious circumstance  that  instead 
of  offering  them  for  sale  in  that 
market  they  offered  them  in  the 
cities  of  Poughkeep'sie  and  Albany. 
Defendants  offered  to  prove  the 
usual  course  of  brokers  in  such 
cases,  which  was  excluded: 

Held,  error;  as  the  evidence  was 
legitimate  in  answering  the  impu- 
tation of  unusual  conduct  on  their 
part.  (Id.) 

32.  In  an  action  to  foreclose  certain 
mortgages  it  appeared  that  plain- 
tiff received  of  W.,  then  the  owner 
of  the  mortgaged  premises,  twelve 
promissory  notes  executed  by  W., 
and  gave  to  the  latter  a  receipt 
stating  that  he  received  the  notes 
in  full  for  principal  and  interest 
of  the  bonds  and  mortgages,  and 
agreeing  to  assign  to  such  parties 
as  W.  might  designate  when  called 
for: 

Held,  that  the  instrument  show- 
ed upon  its  face  a  payment  of 
the  mortgages,  and  that,  as  it  was 
unambiguous,  parol  evidence  was 
not  admissible  to  explain  or  vary 
it.  (Meyer  agt.  Lathrop,  73  N.  T., 
315.) 
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33.  But  held,  that  evidence  was  com- 
petent showing  that  there  was  a 
mistake,    that   this  was   not  the 
agreement  of  the  parties,  and  that 
the  instrument  was  executed  by 
plaintiff  and  accepted  by  W.  in  en- 
tire misapprehension  as  to  its  na- 
ture and  effect.     (Id.) 

34.  C.  was  carrying  on  business  at 
Buffalo,  doing  his  banking  busi- 
ness with  plaintiff;  he  needed  and 
had  a  line  of  discounts  with  plain- 
tiff, which  he  desired  to  continue, 
but  plaintiff  requested  more  secu- 
rity.     Defendant    who    was    the 
father  in-law   of   C.,   residing    in 
Canada,  thereupon  gave  to  plain- 
tiff a  letter  of  credit  as  follows: 
"Please  discount  for  Mr.  Cummer, 
to  the  extent  of  $4,000.     He  will 
give  you  customers'  paper  as  col- 
lateral.   You  can  also  consider  me 
responsible  to  the   bank  for  the 
same."    In  an  action  thereupon, 
held,  that   as   the  letter  was  am- 
biguous, evidence  of  the  surround- 
ing circumstances  was  competent ; 
that  viewed  in  their  light  it  ap- 
peared that  the  letter  was  intend- 
ed as  a  continuing  guaranty;  and 
that,   therefore,    defendant's    lia- 
bility did  not  cease  with  the  dis- 
count  and  payment  of  the   sum 
stated.     ( White's  Bank  of  Buffalo 
agt.  Myles,  <3  N.  Y.,  835.) 

35.  Where,  in  an  action  under  the 
statute   prohibiting   lotteries    au- 
thorizing the  purchaser  of  tickets 
to  recover  double  the  sum  paid  (1 
E.  S.,  667,   sec.  32),  it  appeared 
that  defendants  had  furnished  lot- 
tery tickets  to  an  agent  for  sale, 
an<i  that  the  latter  had  sold  to 
plaintiff,    held,   that  the  account 
kept  by  the  agent,  and  testified  by 
him  to  be  correct,  of  his  transac- 
tions with  the  plaintiff  was  prop- 
erly received  in  evidence  for  the 
purpose  of  showing  the  dates  and 
amounts     of     the     transactions. 
(Grover  agt.  Morris,  73  N.  Y.,  474.) 

36.  An  accommodation  indorser  of 
note  is  not  an  "  assignee  "  within 
meaning  of  section  399  of  Code, 


and  may  testify  as  to  transactions 
with  deceased  maker,  so  a  party 
may  testify  to  a  transaction  with 
two  partners  one  of  whom  is  de- 
ceased. (Gomstock  agt.  Hier,  73 
N.  Y.,  269.) 

37.  Where  an  admission  in  a  plead- 
ing is  alone  relied  upon  by  the  op- 
posite party  to  establish  a  fact,  any 
statement  made  in  connection  with 
the    admission,    of    another  fact 
which  would  nullify  the  effect  of 
the  admission,  must  be  also  held 
as  established;  the  whole  of  the 
statement  must  be  taken  and  con- 
strued together.     ((Jildersleeve  agt. 
Lnndon,  73  N.  Y.,  609.) 

38.  This  rule,   however,    does  not 
prevent  the  party  claiming    the 
benefit  of  the  admission  from  dis- 
proving the  fact  so  alleged  in  con- 
nection with  it;  so  far  as  the  state- 
ment is  not  disproved  it  is  effectu- 
al, so  far  as  it  is  shown  to  be  untrue 
it  is  of  no  avail.     (Id.) 

39.  In  a  "  memorandum  of  agree- 
ment "  made  between  the  parties, 
plaintiffs  agreed  to  give  defendants 
an  exclusive  license  to  manufac- 
ture, in  certain  states,  a  patented 
steel  and  iron  rail,  the  patent  for 
which  was  owned   by  plaintiffs, 
upon  certain  specified  "terms  and 
conditions  "  which  related  to  a  roy- 
alty to  be  paid  plaintiffs,  a  notice 
to  be  given  them  of  a  contemplated 
delivery  of    rails,   and  the  keep- 
ing   and    rendering    accounts   of 
delivery;    then    followed    certain 
stipulations    and    agreements    on 
the  part   of  plaintiffs;    and  then 
the  following  on  the  part  of  de- 
fendants,  that  they  "  are  to  pro* 
ceed  at  once  to  make  said  rail  so 
long  as  the  said  rail  holds  good  as 
a  practicable  and  reliable  rail  for 
use,"  and  to  use  all  proper  efforts 
and    due    diligence   to  introduce 
and  sell  the  same.     It  was  also 
provided  as  to  rails  to  be  made 
by  the  defendants  under  the  li- 
cense and  agi cement,  as  follows: 
"All  rails  to  be  made  of  good  ma- 
terial and  in  a  workmanlike  man- 
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ner. "  The  license  given  in  pursu- 
ance of  the  agreement  referred  to 
it,  and  stated  that  the  right  was 
granted  so  long  as  defendants 
should  supply  the  demand  for  the 
rails,  pay  the  license  royalty,  and 
conform  to  all  the  obligations  of 
the  agreement.  In  an  action  upon 
the  contract,  held,  that  defendants, 
being  joint  contractors,  all  were 
bound  by  the  acts  of  each ;  and  that 
a  contract  made  by  one  of  them  for 
a  sale  of  a  quantity  of  rails  was 
competent  evidence  against  all  to 
show  that  there  was  a  market  for 
the  rails  and  that  sales  could  be 
made  of  them.  (Booth  agt.  Cl.  E. 
Mill  Co.,  UN.  T.,  15.) 

40.  A  witness  for  defendants  having 
testified    to    the    effect    of    the 
weather  and    of  the    wear  upon 
rails  of  plaintiff's  patent,  which 
he  saw  in  use,  the  length  of  time 
they  were  kept  in  use,  and  that 
compared  with  them  the  iron  rail 
was  better,  was  asked  to  give  his 
opinion  as  to  the  comparative  dur- 
ability of  the  two  kinds  of  rail; 
this  was  excluded : 

Held,  no  error,  as  his  opinion 
would  have  added  nothing  to  the 
effect  of  his  evidence  from  knowl- 
edge. (Id.) 

41.  Also,  held,  that  evidence  on  the 
part  of  plaintiffs,  as  to  the  quality 
of  steel  used  by  defendants,  and 
a  comparison    thereof  with    that 
used  in  the  manufacture  of  other 
steel  rails,  evidence  of  the  refusal 
of  defendants'  officers  to  subject 
their  steel  to  examination  by  an 
expert,  and  evidence  of  the  wear 
of    plaintiffs'   rail,   as    compared 
with  solid  steel  rails,  subjected  to 
the  same  test,  was  competent.  (Id.) 

42.  Also,  that  evidence  as  to  state- 
ments of  defendants'  vice-presi- 
dent, in  respect  to  business  be- 
tween the  parties  then  in  progress 
under  his  direction,   was  compe- 
tent and  binding  upon  them.    (Id.) 

43.  In  an  action  of  trespass  where 
the  question  in  controversy  was 
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as  to  the  location  of  the  line  be- 
tween the  parties,  held,  that  it 
was  competent  to  prove  by  a  sur- 
veyor that  the  line  claimed  by 
plaintiff  was  necessary  to  give 
the  quantity  of  land  called  for  by 
his  deed.  (Pope  agt.  Hanmer,  74 
N.  Y.,  240.) 

44.  In  an  action  upon  a  policy  of  fire 
insurance  which  contains  a  clause 
provided  against  any  increase  of 
risk,  the  testimony  of  experts  is 
competent  upon  the  question  as  to 
the  materiality  of  circumstances 
affecting  the  risk,  especially  where 
its  determination  calls  for  a  degree 
of  knowledge  not  likely  to  be  pos- 
sessed by  an  ordinary  jury;   but 
expert    testimony,   although    un- 
contradicted,   is  not    conclusive, 
save  in  cases  where  none  but  ex- 
perts are  capable  of  determining 
the  questions.    (Cornish  agt.  F.  B. 
F.Ins.  Co.,  UN.  T.  295.) 

45.  Where  special  circumstances  are 
proved  calling  upon  the  jury  to 
determine    whether    the    general 
principles  governing  similar  cases, 
as  testified  to  by  experts,  <are  ap- 
plicable, in  the  case  before  them, 
it  is  proper  to  submit  the  question 
to  the  jury. 


46.  A  policy  of  insurance  upon  a 
dwelling-house  contained  a  con- 
dition to  the  effect  that  any  in- 
crease of  hazard  or  material 
change,  without  consent,  should 
avoid  the  policy.  At  the  time  the 
policy  was  issued  the  dwelling  was 
occupied  by  a  tenant;  it  thereafter 
became  vacant,  and  remained 
unoccupied  about  two  mouths, 
when  it  was  burned.  On  the 
trial  of  an  action  upon  the  policy, 
three  persons  engaged  in  the 
business  of  insurance,  called  as 
witnesses  by  defendant,  testified 
that  unoccupied  buildings  were 
more  exposed  to  the  hazard  of 
fire  than  if  occupied,  and  they 
were  classed  as  more  hazardous, 
as  they  had  not  the  care  which 
occupied  buildings  had,  and  were 
more  exposed  to  be  burned  by 
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tramps  and  children.  No  testi- 
mony directly  contradictory  was 
introduced  by  plaintiff,  but  he 
gave  evidence  showing  the  loca- 
tion and  condition  of  the  premises, 
and  the  character  of  the  neighbor- 
hood: 

Held,  that  the  question  as  to 
whether  there  had  been  a  breach 
of  the  condition  was  properly 
submitted  to  the  jury;  that  the 
question  as  to  increase  of  risk 
was  one  of  fact,  as  to  which  the 
testimony  of  experts  was  compe- 
tent, but  not  controlling.  (Id.) 

47.  The  form  of  a  promissory  note 
does    not    preclude    a    recovery 
thereon  by  the  payee  against  an 
indorser;  it  may  be  shown    that 
when  the  indorsement  was  made 
the  indorser  knew  it  was  intended 
as  security  for  the  payeee.  (Jaffray 
agt.  Brown,  74  N.  Y.,  393.) 

48.  Defendant  executed  to  plaintiff 
a  lease  of  certain  premises;  the 
lease  contained  no  stipulation  as 
to  fixtures,  but  provided  that  plain- 
tiff should    make    all    necessary 
"  improvements  and  repairs  "  nec- 
essary to  be  made  on  the  premises 
during  the    continuance  of    her 
term.     Plaintiff's  evidence  tended 
to  show  that  defendant,  for  a  con- 
sideration    independent    of    the 
lease,   promised  that  certain  fix- 
tures then  on  the  premises  should 
remain  for  plaintiff's  use.     These 
fixtures  were  removed  by  the  out- 
going tenant,  defendant  promised 
to  replace  them,  but  did  not,  and 
plaintiff  replaced  them  at  her  own 
expense,  defendant   agreeing   to 
make  it  right.     Plaintiff  claimed 
to  recover  the  sum  expended  : 

Held,  that  plaintiff  was  not  pre- 
cluded by  the  lease  from  proving 
the  parol  agreement ;  that  it  might 
be  sustained  as  a  previous  distinct 
collateral  agreement  upon  an  in- 
dependent consideration  which 
was  not  merged  in  the  lease. 
(Lewis  &gt.  Seabury,  74  N.  Y.,  410.) 

49.  Where  plaintiff,  in  an  action  upon 
a  promissory  note,claimed  as  trans- 
feree,    and    defendants'    answer 


denied  that  the  note  in  suit  was 
ever  transferred  to  the  plaintiff, 
or  that  he  was  the  legal  owner 
and  holder  thereof,  or  was  the 
real  party  in  interest,  and  alleged 
that  the  note  was  transferred  to 
another  who  was  the  owner  and 
holder,  and  the  real  party  in  in- 
terest; and  upon  the  trial  plaintiff 
produced  the  note  indorsed  in 
blank  by  the  payee,  whereupon 
defendant  offered  to  prove  the  al- 
legations of  the  answer,  which 
offer  was  rejected : 

Held,  error;  that  the  answer  set 
forth  a  defense;  that  while  the 
production  of  the  instrument  was 
prima  facie  evidence  of  title,  de- 
fendants' offer  was  to  rebut  that 
presumption,  and  this  they  had 
the  right  to  do.  (Hays  agt.  Hathorn, 
74  2T.  Y.,  486.) 

50.  Where  a  lease  is  in  writing,  the 
rights  and  duties  of  the  parties 
depend  upon  the  terms  or  legal 
intendment  of  the  lease  itself,  as 
it  is  conclusively  presumed  that 
the  whole  engagement  is  embraced 
therein.     ( Wttiton  agt.  Deen,  74  N. 
Y.,  531.) 

51.  The  rule  is  the  same  at  equity  as 
at  common  law;  and,  in  the  ab- 
sence of  proof  of  fraud  or  mistake, 
the  contract  cannot  be  controlled 
by  evidence  that  it  was  executed 
on  the  faith  of  a  contemporaneous 
or  preceding  oral  stipulation  not 
embraced  in  it;  nor  can  it  be  set 
aside  on  the  ground  that  such  oral 
stipulation   has    not    been    per 
formed.     (Id.) 

52.  Declarations  by  a  vendor  after 
sale  and  delivery  of  possession  are 
not  competent  evidence,  as  against 
the  purchaser,  in  an  action  where- 
in the  sale  is  attacked  as  fraud- 
ulent by  the  creditors  of  the  ven- 
dor.    (Burnham  agt.  Brennan,  74 
N.  Y.,  597.) 

EXAMINATION. 

1.  An  order  for  the  examination  of 
a  party  before  trial,  under  section 
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873  of  the  Code  of  Civil  Proced- 
ure, must  be  served  upon  the  par- 
ty personally,  as  well  as  upon  his 
attorney.  Even  if  such  section 
does  not  require  personal  service 
upon  the  party,  he  cannot  be  pun- 
ished for  contempt  in  failing  to 
appear,  unless  such  service  has 
been  made  upon  him.  (Tebo  agt. 
Baker,  16  Hun,  182.) 

2.  Under  section  873  of  the  Code  of 
Civil    Procedure,   regulating  the 
taking  of  depositions  of  parties 
and  witnesses   before    trial,   the 
court  is  not  bound  to  grant  an  or- 
der in  every  case  where  the  appli- 
cation is  formally  correct,  but  it 
may  examine  into  the  facts  and 
the  object  thereof  to  see  that  the 
law  is  not  being  perverted  to  mis- 
chievous and  unjust  ends.  (Chapin 
agt.  Thompson,  16  Hun,  53.) 

3.  An  order  will    not  be  granted 
where  the  applicant  only  seeks  to 
find  out  what  the  opposite  party 
will  swear  to,  so  as  to  enable  him 
to  prepare  to  meet  and  overcome 
it.     (Id.) 

EXAMINATION  OF  PARTY. 

1.  The  directors  of  a  defendant  cor- 
poration are  not  parties  to  the 
action,  and  an  order  requiring 
them  to  appear  for  examination 
and  to  produce  books  and  papers 
is  not  authorized  by  section  870  of 
the  Code  of  Civil  Procedure. 
(Boorman  agt.  Atlantic  and  Pac. 
R.  R.  Co.,  17  Hun,  555.) 

2  To  punish  a  party  for  contempt, 
in  failing  to  appear  and  be  exam- 
ined as  a  witness  before  trial,  a 
copy  of  the  order  requiring  him 
so  to  do  must  have  been  person- 
ally served  upon  him.  (Loop  agt. 
Gould,  17  Hun,  585.) 

EXECUTORS  AND   ADMINIS- 
TRATORS. 

1.  The  defendant,  as  executor,  pre- 
sented a  petition  to  the  surrogate 


for  leave  to  lease,  mortgage  or  sell 
the  real  estate  of  his  testator  to 
pay  debts.  Upon  the  return  day 
of  the  order  to  show  cause,  one 
Hopkins  appeared  and  presented 
two  claims  against  the  estate,  and 
asked  to  be  allowed  to  prove  them. 
These  claims  were  opposed  by  the 
executor  and  the  heirs  and  devis- 
ees. The  surrogate  decided  that 
he  had  no  jurisdiction  to  hear  or 
adjudicate  upon  the  validity  of 
the  claims  so  presented: 

Held,  that  this  was  error. 
(Hopkins  agt.  Van  Valkenburgh,  16 
Hun,  3.) 

2.  Qucere,  whether  the  surrogate 
must  adjudicate  upon  all  claims 
presented,  on  the  return  of  the 
order  to  show  cause  why  a  sale 
should  not  be  made,  at  that  time, 
or  may  postpone,  as  to  any  of 
them,  such  adjudication  until  the 
application  for  distribution  of  the 
proceeds  of  sale.  (Id.) 


FALSE  IMPRISONMENT. 

See  RECEIVER. 

Morris  et  al.  agt.  Hiler,  ante,  322. 


FALSE  RETURN. 

1.  In  an  action  brought  by  a  plaintiff 
in  execution  against  a  constable 
for  having  falsely  returned  his 
writ  nuUa  bona,  such  officer  may 
prove  on  the  trial  the  reversal  of 
the  judgment  on  which  the  execu- 
tion was  issued.  Such  evidence 
is  a  defense  to  the  action  for  false 
return.  (Inman  agt.  McNeil,  ante, 
151.) 

FOREIGN  CORPORATION. 

1.  A  foreign  corporation,  if  aTithor- 
ized  by  its  charter  to  take  by  be- 
quest, may  take  under  a  will  made 
by  a  citizen  of  New  York  (Manice 
agt.  Manice,  43  N.  Y.,  887).  (Dra- 
per agt.  The  President  and  Fellows 
of  Harvard  College,  ante,  269.) 
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2.  The  corporation  being  legally  au- 
thorized  to   take    the  gifts,   the 
question  as  to  the  validity  of  the 
directions  and  conditions  imposed 
by  the  testator,  as  to  holding,  in- 
vesting, accumulating  and  apply- 
ing is  for  the  consideration  of  the 
courts  of  the  state  where  the  cor- 
poration is  domiciled  (Chamber- 
lain agt.  Chamberlain,  43  N.  Y., 

424).     (Id.) 

3.  A  devise  of  real  estate  by  a  citi 
zen  of  New  York,  of  land  situated 
in  this  state,  to  a  foreign  corpora- 
tion, is  invalid.     (Id.) 

4.  If,  by  the  terms  of  the  will,  the 
land  had  been  equitably  convert- 
ed into  money,  and  the  gift  was 
of  the  latter,  the  same  would  be 
valid.     (Id.) 


FORMER  ADJUDICATION. 

1.  A  conclusion  of  a  court  is  not  res 
'adjudicata  when  it  is  not  a  deci- 
sion on  the  merits.  (In  re  Spel- 
man,  74 N.  Y.,  448.) 


FRAUD  AND  SURPRISE. 

See  MISTAKE. 

Witthaus  agt.  Schack,  ante,  310. 


GENERAL  TERM. 

1.  Under  section  1317  of  the  Code 
of  Civil  Procedure  the  court  at 
general  term  has  no  power  to  re- 
duce the  damages  awarded  by  the 
verdict  of  a  jury  in  an  action  for 
malicious  prosecution,  but  must 
either  reverse  or  affirm  the  judg- 
ment.   (ThauU  agt.  KreTceler,  17 
Hun,  338.) 

2.  It  is  within  the  discretion  of  the 
general  term,  upon  the  reversal  of 
an  order  modifying  an  assessment 
for  a  local  improvement,  whether 
to  grant  a  new  trial,  or  to  direct  a 
dismissal    of   the    petition,    and 


award  judgment  absolute  against 
the  petitioner.  (In  re  Mead,  74  N. 
Y.,  216.) 

3.  The  legal    presumption    is  that 
the  general  term,  on  appeal  from 
a  judgment  entered  upon  the  re- 
port of  a  referee,  considers  and 
reviews  the  facts,  and  to  rebut  this 
presumption,  so  as  to  present  the 
point  on  appeal  to  this  court  that 
said  court  refused  so  to  do,   the 
refusal  must  clearly  appear  by  the 
record.     (Verplanck  agt.   Member, 

UN.  r:,62o.) 

4.  The  opinion  of  the  general  term  is 
not    conclusive  on  this   subject. 
(Id.) 

GUARANTEE. 

See  PROMISSORY  NOTE. 

Deck  agt.  Works,  ante,  292. 


GUARDIAN  AD  LITEM. 

1.  The  Code  (section  316,  old  Code) 
makes  the  guardian  ad  litem  of  an 
infant  liable  for  the  payment  of 
costs  awarded  against  the  infant, 
and    such    payment  may  be  en- 
forced by  attachment  against  the 
guardian  ad  litem,  as  a  matter  of 
course  and  of  legal  right.     Section 
316  of    the   Code  still  in  force. 
(Schoen  agt.  Schlessinger,  ante,  490.) 

2.  In  such  case  the  poverty  of  the 
guardian  ad  litem  is  no  defense  to 
a  motion  for  the  attachment.  (Id.) 

3.  Demand  not  necessary  before  the 
issuing  of  the  attachment.     (Id.) 

4.  Judgment  in  such  case  to  be  en- 
tered in  form  against  the  infant 
plaintiff  for  the  entire  costs  of  the 
action,  for  which  the  guardian  ad. 
litem  is  made  responsible  in  law, 
and  payment  thereof  is  to  be  en- 
forced by  attachment  against  the 
guardian  ad  litem.     (Id.) 

5.  Grantman  agt.  Thrall  (31  How., 
464)  followed.    (Id.) 
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HABEAS  CORPUS. 

*1.  Where  a  return  to  a  writ  of  habeas 
corpus  shows  that  the  relator  is 
held  under  a  commitment  issued 
by  a  court  of  special  sessions,  after 
a  trial  and  conviction  by  it,  the 
only  question  presented  is,  wheth- 
er or  not  such  court  had  jurisdic- 
tion to  try  the  relator  and  issue 
the  commitment.  (People  ex  rel. 
CaUin  agt.  Neilson,  16  Hun,  214.) 

2.  It  is  not  necessary  that  the  com- 
mitment should  contain  the  names 
of  the  witnesses,  or  the  testimony 
given  by  them ;  it  is  sufficient  if  it 
contain  a  brief  statement  of  the 
offense  charged,  and  the  convic- 
tion and  judgment  thereon.  (Id.) 


HUSBAND  AND  WIFE. 

See  INSURANCE  (LIFE). 

Brummer  agt.  Cohen,  ante,  386. 


INDICTMENT. 

1.  On  a  motion  to  quash  an  indict- 
ment, it  is  not  necessary  that  the 
defendant  should  be  present  in 
court  during  the  argument.      A 
preliminary  objection  that  the  pre- 
sence of  the  defendant,  during  the 
argument,  should  be  required,  will 
not  be  sustained.    (The  People  agt. 
Vail,  ante,  81.) 

2.  Upon  a  motion  to  quash  an  indict- 
ment, affidavits  cannot  be  read  to 
contradict  or  explain  the  allega- 
tions in  the  indictment  without 
the  consent  of  the  district  attor- 
ney.   (The  People  agt.  Clews,  ante, 
245.) 

3.  Common  law  proof  is  required 
to  sustain  or  avoid  the  allegations 
in  an  indictment,  unless  by  con- 
sent of  the  district  attorney  other 
proof  is  accepted.    (Id.) 

4.  People  agt.  Resteriblatt  (1  Abb.  P. 


B.,   268)   commented    upon   and 
explained.     (Id.) 

See  CRIMINAL  LAW. 

The  People  agt.  Hall,  ante,  342. 

5.  An  indictment  for  embezzlement 
described  the  property  as  "  a  large 
sum  of  money,  to  wit :  the  sum  of 
$1,100:" 

Held,  that  the  indictment  was 
not  required  to  describe  the  par- 
ticular kind  of  money  taken,  viz. : 
bank  bills,  coin,  &c.,  and  that,  in 
that  respect,  the  indictment  was 
sufficients  (Bork  agt.  People,  16 
Hun,  477.) 

6.  That  the  indictment  was,  how- 
ever, defective  in  not  stating  the 
value  of  the  money  taken,  and 
that  a  conviction  thereon  should, 
for  that  reason,  be  reversed.  (Id. ) 

7.  The  joinder  of  several  distinct 
misdemeanors  in  the  same  indict- 
ment is  not  a  cause  for  the  reversal 
of  judgment  thereon  on  writ  of  er- 
ror, when  the  sentence  is  single, 
and  is  appropriate  to  either  of  the 
counts  upon  which  conviction  was 
had.     (Polinsky  agt.  People,  73  N. 
Y.,  65.) 

8.  As  to  whether  the  objection  of 
duplicity  is  fatal,  either  on  motion 
in  arrest  of  judgment  or  on  writ 
of  error,  quaere.     (Id.) 


INHERITANCE. 

See  ALIENS. 

Renner  agt.  Mutter,  ante,  229. 


INJUNCTION. 

1.  Where,  by  the  judgment  roll,  it 
was  held  that  the  plaintiff  should 
recover  certain  property  described 
in  the  complaint,  and  the  defend- 
ants were  enjoined  and  restrained 
from  any  further  use  thereof, from 
which  judgment  an  appeal  was 
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perfected  by  giving  the  undertak- 
ing required  by  the  Code ;  pending 
the  appeal  a  motion  was  made  to 
punish  the  defendants  for  con- 
tempt in  disobeying  the  injunction 
order,  by  operating  their  railroad 
over  the  premises  in  dispute : 

Held,  on  the  authority  of  the 
Sixth  Avenue  Railroad  Company 
agt.  Gilbert  Elevated  Railroad  Com- 
pany (71  N.  T.,  430),  that  the  acts 
done  by  defendants  are  in  viola- 
tion of  the  judgment  of  this  court 
for  which  they  can  now  be  pun- 
ished, notwithstanding  the  appeal. 

Held,  further,  that  although  the 
court  has  the  power  to  punish  the 
defendants  for  contempt  in  violat- 
ing the  injunction  order,  under 
the  circumstances  of  the  case,  such 
power  should  not  be  exercised 
pending  the  appeal.  (Troy  and 
Boston  R.  R.  Co.  agt.  Boston,  Hoosic 
Tunnel  and  Western  Railway,  ante, 
181.) 

2.  The  case  of  Sixth  Avenue  Railroad 
Company  agt.  Gilbert  Elevated  Rail- 
road Company  (71  N.  T. ,  430)  fol- 
lowed, but  commented  upon.   (Id.) 

3.  Proceedings  by  "office  found  "  are 
abolished  and  ejectment  is  pro- 
vided by  the    Code  as  the  first 
remedy.    (Renner  &g\,.Muller,  ante, 
229.) 

4.  "Where  there  is  danger  that  the 
rents  and  profits  of  real  estate  will 
be  removed  put  of  the  jurisdiction 
of  the  court  in  derogation  of  the 
rights  of  the  heir,  the  court  will 
enjoin  such  removal.     (Id.) 

See  TRADE-MARK. 

Hazard  agt.  CasweU,  ante,  1. 
Enoch  Morgan's  Sons'  Company 
agt.  TroxeU,  ante,  121. 

See  TAXES  AND  ASSESSMENTS. 

Pacific  Mad  Steamship  Company 
agt.  The  Mayor,  &c.,  ante,  511. 

5.  This  action  was  brought  by  the 

Elaintiff,    as   a   member   of   the 
ociety  of  Tammany,  to  restrain 
it,  its  agents,  officers,  etc.,  from 


initiating  certain  persons  alleged 
to  have  been  elected  members 
thereof  at  a  meeting  held  on  De- 
cember 81,  1878,  and  from  doing 
any  thing  to  complete  or  carry 
into  effect  such  pretended  election, 
on  the  ground  that  the  meeting, 
at  which  such  persons  were 
elected,  was  irregularly  and 
fraudulently  held.  The  com- 
plaint alleged  that  the  society, 
unless  restrained  from  so  doing, 
would  initiate  such  persons,  as 
members,  whieh'would  injure  and 
deprive  the  plaintiff  of  his  legal 
rights,  privileges  and  powers  as  a 
member,  and  of  his  rightful  voice 
in-  the  management  and  disposi- 
tion of  the  property  and  affairs  of 
the  society.  It  was  not  claimed 
that  plaintiff  would  be  deprived 
of  any  pecuniary  benefit  by  the 
admission  of  such  members.  The 
defendant  was  incorporated  by 
chapter  115  of  1805,  as  amended 
by  chapter  593  of  1867,  for  the 
purpose  of  affording  relief  to  the 
indigent  and  distressed  members 
of  the  society,  and  to  their  widows 
and  orphans: 

Held,  that  a  temporary  injunc- 
tion was  improperly  granted,  and 
should  be  vacated.  (Thompson 
agt.  Society  of  Tammany,  17  Hun, 
305.) 

6.  That  if  the  election  was  irregular, 
the  plaintiff's  proper  remedy  was 
by  a  summary  application  to  the 
court,  under  1  Revised  Statutes, 
603,  section  5.    (Id.) 

7.  The  plaintiff,  the  owner  of  a  mill 
operated    by  the   waters  of    the 
Tonawanda  creek,   brought    this 
action  to  restrain  the  defendant 
from  diverting  the  water  of  said 
creek  by  pipes  and  conducting  it 
to  tanks  and  reservoirs  to  be  used 
in  supplying  its  engines  and  to 
recover  damages  for  such  diver- 
sion.    It  appeared  that  the  acts  of 
the  defendant  materially  reduced 
and     diminished     the     grinding 
power  of  the  plaintiff's  mill  and 
had  damaged  him  to  the  extent  of 
$500: 
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Held,  that  the  plaintiff  was  en- 
titled to  a  judgment  for  a  per- 
petual injunction  restraining  such 
diversion,  and  for  the  amount  of 
the  damages  sustained. 

Held,  further,  that  the  question 
whether  or  not  such  use  by  the 
defendant  was  a  reasonable  one 
was  immaterial.  (Garwood  agt. 
N.  T.  C.  and  H.  R.  R.  R.  Co.,  17 
Hun,  356.) 

8.  In  an  action  against  a  railroad 
company  for  its  unauthorized  use 
of  a  street,  after  giving  damages, 
the  referee  further  directed  that 
if  the  plaintiffs  tendered  to  the 
defendant  a  conveyance  of  their 
interest  in  the  land  in  said  street, 
and  a  release  of  their  damages, 
except  the  amount  awarded,   the 
defendant  should  pay  a  further 
sum — the  value  of  the  land  used 
by  the  defendant  —  with  interest 
from  the  date  of  the  report,  and 
in  default  of  such  payment  the  de- 
fendant   should    be    perpetually 
enjoined  from  using  the  street; 
and  if  such  tender  was  not  made 
an  injunction  was  denied: 

Held,  that  as  the  plaintiffs  were 
entitled  to  an  injunction  uncondi- 
tionally they  only  and  not  the 
defendant,  could  complain  of  the 
limitation  imposed  upon  this  right 
by  the  referee.  (Henderson  agt. 
N.-  T.  C.  R.  R.  Co.,  17  Hun,  344.) 

9.  A  by-law  of  the  plaintiff,  a  cor- 
poration, provided,  that  if  a  stock- 
holder   transferred  his  stock  he 
should  sign  an  agreement  not  to 
sell  or  deliver  milk  in  Syracuse 
within  five  years: 

Held,  that  this  did  not  authorize 
an  application  for  an  injunction 
by  the  plaintiff  on  the  ground  that 
the  defendant  having  transferred 
his  stock,  was  selling  milk  in  said 
city  within  the  five  years.  (Onon- 
daga  County  Milk  Association  agt. 
WcM,  17  Hun,  494.) 

INSPECTORS  OF  ELECTION 
(NEW  YORK  CITY). 

1.  Under  the  law  the  only  discretion 
left  the  board  of  police  commis- 


sioners in  respect  to  two  of  the 
inspectors  of  election  for  each  dis- 
trict agreed  upon  by  those  com- 
missioners of  police  representing 
the  political  minority,  is  to  deter- 
mine whether  they  possess  the 
non-political  qualifications  re- 
quired by  the  act.  These  ascer- 
tained it  becomes  imperatively 
the  duty  of  the  board  to  make  the 
appointment  of  '  the  inspectors 
thus  selected.  (The  People  ex  rel. 
VanWyck  agt.  Police  Commission- 
ers, ante,  445.) 

2.  The  majority  party,  from  which 
the  other  two  inspectors  of  elec- 
tion are  to  be  selected,  does  not 
contemplate  any  local  party  form 
ed   for  the  purpose  of  local  elec- 
tions, but  a  party  organized  to  act 
upon  state  issues  ;  a  party  having 
universal     relations     throughout 
the  whole  political  organization 
known  as  the  state.     (Id.) 

3.  The  police  commissioners  are  not 
entitled  to  exclude  from  consider- 
ation,  in  selecting  inspectors,  a 
great  body  of  democrats,  though 
only  one  of  the  local  organizations, 
which,  while  rejecting  one  of  the 
party  nominees,  retain  their  rela- 
tions on  state  issues  and  support 
all  other  nominees  upon  the  same 
ticket.    (Id.) 

4.  It  is  the  duty  of  the  commissioners, 
in  making  selections  of  inspectors, 
to  select  from  the  democratic  par- 
ty of  the  city  as  an  entirety.    They 
have  no  right  to  reject  one  or- 
ganization   because  it  does    not 
support  the  candidate  for  gover- 
nor, nor  another  because  it  would 
not  support    regular    democratic 
nominations  for  local  offices.     On 
the  contrary,  the  policy  of  the  law 
requires  the  board  of   police  to 
look  at  the  democratic  party  with 
a  view  to  its  relations  to  state  is- 
sues  as  a  general   organization, 
and  as  a  whole,  and  select  from  it 
without  respect  to  local  divisions, 
temporary  or  otherwise.    (Id.) 

5.  The  mere  fact  that,  for  personal 
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reasons,  a  large  body  of  democrats 
decline  to  vote  for  the  democratic 
nominee  for  governor  or  anybody 
else,  does  not  determine  the  ques- 
tion whether  they  are  any  longer 
to  be  considered  democrats  and 
entitled  to  consideration  in  the 
appointment  of  inspectors.  (Id.) 

6.  The  police  commissioners  having 
selected  one  of  the  two  majority 
inspectors  from  one  of  the  fac- 
tions of   that   party   exclusively, 
and  not  from  the  whole  body  of 
the  party,  the  writ  of  mandamus 
will  direct  them  to  select  the  other 
from  the  unrepresented  faction, 
to  the  end  that  the  party  in  its 
entirety    may   be    represented  — 
Form  of  such  order.     (Id.) 

7.  The  court  will  construe  the  law 
and  direct  the  class  from  which 
inspectors  are  to  be  selected.     It 
will  not  interfere  with  the  free- 
dom or  discretion  of  the  commis- 
sioners   in    selecting    from   that 
class.     (Id.) 

8.  It  is  a  universal  principle  of  law, 
where  the  right  of  the  people  is 
concerned,  that  the  failure  of  ad- 
ministrative  officers    to  perform 
their  duties  within  the  prescribed 
time  shall  never  defeat  that  right. 
(Id.) 

9.  The  law  requires  the  police  com- 
missioners to  appoint    inspectors 
of  election  during  the  months  of 
August  and  September.    A  selec- 
tion   made    after    October    first 
would  have  the    same   effect  as 
though   made   before.     The  law 
will   not   tolerate   the   idea  of  a 
failure  of  duty  on  the  part  of  an 
executive  officer  so  as  to  defeat  a 
popular  right.     (Id.) 

10.  The  board  of  police  commission- 
ers is  an  administrative  body  to 
discharge  certain  functions  under 
the    law.     Their   failure  to  dis- 
charge these  functions  within  the 
prescribed    time    would    subject 
them  to  process  compelling  them 


immediately  to    discharge   these 
functions.     (Id.) 

11.  The  power  of  the  board  to  ap- 
point inspectors  of  election  is  as 
complete  on  the  last  day  of  the 
time  limited  for  making  the  ap- 
pointments as  on  any  other  day. 
It  must  be  presumed  it  will,  with- 
in the  time  limited,  discharge  its 
duty.     Therefore,  before  its  expi- 
ration,   the    writ  of    mandamus 
cannot  be  properly  issued.     (Id.) 

12.  If  the  papers  showed  that  the 
board  refused  to  act  at  all,  or  re- 
fused to  convene  for  the  purpose 
of  acting,  mandamus  would  issue 
to  compel  them  to  meet  and  act 
under  the  law.    (Id.) 


INSURANCE  (FIRE). 

1.  The  policy  of  insurance  insured 
"J.  L.,  on  her  household  furni- 
ture," &c.,  &c.,  as  described  in 
the  policy,  "  loss,  if  any,  payable 
to  A.  S.  and  W.  L.,  as  their  inter- 
est may  appear."  The  furniture, 
upon  which  the  insurance  was 
effected,  was  held  by  J.  L. ,  under 
an  agreement  for  its  purchase  with 
the  two  other  plaintiffs,  A.  S.  and 
W.  L.,  who  retained  the  title  until 
the  purchase-price  was  fully  paid, 
which  price  was  to  be  paid  in 
installments,  she  having,  under 
certain  restrictions,  the  right  to 
possess  and  use  the  property. 
The  policy  contained,  in  the  print- 
ed part  thereof,  this  clause:  "If 
the  interest  of  the  assured  in  the 
property  be  any  other  than  the 
entire,  unconditional  and  sole 
ownership  of  the  property  for  the 
use  and  benefit  of  the  said  assured, 
it  must  be  so  represented  to  the 
company,  and  so  expressed  in  the 
written  part  of  the  policy,  other- 
wise the  policy  shall  be  void :  " 

Held,  that  L. ,  had  but  an  equita- 
ble interest  in  the  property,  the 
legal  title  being  in  S.  and  L.  By 
the  terms  of  the  policy  her  inter- 
est should  have  been  so  stated  to 
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render  the  insurance  contract 
valid.  The  provision  in  the  poli- 
cy was  a  lawful  one,  and  was 
binding.  The  interest  of  the  as- 
sured was  not  truly  stated  in  the 
policy;  hence  it  was  void  by  the 
expressed  stipulation  of  the  par- 
ties to  it.  (Lasher  agt.  Northwest- 
ern National  Insurance  Company, 
ante,  222.) 

2.  It  is  a  case  of  express  contract 
between  the  assured  and  the  in- 
surer, declaring  in  what  case  the 
policy  should  be  inoperative  and 
void.     (Id.) 

3.  That  the  agent  had  before  pro- 
cured insurances  upon  the  prop- 
erty,  does  not  prove  knowledge 
in  him  of  the  true  state  of  the  title 
when    this    policy    was    issued. 
Nor  does  the  policy  itself,  wherein 
payees  were  appointed  to  receive 
the  money  in  case  of  loss  or  dam- 
age, as  their  interest  might  appear, 
show  knowledge  in  the  agent  or 
company  of  the  true  condition  of 
J.  L.'s  title  to  the  property.     Such 
statement  or  provision  in  the  poli- 
cy would  not  of  itself  operate  as 
a  waiver  of    the  conditions,   or 
estop  the  company  from  insisting 
on  its  breach  as  a  bar  to  the  re- 
covery therein  (Reversing  8.  C.,55 
How.,  324).     (Id.) 


INSURANCE  (LIFE). 

1.  A  policy  of  insurance  on  the  life 
of  the  husband,  taken  out  in  favor 
of  the  wife,  and  payable  on  his 
death  to  her  or  her  personal  rep- 
resentatives, if  the  premiums    be 
paid  by  the  husband,  is  within  the 
equity  of  the  statute  providing  for 
insurance  for  the  benefit  of  mar- 
ried women  on  their  husband's 
lives  (Laws  of  1840,  chap,   277), 
and  is  not  assignable.     (Brummer 
agt.  Cohen,  ante,  386.) 

2.  So,  too,  an  endowment  policy  on 
the  husband's  life,  payable  on  a 
certain  date,  to  the  wife  or  her 
personal  representatives,  is  a  form 
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of  insurance  contemplated  by  the 
statute,  and  is  unassignable.   (Id.) 

3.  It  seems  that  it  is  not  necessary 
that  the  policy  should  refer,  in 
terms,  to  the  act  of  1840  (chap. 
277),  or  to  the  acts  amending  it 
(1858,  chap.  187;  1862,  chap.  170; 
1866,  chap.  656;  1870,  chap.  277), 
nor  that  the  policy  should  contain 
provisions  for  the  benefit  of  the 
children,  in  case  the  wife  should 
not  survive  her  husband.  (Id.) 


INTERPLEADER. 

1.  Where  a  large  number  of  claims 
are  made  against  a  party  growing 
out  of  transactions  of  the  same 
nature,  a  part  of  which  are  valid, 
and  a  part  void,  an  action  in  the 
nature  of  a  bill  of  peace  will  lie 
against  all  parties  to  prevent  a 
multiplicity  of  suits.     (Board  of 
Supervisors  of  Saratoga  Co.  agt. 
Deyoe,  ante,  134.) 

2.  So,   held,   where  a  county  trea- 
surer was    authorized  to  borrow 
$20,800,  upon  notes  for  the  bene- 
fit of  the  county,  and  he  issued 
$138,000,   referring  to  the  same 
resolution  for  authority.    (Id.) 

3.  Although  the  questions  are  new 
and  the  case  is  anomalous,  the 
court  will  sustain  an   action   in 
equity    when    the    principles    of 
equity  require  it  should  be  done 
to  avoid  great  expense  and  a  mul- 
tiplicity of  suits.     (Id.) 

4.  Such  an  action  is  proper  when 
matters  are  so  entangled  that  the 
party  is  liable  to  a  double  recovery 
against   him  for  the   valid   debt 
(Reversing  8.    C.,   15  Hun,   526). 
(Id.) 

5.  A  bank  may  interplead  parties 
making  conflicting  and  adverse 
claims  to  moneys  and  property 
held  by  it  on  deposit.     (German 
Exchange  Bank  agt.  The  Board  of 
Commissioners  of  Excise, 
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6.  A  bank  or  other  agent  would  not 
be  justified  in  commencing  an  ac- 
tion of  interpleader  upon  any  and 
every  claim  made  by   others  to 
moneys  deposited  with   it   by  a 
dealer;  but  whenever  it  is  a  matter 
of  doubt  to  which  of  the  defend- 
ants the  fund,  in  the  complainant's 
hands,  actually  belongs,  so  that 
he  cannot  safely  pay  to  either,  a 
bill  of  interpleader  may  be  filed. 
(Id.) 

7.  Where,    by    operation    of    law 
through  a  change  of  public  offi- 
cers, the  title  to  moneys  held  by 
them,   as    such,   is    substantially 
changed,  the  person  with  whom 
the    funds    are    deposited,   may, 
when  there  are  contesting  claims 
arising  from   such  change,  inter- 
plead  the  parties,  so  that  the  funds 
may  reach  the  proper  hands.    (Id.) 


JAIL  LIMITS. 

1.  A  prisoner  who  has  given  a  bond 
for  the  liberties  of  the  jail  is  still 
in  the  keeping  of  the  sheriff.     The 
giving  of  a  bail  bond  does  not  take 
the  prisoner  from  the  custody  of 
the  sheriff  and  place   him  in  the 
keeping  of  his  bail.    The  giving 
of  the  bond  in  effect  simply  en- 
larges the  walls  of  the  prison.     A 
person  is  in  prison,  in  legal  con- 
templation, when  within  the  liber- 
ties of  the  prison.    An  escape  from 
the  liberties  is  an  escape  from  the 
prison.    ( Wempk  agt.  Glavin,  ante, 
109) 

2.  When  a  party  arrested  upon  an 
execution  issued  upon  a  judgment 
recovered  in  a  civil  action,  gives 
a  bond  to  the  sheriff  holding  the 
process,  for  the  liberties  of  the  jail 
and  leaves  such  limits  by  the  per- 
mission of  the  deputy  and  jailor 
appointed  by  the  sheriff,  such  per- 
mission of  the  deputy  and  jailor 
is  an  answer  and  defense  to  an 
action    brought    by    the    sheriff 
against  the    sureties    upon  such 
bond  for  an  escape.    (Id.) 


JOINDER  OF  CAUSES  OF 
ACTION. 

1.  In  an  action  to  set  aside  a  con- 
veyance of  land  fraudulently  ob- 
tained, it  is  not  improper  to  join 
a  claim  for  the  rents  received  by 
the  grantee.     And  where  such  ac- 
tion is  brought  after  the  death  of 
the  grantee,  intestate,  it  is  not  im- 
proper to  join  with  the  widow  and 
heirs  of  the  deceased  the  admin- 
istrator as  a  party.     (Coleman  agt. 
Phelps  and  others,  ante,  393.) 

2.  Equity  seeks  to  avoid  a  multi- 
plicity of   suits,    and  where  the 
rights  of  all  the  parties  may  be 
well  determined  in  one  action,  it 
is  best  that  such  action  should  be 
upheld  where  no  positive  rule  of 
law,  or  settled  practice  is  violated. 
(Id.) 

3.  A  cause  of    action  against  the 
trustee  of    an    insolvent  savings 
bank,    to    recover    the    damages 
occasioned  by  unauthorized  and 
illegal  investments  made  by  him, 
cannot  be  joined  with  a  cause  of 
action  upon  a  bond  given  by  him 
to  assist  in  making  up  a  deficiency 
in  the  assets  of  the  bank.    (French 
agt.  Bolter,  17  Hun,  546.) 


JOINT    STOCK  ASSOCIATION. 

1.  A  joint  stock  association,  consist- 
ing of  seven  or  more  shareholders, 
is,  under  the  act  of  1849  (sec.  1  chap. 
258,  Laws  of  1849),  properly  sued 
in    the    name    of    its    president. 
(Nat.  Bk.  of  8.  agt.  Van  Derwer- 
ker,  74N.  7.,  234.) 

2.  The  judgment    in  such  an  ac- 
tion   and    execution    thereon    is 
properly  against  the  president  as 
such,   and  they    bind    the    joint 
property  of  the  association,   not 
the  individual    property    of    the 
president.     (Id.) 

3.  In    an    action    against    alleged 
shareholders  in  such  an  associa- 
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tion,  it  appeared  that  a  meeting  of 
the  association  was  held,  the  name 
of  the  association  agreed  upon,  a 
constitution  and  by-laws  adopted, 
president  and  directors  appointed, 
and  that  under  such  organization 
business  was  conducted  for  a  con- 
siderable length  of  time: 

Held,  the  proof  was  sufficient  to 
establish  the  existence  of  the  asso- 
ciation. (Id.) 

4.  The  alleged  indebtedness  of  the 
association  was  certain  promissory 
notes,  which  were  proved  to  have 
been  signed  by  the  officers  of  the 
association  authorized  to  bind  it 
and  discounted  by  plaintiff: 

Held,  that  it  was  not  necessary 
to  prove  that  the  money  lent  was 
actually  applied  for  the  benefit  of 
the  association.  (Id. ) 


JUDGMENT. 

See  GUARDIAN  AD  LITEM. 

Schoen  agt.  Schles&inger,  ante,  490. 

1.  Plaintiff  recovered  a  judgment 
against  defendant,  and  an  execu- 
tion thereon  was  issued  by  one  of 
his  attorneys  and  a  levy  made. 
Subsequently  the  defendant  gave 
the  requisite  undertaking  to  stay 
execution,  and  appealed  to  the 
general  term,  where  the  judgment 
was  affirmed,  and  to  the  court  of 
appeals,  where  the  appeal  was 
dismissed  Thereafter  defendant 
paid  to  the  plaintiff's  other  attor- 
ney, who  did  not  know  of  the 
issue  of  the  execution,  what  he 
claimed  was  due  on  the  judgment, 
and  it  was  satisfied  of  record  by 
him.  Subsequently  the  plaintiff 
moved  to  have  the  satisfaction 
canceled  and  set  aside  to  enable 
the  sheriff  to  collect  his  poundage 
and  fees,  which  was  granted : 

Held,  that  it  was  error  so  to  do, 
as  there  was  no  offer  to  return  to 
defendant  the  amount  he  had  paid 
to  procure  the  satisfaction.  (Ben- 
sen  agt.  Perry,  17  him,  16.) 


2.  Semble,  that  such  an  offer  would 
not  be  necessary  if  the  same  relief 
were  sought  by  action.     (Id.) 

3.  The  granting  of  an  order  opening 
a  judgment  taken  by  default  is  in 
the  discretion  of  the  court  below, 
and  in  the  absence  of  evidence  of 
an  abuse  of  this  discretion  such 
order    is    not    reviewable    here. 
(Lawrence  agt.  Farley,  73  N.  T.. 
187.) 

4.  In  an   action   against  a  surety 
upon  a  bond  for  the  breach  of  a 
condition  other  than  for  the  pay- 
ment of  money,   the  statute  re- 
quires (2  M.  S.,  378,  sec.  5  et  seq.) 
that  there  should  be  proof  of,  and 
a  finding  of  the  actual  damages 
sustained,  and  though  judgment 
be  entered  for  the  penalty,  that 
there  should  be  further  judgment 
for    execution    for  the    damages 
assessed;  the  penalty  is  the  limit 
beyond  which  the  liability  of  the 
surety  will  not  go  if  he  is  prompt 
to  pay  it,  and  actual  damage  only 
up  to  the  amount  of  the  penalty 
and  interest  thereon,  can  in  any 
case  be  recovered.      (Beers   agt. 
Shannon  73  N.  T.,  292.) 

5.  A  judgment  in  partition  is  conclu- 
sive on  all  having  any  interest  who 
are  made  parties,  and  conveyances 
upon  sale  under  the  Judgment  are 
a  bar  in  law  and  equity  as  against 
all  such  parties  or  their  represen- 
tatives (2  R.  8.,  318,  sees.  5,  G:  id., 
322,  sec.  35;  id.,  327,  sec.  60).  (Jen- 
kins agt.  Fahey,  73  N.  Y.,  355.; 

6.  An  unrecorded  deed  has  a  prefer- 
ence under  the  recording  act  over 
a  subsequent    Judgment    against 
the  grantor,  although  he  remains 
in  possesion.     (tichroeder  agt.  Gur- 
ney,  73  N.  T.,  430.) 

7.  An  action  to  set  aside  and  vacate 
a  judgment  against  a  corporation, 
on  the  ground  that  it  was  obtained 
without  consideration,  by  collusion 
with  the  officers  of  the  corporation, 
and  in    fraud  of    creditors  may 
properly  be  brought  in  the  nume 
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of  and  by  a  receiver  of  the  corpo- 
ration. (WJiitttesey  agt.  Ddaney, 
73  N.  T.,  571.) 

8.  Where  one  member  of  a  copart- 
nership pays  a  judgment  rendered 
upon  a  firm  debt  against  the  mem- 
bers of  the  firm,  he  cannot  keep 
the  judgment  alive  and  enforce  it 
against  his  copartners,  either  in 
his  own  name  or  in  that  of  a  third 
person  to  whom  he  may  cause  it 
to  be  assigned;  unless,   perhaps, 
under  special  circumstances  dis- 
closing some  equity  entitling  him 
to  hold  it  as  security  to  the  extent 
of  the  sum  which  may  be  found 
due  to  him  from  his  copartners 
on  an  accounting.     (Booth  agt.  F. 
andM.  Nat.  Bk.,  UN.  T.,  228.) 

9.  Prima  facie,  the  judgment  is  dis- 
charged by  the  payment,  and  in 
the  absence  of  proof  of  such  spec- 
ial circumstances  it  will  be  held 
to  be  satisfied.    (Id.) 

10.  A  joint  stock  association,  consist- 
ing of  seven  or  more  shareholders, 
is,  under  the  act  of  1849  (sec.  1  chap. 
258,  Laws  of  1849),  properly  sued 
in  the  name  of  its  president    (Nat. 
Bk.  of  S.  agt.  Van  DerwerTcer,  74 
N.  Y.,  234.) 

11.  The  judgment  in  such  an  action 
and  execution  thereon  is  properly 
against  the  president  as  such,  and 
they  bind  the  joint  property  of  the 
association,   not    the    individual 
property  of  the  president.     (Id.) 

12.  A  judgment  of  a  general  term, 
dismissing  a  writ  of  error  in  a 
criminal  action  without  either  af- 
firming or  reversing  the  judgment 
of  the  trial  court,  if  there  is  no 
such  power  to  dismiss  the  writ, 
is  a  final  judgment,   and  so,   re- 
viewable  in  this  court.  (Manke  agt. 
People,  74  N.  Y.,  415.) 

13.  The  sentence  given  by  the  court 
upon  conviction  in  a  criminal  ac- 
tion is  the  final  judgment.     (Id.) 


14.  Under  the  provisions  of  the  Re- 
vised Statutes  in  relation  to  pro- 
ceedings in  criminal  cases  (2  R.  8. , 
738,  sec.  4  et  seq.)  a  formal  and 
technical  common-law  judgment- 
record  or  roll  is  not  required;  a 
copy  of  the  minutes  of  conviction, 
with  a  copy  of  the  sentence  there- 
on and  a  copy  of  the  indictment, 
all  duly  certified,  are  evidence  of 
the  conviction   when  it  appears 
that  no  record  of  the   judgment 
has  been  signed  or  filed.    (Id.) 

15.  One  tried  on  an  indictment  con- 
victed by  verdict  of  the  jury  and 
sentenced,  may  obtain  and  file  a 
bill  of  exceptions  and  sue  out  a 
writ  of  error.     (Id.) 

16.  On  the  return  of  the  clerk  to  the 
writ,  made  in  accordance  with  the 
statute   (sec.  20),  i.  e.,  containing 
duly  certified  transcripts  of  the 
indictment,  bill  of  exceptions  and 
judgment,  the  plaintiff  in  error 
may  move  the  court  to  review  the 
errors  alleged.     (Id.) 

17.  If  such  errors  or  any  of  them,  if 
made,  are  necessarily  shown  in  the 
return,  the  writ  may  not  be  dis- 
missed because  the  return  does  not 
present  a  full  and  formal  record  of 
the  judgment  and  proceedings  of 
the  trial  court ;  the  errors  so  pre- 
sented must  be  passed  upon.  (Id.) 

18.  If    errors    are   alleged,    which, 
if  they  occurred,  are  not  shown 
by    matter    in    the    return,    the 
court  may  entertain  a  motion  on 
behalf  of  either  party;  or  may, 
on  its  own  motion,  direct  that  a 
writ  of  certiorari  issue  to  the  trial 
court  to  bring  up  the  record.  (Id.) 

19.  It  is    immaterial    whether   the 
record  or  roll    thereof  has  been 
made  up  before  or  after  the  issuing 
of  the  writ  of  error,  or  before  or 
after  the  writ  of  certiorari  is  di- 
rected ;  whatever  took  place  in  the 
trial  court  which  was  matter  prop- 
er for  record  may  be  incorporated 
in  a  roll  and  returned.     (Id.) 
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JUDICIAL  SALE. 

1.  Mere  inadequacy  of  price,  unat- 
tended   by   other    circumstances 
warranting  it,  will  not  authorize 
an  order  vacating  a  sale;  and  so 
adequacy  of  price,  without  strong 
circumstances  demanding  it,  will 
prevent    an    order  for  a    resale. 
(Lockwood  agt.  McGuireet  al.,  ante, 
266.) 

2.  Where  the  sale  was  made  in  Octo- 
ber, 1878,  and  the  motion  to  set 
aside  the  sale  was  not  made  until 
May,  1879: 

Held,  that  the  party  moving  to 
set  aside  the  sale  was  guilty  of 
such  laches  as  would  prevent  the 
granting  of  the  motion,  especially 
where  the  rights  of  third  persons, 
who  are  innocent,  intervene.  (Id.) 


JURISDICTION. 

1.  The  Atlantig  and  Great  Western 
Railroad  Company,  a  corporation 
created  by  the  laws  of  New  York, 
Ohio  and  Pennsylvania,  executed 
a  mortgage  to  the  above-named 
plaintiffs.  An  action  was  brought 
to  foreclose  such  mortgage  in  New 
York,  Ohio  and  Pennsylvania,  and 
J.  H.  D.  was  appointed  receiver 
by  such  court.  The  complaint 
and  order  appointing  the  receiver 
do  not,  on  their  face,  show  that 
the  action  here  is  ancillary  to  that 
in  Ohio,  though  it  is  claimed  that 
such  was  the  intent.  After  the 
decision  in  55  Howard's  Practice, 
286,  plaintiffs  moved  to  amend  the 
complaint,  and  order  appointing 
the  receiver,  so  as  to  render  the 
action  in  this  state  collateral  or 
ancillary  to  that  pending  in  Ohio : 
Held,  that  the  application  to 
amend  the  complaint  would  be 
granted,  provided  the  amendments 
should  not  be  allowed  to  affect  the 
issues  already  framed,  or  the  abili- 
ty of  this  court  to  dispose  of  them 
as  fully  and  effectually  as  though 
the  complaint  were  unchanged: 

Held,  further,  that  the  applica- 
tion to  modify  the  order  appoint- 
ing the  receiver  must  be  denied; 


that  the  receiver  was  an  officer 
appointed  by  the  court  here  to 
manage  and  control  the  corporate 
property  of  the  company  within 
this  state,  and  that  the  court  so 
appointing  such  receiver  in  this 
state,  had  plenary,  original  and 
independent  jurisdiction,  so  far 
as  the  property  to  be  affected  was 
within  the  limits  of  this  state;  that 
by  virtue  of  his  appointment  the 
receiver  was  the  arm  of  the  court, 
appointing  him,  to  transact  the 
business  of  the  railroad  company, 
to  exercise  its  franchises  and  to 
manage  its  affairs ;  that  this  court 
cannot,  if  it  would,  delegate  its 
powers  in  the  premises  to  the  tri- 
bunals of  another  state,  nor  can 
it,  if  it  would,  substitute  those 
tribunals  for  itself,  or  transfer  to 
them  the  authority  which  its  own 
practice,  and  the  laws  of  the  state 
require  that  it  should  use;  and 
that  justice  to  the  citizens  of  this 
state,  whose  interests  might  col- 
lide with  those  of  the  receiver, 
and  the  business  conducted  by 
him  would  be  impaired  by  such  a 
course.  (Taylor  agt.  Atlantic  and 
Great  Western  Railroad  Company, 
ante,  9.) 

2.  The  United  States  Rolling  Stock 
Company,  a  corporation  created 
by  the  laws  of  New  York,  entered 
into  a  contract  with  the  receiver 
of  the  Atlantic  and  Great  Western 
Railroad  Company,  a  corporation 
created  by  the  laws  of  New  York, 
Ohio  and  Pennsylvania,  for  the 
lease,  to  the  latter,  of  certain  of 
its  rolling  stock.  The  contract 
was  approved  by  the  courts  of 
New  York,  Ohio  and  Pennsylva- 
nia, by  orders  entered  in  the  re- 
spective actions  in  which  said 
receiver  was  appointed.  The  same 
person  was  appointed  receiver  in 
the  three  states.  In  payment  of 
the  rental  provided  for  in  said 
contract,  the  receiver  issued  his 
certificates  in  the  terms  provided 
by  said  contract.  They  were  not 
paid.  The  United  States  Rolling 
Stock  Company  then  applied  to 
this  court  for  directions  to  the 
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receiver  to  pay  the  same,  and 
the  application  was  opposed  on 
the  ground,  among  others,  that  the 
suits  in  New  York  and  Pennsyl- 
vania were  ancillary  to  the  suit  in 
Ohio,  and  that  the  relief  prayed 
for  could  only  be  given  in  the  suit 
in  Ohio,  which  was  the  principal 
suit,  and,  on  the  further  ground, 
that  the  payment  of  the  certifi- 
cates in  the  manner  prescribed  by 
the  contract  would  prove  injuri- 
ous to  the  proper  management  of 
the  road  by  the  receiver : 

Held,  that  both  the  objections 
were  untenable. 

Held,  as  to  the  first  ground  of 
objection,  that  the  proceedings  in 
each  state  were  separate  and  inde- 
pendent so  far  as  they  related  to 
the  property  within  its  limits,  and 
that  there  was  nothing  in  the  pro- 
ceedings of  either  by  which  the 
others  could  well  deny  the  appeal 
of  any  party  in  interest  for  the 
maintenance  and  observation  of 
the  obligations  arising  under  its 
sanction. 

Held,  as  to  the  second  ground 
of  objection,  that,  even  assuming 
the  second  objection  to  be  well 
grounded  in  fact,  yet,  as  long  as 
the  contract  and  the  order  con- 
firming it  remains  in  force,  the 
stipulations  and  directions  con- 
tained therein  must  be  observed. 
That  the  inquiry  is  necessarily 
limited  to  the  fact  whether  the  re- 
ceiver has  become  bound  to  pay 
what  is  now  demanded,  and  that 
if  he  is,  then,  upon  the  applica- 
tion now  presented,  he  must  be 
required  to  perform  the  obligation 
which  he  found  existing,  and 
which  remains  in  full  force  and 
effect.  (Matter  of  the  United  States 
Rolling  Stock  Company,  ante,  16.) 

.  The  supreme  court  has  jurisdic- 
tion to  review  the  proceedings  and 
action  of  both  the  mayor  of  the 
city  of  New  York  and  the  gover- 
nor of  the  state  of  New  York,  in 
removing  a  person  from  the  office 
of  police  commissioner  of  the  city 
of  N(V  York.  (Matter  of  Sidney 
P.  Nichols,  ante,  895.) 


4.  When  the  governor  of  a  state  re- 
fuses to  act  as  the  law  directs,  or 
when  he  acts  contrary  to  law  to 
another's    injury,    or    where    he 
makes  an  error  or  mistake  in  the 
discharge  of  a  judicial  duty,  which 
the  statute  might  have  authorized 
another  to  perform,  in  any  of  these 
cases  the  party  aggrieved  may  seek 
the  protection  of  the  courts,  who, 
in  listening  to  the  complaint  and 
in  redressing  the  grievance,  if  any 
exist,  usurp  no  executive  func- 
tions, but  simply  assert  and  exer- 
cise their  own.    (Id,) 

5.  The  action  which  the  governor 
of  this  state  is  called  upon  to  take 
wlien  the  mayor  transmits  to  him 
the  certificate  of  removal  (as  re- 
quired by  the  charter)  is  judicial 
in   its  character.      He   is    called 
upon  to  judge  and  decide  whether 
the  reasons  which  the  mayor  gives 
for  the  removal  are  sufficient,  and 
he  is  bound  to  tgke  all  informa- 
tion necessary  to  enable  him  to 
decide  whether  he  ought  to  give 
or  withhold  his  approval  of  an  act 
of  removal  initiated  by  the  mayor, 
under  the  law  which  defines  their 
respective  powers  and  obligations 
in  such  cases.     The  investigation 
of  such  questions  and  their  determ- 
ination is  the  exercise  of  judicial 
power,  and  his  action  may  be  re- 
viewed by  the  courts.     (Id.) 

6.  The   power  of   removal  of  the 
heads  of  departments  in  the  city 
of  New  York,  is  given  by  its  char- 
ter (Laws  of  1878,  chap.  835,  section 
25),  and-is  as  follows:  "The  heads 
of  all  departments,  including  those 
retained  as  above,  and  all  other 
persons  whose  appointment  is  in 
this  section  provided  for,  may  be 
removed  by  the  mayor  for  cause, 
and  after  opportunity  to  be  heard, 
subject,  however,  before  such  re- 
moval  shall   take  effect,   to  the 
approval    of    the    governor,    ex- 
pressed in  writing:" 

Held,  that  the  power  to  remove 
a  person  from  office,  "for  cause," 
as  given  in  the  charter,  means  that 
the  "cause"  of  removal  should 
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be  found  in  some  act  of  omission 
or  commission  by  the  officer  in 
regard  to  his  duties  or  affecting 
his  general  character,  which  the 
law  and  a  sound  public  opinion 
will  pronounce  to  be  sufficient  to 
justify  a  forfeiture  of  the  office, 
and  not  in  the  public  bias  or  per- 
sonal dislike  of  the  city's  execu- 
tive chief,  nor  in  his  leanings  to- 
ward another  individual  for  whom 
the  place  is  desired. 

Held,  further,  that  the  provision 
contained  in  the  charter  of  the 
city  of  New  York  (Laws  0/18'i3, 
chap.  335,  section  25),  authorizing 
the  mayor  of  the  city,  with  the 
approval  of  the  governor  of  the 
state,  to  remove  the  head  of  a 
department  '  'for  cause,  and  after 
an  opportunity  to  be  heard,"  neces- 
sarily involves  a  definite  and  spe- 
cific statement  of  the  charge,  a 
reasonable  time  to  answer  it,  the 
right  to  hear  and  examine  the 
evidence  by  which  it  is  attempted 
to  be  sustained,  to  produce  testi- 
mony to  show  its  falsity,  and  the 
aid  and  advice  of  counsel  in  the 
conduct  of  the  examination.  (Id.) 

See  COMMON  PLEAS. 

Bamberg  agt.  Stern,  ante,  262. 

See  DISTRICT  COURTS. 

The  People  ex  rel.  Levy  agt.  Third 
District  Court,  ante,  443. 

7.  A  state  court  has  jurisdiction  of 
an  action  by  an  assignee  in  bank- 
ruptcy, to  recover  for  property  as- 
signed by  the  bankrupt,  in  fraud 
of  the  act.     (Olcott  agt.  Maclean, 
73  N.  T.,  223.) 

8.  Where  such  an  action  was  com- 
menced in    the    supreme    court 
against  aliens  and  non-residents, 
an  attachment  issued  and  levied, 
and  the  defendants  appeared  gen- 
erally: 

Held,  that  the  court  acquired 
jurisdiction  of  the  person  of  de- 
fendants by  their  appearance  in 
the  action ;  and  that  the  fact  that 
they  appeared  because  their  right 
to  the  attached  property  was  im- 


periled by  the  proceedings  did 
not  change  the  legal  effect  of  the 
appearance.  (Id.) 

9.  A  debt  upon  a  bond  has  its  situs 
where  the  bond  is,  not  where  the 
obligor  resides,  and  when,  there- 
fore,  a  non-resident  owner  of  a 
bond  dies  out  of  the  state,  leaving 
the  bond  in  this  state,  and  leaving 
a  will  of  personal  property  execu- 
ted according  to  the  laws  of  the 
state  where  he  resided,  which  is 
duly  admitted  to  probate  there, 
the  bond  is  assets  in  the  county 
where  it  is;    and,   although    the 
obligor  resides  out  of  the  county, 
the  presence  of  the  bond  gives  to 
the  surrogate  of  the  county  juris- 
dict^on  to  issue  letters  testamen- 
tary, upon  production  of  a  copy 
of  the  will  duly  authenticated  as 
provided  by  the  statute    (Laws  of 
1830,   chap.    320,   sec.  16).    (Beers 
agt. Shannon,  73  N.  T.,  292  ) 

10.  Under  the  statute  authorizing  the 
sale  of  the  real  estate  of  an  infant 
(2  R.  8.,  194,  sec.  70),  the  court  has 
jurisdiction  to  direct  the  sale  of  a 
remainder  in  fee,  vested  in  interest 
in  an  infant;  the  term  "  real  es- 
tate," as  used  in  the  statute,  in- 
cludes every  freehold  estate  and 
interest  in  lands;  and  where  there 
is  a  vested  remainder  in  fee,  there 
is  a  seizin  in  law,  which  answers 
the  requirement  of  the  statute  that 
the  infant  shall  be  "  seized  "  of  the 
estate.      (Jenkins  agt.    Fahey,   73 
N.  T.,  356.) 

11.  This  court  has  jurisdiction  upon 
appeal  of  a  question  as  to  whether 
property    attached  is  legally  the 
subject  of  attachment.      (Durilop 
agt:  Pat.  F.  Ins.   Co.,  74  N.   Y., 
145.) 

12.  The  supreme  court  has  jurisdic- 
tion of  proceedings  to  compel    a 
special  guardian  appointed  to  sell 
the    real    estate   of    an  infant  to 
account  for  and  pay  over  moneys 
received  by  him  as  such  guardian. 
(In  re  Spelman,  74  N.  Y.,  448.) 
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18.  The  jurisdiction  of  the  court  to 
entertain  a  proceeding  for  the  ap- 
pointment of  a  receiver  of  a  cor- 
poration under  the  provisions  of 
the  Revised  Statutes  relating  to 
"proceedings  against  corporations 
in  equity  "  (2  R.  S.,  463,  sec.  36) 
does  not  depend  upon  the  truth  of 
the  facts  alleged  in  the  petition ;  if 
it  allege  sufficient  facts,  and  the 
court  is  called  upon  to  decide 
whether  they  are  established,  its 
determination  whether  rightful  or 
not  does  not  affect  its  jurisdiction. 
(Whittlesey  agt.  Frantz,  74  N.  T., 
456.) 

14.  A  defendant  in  a  civil  action,  by 
putting  in  a  general   appearance, 
followed  by  an  answer  setting  up 
a  want  of  jurisdiction,  in  thft  court, 
of  the  action,  does  not  waive  this 
defense.    ( Wheelock  agt.  Lee,  74  N. 
T.,  495.) 

15.  Accordingly,  held,  that  a  general 
appearance  by  a  defendant  in  an 
action  in  the  city  court  of  Brook- 
lyn, did  not  preclude   him  from 
taking  the  objection  by  answer, 
upon  trial,  that  none  of  the  ele- 
ments of  locality  existed,  one   of 
which  was  necessary  to  give  that 
court  jurisdiction.     (Id.) 

16.  Also,  held,  that  where  no  other 
ground  of  jurisdiction  exists,  save 
service  of  summons   within    the 
city,  this  is  a  jurisdictional  fact, 
and  its  omission  is  not  cured  by 
an  appearance,  as  the  objection  is, 
not  that  the  court  has  not  jurisdic 
tion  of  the  person,  but  that  it  has 
not    jurisdiction    of    the  action. 
(Id.) 

17.  It  seems,  that  if  the  court  had 
jurisdiction  of  the  action  on  some 
of  the  other  grounds,  as  that  the 
cause  of  action  arose  within  the 
city,  the  general  rule  would  apply, 
that  a  general  appearance  cures 
any  defect  in  the  service  of  pro- 
cess, or  a  total  absence  of  any  ser- 
vice.    (Id.) 

18.  Defendant  in  the  first  instance, 


demurred  to  the  complaint;  the 
demurrer  was  overruled,  with 
leave  to  withdraw  it  and  put  in 
an  answer.  Defendant  availed 
himself  of  this  leave,  setting  up 
facts  showing  that  the  court  hud 
not  jurisdiction : 

Held,  that  defendant  was  not 
precluded  by  the  demurrer  from 
interposing  this  defense,  as  the  de- 
murrer was  then  out  of  the  case, 
and  was  not  available  to  either 
party  for  any  purpose.  (Id.) 


JURY. 

See  NEW  TRIAL. 

Decker  agt.  Stauring,  ante,  495. 

1.  Where  a  party  on  trial  for  an  of- 
fense has  evidence  at  hand,  by 
which  he  could  prove  a  given  fact 
material  to  his  defense,  and  does 
not  produce  it,  it  is  for  the  jury 
to  say  whether,  in  deciding  upon 
their  verdict,  this  omission  should 
be  considered  against  him.  (Brulo 
agt.  People,  16  Hun,  119.) 

2.  Upon  an  indictment  for  procur- 
ing a  signature  to  a  deed  by  false 
pretenses,  the  question  of  intent 
to  cheat  and  defraud  is  an  essen- 
tial element  of  the  offense,  and 
the  question  whether  or  not  such 
intent  existed  should  be  submitted 
to  the  jury,     (Brown  agt.  People, 
16  Hun,  535.) 

3.  Where,  upon  a  criminal  trial,  the 
court  is  the  trier  of  a  challenge 
for  principal  cause,  and  also  of  a 
challenge  for  favor,  the  latter  im- 
mediately succeeding  the  former, 
in  the  determination  of  the  latter 
the  court  may  take  into  considera- 
tion the  testimony  of  the  propos- 
ed juror  given  upon  the  former 
challenge ;  as  may  also  an  appel- 
late court  having  power  to  review 
the  holding.     (Greenfield  agt.  Peo- 
ple, HN.T.,  277.) 

4.  Under  the  act  of  1873  (chap.  427, 
JLawsoflQlS),  providing  that  either 
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party  may  except  to  the  decision  of 
the  court  upon  a  challenge  of  a 
juror,  and  that  upon  a  writ  of 
error  or  certiorari  the  court  may 
review  such  decision  the  same  as 
other  questions  arising  upon  the 
trial,  this  court  may  review  the 
determination  of  the  trial  court  in 
a  criminal  action  upon  a  challenge, 
both  on  questions  of  law  and  of 
fact.  (Id.) 

5.  One  who  has  formed  an  opinion 
or  impression,  from  the  reading 
or  report,  partial  or  complete,  of 
the  testimony  against  a  prisoner 
on  a  former  trial,  however  strong 
his  belief  and  purpose  that  he  will 
decide  the  case  on  the  evidence 
to  be  adduced,  and  will  give  an 
impartial  verdict  thereon,   unbi- 
ased by  that  impression,  cannot 
be  readily  received  as  a  juror  in- 
different toward  the  prisoner  and 
wholly  uncommitted.    (Id.) 

6.  Upon  a  challenge  for  favor,  on 
the  trial  of    an    indictment    for 
murder,  the  proposed  juror  testi- 
fied that  he  had  read  in  a  news- 
paper the  account  of  the  evidence 
for  the  prosecution  upon  a  for- 
mer trial  of  the  prisoner  under  the 
same    indictment,    whereon    the 
jury  had  failed  to  agree,  and  had 
heard  others  talk  about  that  trial 
a  good  deal ;  that  he  had  never 
expressed  an  opinion,  but  had  an 
impression,  from    what  he    had 
heard  and  read,  which  led  him  to 
that  opinion  as  to  the  prisoner's 
guilt,  so  that  at  the  time  he  had 
an  impression,  opinion  or  belief 
which  would  take  evidence  to  re- 
move; that  he  believed  that  he 
could  render  a  fair  and  impartial 
verdict  upon  the  evidence,  mean- 
ing by  that  that  he  would  endeav- 
or to  weigh  the  evidence  impar- 
tially, and  render  a  verdict  accord- 
ingly ;  that  he   would  enter  upon 
the  discharge  of  his  duties  as  jury- 
man with  an  impression  as  to  the 
guilt  of    the   prisoner,   which  it 
would  take  evidence  to  remove; 
but  he    thought    his    previously 
formed    opinion    or    impression 
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would  not  bias  or  influence  his 
verdict  at  all,  and  that  he  could 
decide  the  case  fairly,  according 
to  the  testimony,without  reference 
to  any  previous  opinion ;  that  his 
opinion  or  impression  was  formed 
on  fhe  supposition  that  the  evi- 
dence which  he  had  read  was 
true;  that  he  still  entertained  the  I 
same,  and  had  never  had  cause  to 
change  or  doubt  the  truth  of  it, 
and  that  he  supposed  he  had  an 
opinion  against  the  prisoner  as 
to  his  character  as  a  man.  The 
challenge  was  overruled : 
Held,  error.  (Id.) 

7.  Another  juror  challenged  for 
favor  gave  similar  testimony,  save 
that  he  did  not  directly  answer 
the  question  whether  it  would  take 
evidence  to  remove  his  impression. 
He  testified  that  he  thought  he  had 
expressed  his  impression,  which 
he  still  had,  but  though  he  could 
remove  it,  and  would  do  it  if 
sworn  as  a  juror: 

Held,  that    the    challenge  was 
improperly  overruled.     (Id.) 


LACHES. 

See  JUDICIAL  SALB. 

Lockwood   agt.  McOuire   et  al., 
ante,  266. 


LANDLORD  AND  TENANT. 

1.  If  the  Croton  water  pipes  which 
are  arranged  for  an  entire  build- 
ing, rented  in  tenements,  and 
which  supply  water  to  the  part 
occupied  by  the  tenant,  get  out  of 
repair,  the  landlord  of  the  whole 
building  is  the  one  to  repair  them, 
and  not  a  tenant  who  merely  oc- 
cupies a  particular  part  of  the 
building,  for  a  tenant  is  not  bound 
to  make  permanent  repairs  that 
relate  to  the  whole  structure,  when 
he  merely  occupies  part  of  it.  The 
act  of  the  landlord,  who  occupied 
the  lower  part  of  a  building,  in 
shutting  off  the  water  from  the 
upper  part,  because  the  Croton: 
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water  pipes  were  out  of  order,  and 
the  tenant  who  occupied  such  up- 
per part  refused  to  repair  them, 
held,  to  amount,  under  the  circum- 
stances, to  an  eviction,  sufficient 
to  justify  the  tenant  in  abandoning 
th,e  premises,  and  in  that  way  re- 
lieving himself  and  surety  from 
the  payment  of  rent.  ( West  Side 
Savings  Bank  agt.  Newton,  ante, 
152.) 

LEASE. 

1.  The  plaintiffs  undertook  to  re- 
cover on  a  lease  which,  on  its  face, 
purported  to  be  made  by  "  J.  Ro- 
maine  Brown,  agent,  party  of  the 
first  part,"  and  which  was  signed 
toy  him  under  seal.  There  was 
^nothing  in  the  lease  to  show  that 
Brown  was  acting  as  their  agent 
in  the  premises,  or  that  they  were 
'in  any  way  interested  in  the  let- 
ting: 

Held, that  the  plaintiffs,  although 
the  owners  of  the  property,  could 
not  recover  on  such  a  lease,  with- 
out declaring  on  and  proving  an 
assignment  from  Brown.  (Schoefee 
etoLagL  Henkel,  ante,  97.) 


LEAVE  TO  SUE. 

1.  An  action  cannot  be  maintained 
on  a  judgment  recovered  in  this 
state  in  a  circuit  court  of  the 
United  States,  where  a  transcript 
of  the  judgment  has  been  filed 
and  the  judgment  docketed  in  the 
county  clerk's  office,  without  first 
obtaining  leave  to  sue  the  same. 
(Goodyear  D.  V.  Co.  agt.  Frisselle, 
ante,  255.) 


LEGACIES. 

Where  a  testator  gave  $5,000  to 
his  executors  to  be  invested,  the 
income  whereof  was  to  be  applied 
towards  founding  an  institute,  to 
be  denominated  "The  Little  Sis- 
ters of  the  Poor,"  to  aid  and  assist 
the  destitute  poor  and  needy  in 


the  city  of  New  York,  if  such  in- 
stitution could  be  founded  and 
put  into  operation  by  the  encour- 
aging efforts  of  others,  within  five 
years  after  the  testator's  death,  if 
not,  the  above-mentioned  sum  was 
to  be  taken  as  part  of  the  testa- 
tor's residuary  estate,  it  appearing 
that  such  institution  had  not  been 
founded  when  the  action  was 
commenced : 

Held,  that  the  gift  being  upon 
an  uncertain  condition,  "the  en- 
couraging co-operation  "  of  oth- 
ers, was  void  for  uncertainty  and 
indefiniteness,  and  as  dependent 
upon  conditions  which  might  nev- 
er happen.  (McKeon  agt.  Kearney, 
ante,  349.) 

2.  When  legacies  are  general,  neither 
of  the  legatees  is  entitled  to  pri- 
ority in  payment,  and  in  case  of  a 
deficiency  of  assets,   the  legacies 
must  abate  ratably.     (Id.) 

3.  A  voluntary  unincorporated  society, 
organized  for  charitable  purposes 
cannot  take  by  bequest  (vide  note 
at  end  of  this  case,  page  355),  in 
which  it  is,  among  other  things, 
held,  that  the  fact,  that  the  "so- 
ciety" is  an  association,  consisting 
of   more  than    seven    associates, 
having  a  president  and  treasurer, 
in  the  name  of  either  of  whom  it 
may  sue  and  be  sued,  does  not 
constitute  it  a  corporation,  so  as  to 
enable  it  to  take  a  legacy.     (Id.) 

4.  The  statutes  relating  to  the  or- 
ganization of  joint  stock  associa- 
tions   bearing  upon  this  subject 
examined.     (Id.) 


LEGAL  CAPACITY  TO  SUE. 

1.  Phebe  Gatfield,who  died  intestate, 
at  her  death  owned  a  mortgage, 
and  letters  of  administration  upon 
her  estate  were  issued  to  her  only 
son,  John  Gatfleld,  who  died, 
leaving  the  estate  unadminister- 
ed.  This  action  was  afterwards 
brought  by  the  widow  and  next 
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of  kin  of  John  Qatfleld  to  fore- 
close the  mortgage.  During  the 
pendency  of  the  action,  John  H. 
Gatfield,  one  of  the  plaintiffs,  was 
appointed  administrator  de  bonis 
non  of  the  estate  of  Phebe  Gat- 
field: 

Held,  that  the  plaintiffs  had  no 
legal  capacity  to  sue ;  that  the 
action,  after  the  death  of  John 
Gatfield,  could  be  maintained  only 
by  the  administrator  de  bonis  non, 
who  succeeded  to  the  unadminis- 
tered  assets  of  the  intestate,  and 
that  the  appointment  of  one  of 
the  plaintiffs  after  the  commence- 
ment of  this  action,  as  such  ad- 
ministrator de  bonis  non,  could  not 
uphold  the  action  (Luers  agt. 
Bmnges,  56  How.  P.R.,  283).  (Gat- 
field  agt.  Hanson  et  al.,  ante,  331.) 


LIMITATION  OF  ACTIONS. 

1.  The  provision  of  the  Code  (Old 
Code,  sec.  110  ;  New  Code,  sec.  395) 
requiring  a  written  acknowledg- 
ment or  promise,  to  take  a  case  out 
of  the  statute  of  limitations,  does 
not  require  that  the  time  when  the 
acknowledgment  or  promise  was 
made  should  appear  in  the  writing, 
or  be  evidenced  by  writing  ;  if, 
therefore,   a    writing    containing 
either  of  the  prescribed  requisites 
is  without  date,   or  if   the  date 
stated  is  erroneous,  parol  evidence 
may  be  given  of  the  time  when  it 
was  excuted.    (Kincaid  agt.  Archi- 
bald, 73  N.  T.,  189.) 

2.  On  the  1st  of  January,  1861,  de- 
fendant was  indebted  to  plaintiff 
$1,600  for  money  loaned.   Nothing 
was  paid  thereon  except  the  sum 
of  $200,  paid  January,  18(56.     In 
August,    1873,   defendant    signed 
and  delivered  to  plaintiff  a  writ- 
ing, without  date,  in  these  words : 
"Received.  January,    1861,  from 
Mrs.   J.    R.  Kincaid,  the  sum  of 
$1,600,  for  which  I  agree  to  pay 
interest  at  the  rate  of  seven  per 
cent  from  this  date.     Paid  Janu 
ary,  1868,  to  Mrs.  Kincaid  on  the 


above  $200. "  In  an  action  to  re- 
cover the  loan,  held,  that  parol 
evidence  was  competent  to  show 
when  the  instrument  was  exe- 
cuted ;  that  it  was  a  sufficient 
acknowledgment  and  promise  to 
pay  to  take  the  case  out  of  the 
statute  of  limitations  ;  that  the 
statement  as  to  a  payment,  and  the 
promise  to  pay  interest,  conclu- 
sively repelled  any  inference  that 
the  money  was  received  as  a  gift, 
or  in  payment  of  a  debt,  and 
clearly  implies  that  the  transaction 
was  a  loan  ;  that  the  promise  to 
pay  interest  imported  an  existing 
debt  upon  which  interest  was  to 
accrue,  and  the  statement  as  to 
payment  was  an  admission  that 
the  balance  was  unpaid ;  also,  that 
the  words  "  interest  from  this 
date,"  referred  to  the  date  of  the 
loan,  not  to  the  time  when  the 
instrument  was  excuted.  (Id.) 

3.  The  one  year's  statute  of  limita- 
tions (Code,  sec.  96),  does  not  apply 
to  an  action  under  the  provisions 
of  the  Revised  Statutes  (1  E.  8. , 
6(i7,  sec.  32),  authorizing  the  pur- 
chaser of  a  ticket  in  any  "  illegal 
lottery"  to  sue  for  and  recover 
double  the  sum  paid,  with  double 
costs.     It  is  not  an  action  "fora 
penalty  or    forfeiture,    given  in 
whole  or  in  part  to  any  person  who 
will     prosecute    for    the    same." 
(Grover  agt.  Morris,  73  N.  T.,  473.) 

4.  If  the  action  is  to  be  regarded  as 
one  for  a  penalty  or  forfeiture,  it 
comes    within    the    three    years' 
limitation    prescribed     in     cases 
"  where  the  action  is  given  to  the 
party  aggrieved"  (Code,  sec.   92), 
(Id.) 

5.  There  is  no  rule  of  law  fixing  the 
time  within  which  one  may  dis- 
cover   that  a  writing    does    not 
express    the    contract  which    he 
suppose.8  it  does,  or  which  bars 
him  of  relief  for  delay  other  than 
that   contained  in   the   statute  of 
limitations.     (First  Nat.   Bh.  agt. 
Morgan,  73  N.  T.,  593.) 
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LIS  PENDENS. 

1.  In  an  action  brought  to  foreclose 
a  mortgage,  a  notice  of  the  pend- 
ency of  the  action  was  filed  No- 
vember 22, 1877.  January  14, 1878, 
the  complaint  was  filed ;  on  Janu- 
ary sixteenth  judgment  was  en- 
tered,  and    on    February  seven- 
teenth an  order  was  made  direct- 
ing that  the  complaint  therein  be 
filed,  nunc  pro  tune,  as  of  Novem- 
ber 22,  1877.     January  9,  1878,  a 
judgment  creditor  of  the  husband 
of  the  mortgagor,  who  was  not 
made  a  party  to  the  foreclosure 
action,  commenced  an  action  to 
set  aside    a  conveyance    of   the 
property  from  the  husband  to  his 
wife  as  fraudulent,   and  filed  a 
notice  of  pendency  of  action  and 
complaint. 

Upon  an  application  to  compel 
a  purchaser  at  a  sale  under  the 
decree  of  foreclosure  to  complete 
his  purchase,  held,  that  the  title 
was  defective,  as  such  judgment 
creditor  had  not  been  made  a  par- 
ty to  the  foreclosure  action,  and 
that  he  was  not  bound  by  the  or- 
der directing  the  complaint  to  be 
filed,  nunc  pro  tune,  as  he  had  no 
notice  thereof.  ( Weeks  agt.  Tomes, 
16  Hun,  349.) 

2.  A  notice  of  the  pendency  of  an 
action,  in  which  an  attachment 
has  been    issued,    describing  the 
property  attached,  simply,  as  ' '  all 
the  real  property  of  the  defendant 
Brown,  or  in  which  she  may  have 
an  interest,   situate  in  Chenango 
county,"  is  a  mere  nullity,  and  an 
order  denying  a  motion  to  vacate 
the  same  does  not  affect  a  sub- 
stantial right  of  the  defeated  party 
and  is  not  appealable.    (Jaffray 
agt.  Brown,  17  Hun,  575.) 


MANDAMUS. 

See  INSPECTORS  OF  ELECTION  (NEW 

YORK  Crrr). 

The  People  ex  rel.  Van  Wyck  agt. 
Police  Commissioners,  ante,  445. 


1.  On  and  prior  to  April  26,  1878, 
the  defendant  Ferris  was  a  trustee 
and  the  president  of  the  village  of 
White  Plains.     On  that  day  the 
legislature    amended    the  village 
charter  by  providing  for  an  elec- 
tion of    trustees    on   the  second 
Tuesday,  and  an  election  by  them, 
on  the    third  Tuesday  of   May, 
1878,  of  a  president,  not  a  member 
of  the  board.     It  also  provided 
that  the  term  of  office  of  the  then 
trustees    should    expire    on  said 
third  Tuesday;  the  then  village 
officers  to  hold  office  till  their  suc- 
cessors qualified;  the  president  to 
preside  at  all  meetings  of  the  trus- 
tees.    On  the  third  Tuesday  of 
May,  the  trustees  elected  under 
the  act  of  1878  held  a  meeting  for 
the  purpose  of  electing  a  president- 
Ferris,    the     former     president, 
claimed  the  right,  as  president  of 
the  village,  to  act  as  presiding  of- 
ficer, and  by  his  casting  vote  the 
defendant  Lyon  was  elected  presi- 
dent.     Ferris's   right  to  preside 
being  contested,  one  of  the  trus- 
tees applied  for  and  procured  an 
order  directing  a  mandamus  to  is- 
sue,  commanding   Ferris  not  to 
preside  at  any  of  the  meetings  of 
said  trustees,  and  not  to  vote  on 
the  election  of  any  officer  by  the 
trustees,  and  commanding  Lyon 
not  to  take  the  oath  of  office  as 
president,  and  not  to  attempt  to 
exercise  any  of  the  powers  or  du- 
ties devolving  upon  the  president : 

Held,  that  the  writ  was  improp- 
erly issued;  that,  if  there  was  a 
vacancy  in  the  office  of  president, 
the  remedy  was  to  apply  for  an 
order  requiring  the  trustees  to 
meet  and  elect  one;  and  that  if 
there  was  an  unlawful  intrusion 
into  the  office,  then  the  remedy 
was  by  an  action  in  the  nature  of 
a  quo  warranto.  (People  ex  rel. 
Faile  agt.  Ferris,  16  Hun,  220.) 

2.  Where  an  express  company  re- 
fuses to  carry  fragile  goods,  such 
as  glass,  offered  to  it  for  transpor- 
tation, unless  the  shipper  will  ac- 
cept a  receipt  containing  a  contract 
limiting  the  company  s  liability 
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for  breakage,  &c.,  a  mandamus 
will  not  issue,  commanding  the 
express  company  to  carry  the 
goods,  subject  to  all  the  common- 
law  liabilities  of  a  common  car- 
rier. (People  ex  rel.  Walker  agt. 
Babcock,  16  Hun,  313.) 

3.  Where  the  relator,  upon  appli- 
cation for  a  mandamus,  takes  no 
issue  upon  the  allegations  of  the 
defendant's    affidavits,    but    pro- 
ceeds to  argument  and  asks  for  a 
peremptory  writ,  this  is  equivalent 
to  a  demurrer  ;  it  is  an  admission 
of  the  truth  of  the  facts  alleged 
in  said  affidavits,  but  a  denial  of 
their  sufficiency  in  law  to  prevent 
the  issuing  of  the  writ.      (People 
ex  rel.  agt.  Suprs.  West.  Co.,  73  N. 
T.,  173.) 

4.  Where  the  board  of  supervisors 
of  said  county,   in  auditing  the 
account  of  the  county  treasurer, 
allowed  him  such  excess,'    held, 
that  a  mandamus,  upon  the  appli- 
cation of  a  tax-payer,  would  lie 
requiring  the  board  to  reconsider, 
revoke  and  annul  the  audit  so  far 
as  it  allowed  to  the  county  trea- 
surer any  sum  in  excess  of  the 
$2,000.     (Id.) 

5.  Where  an  act,  the  doing  of  which 
is  sought  to  be  compelled  by.man- 
damus  is  the  final  thing,  and,  if 
done,  gives  to  the  relator  all  that 
he  seeks,  proximately  or  ultimate- 
ly,  the    question  whether  he  is 
entitled  to  have  that  act  done  may 
be  inquired  into  by  the  officer  or 
person  against  whom   the  man- 
damus is  sought,  and  also  by  the 
tribunal  which  is  moved  to  grant 
the  writ;  but  where  the  act  is  but 
a  step  toward  the  final  result,  the 
means  of  setting  in  motion  a  tri- 
bunal which  is  to  decide  upon  the 
right  to  the  final  relief  claimed, 
then  the  officer  or  tribunal  can 
only  inquire  whether  the  relator 
shows  a  right  to  have  the  act  done, 
not  as  to  his  right  to  final  relief. 
(People  ex  rel.  agt.  Canal  Apprais- 
ers, 73  N.  Y.,  443.) 

6.  Accordingly  held,  where  a  man- 
damus was  asked  for  t6  compel 


the  canal  appraisers  to  make  re 
turn  to  an  appeal,  that  the  only 
question  presented  to  the  court, 
or  to  the  canal  appraisers,  was 
whether  the  relator  had  a  right 
to  appeal,  or  to  have  a  return 
made;  that  this  did  not  depend 
upon  his  right  to  ultimate  success ; 
and  that,  therefore,  the  question 
whether  he  had  a  right  to  a  rever- 
sal, or  even  to  a  review  of  the 
decision  of  the  appraisers,  could 
not  be  considered,  but  was  to  be 
determined  by  the  appellate  tribu- 
nal; also,  it  appearing  that  the 
relator  had  a  right  to  take  an 
appeal,  and  that  he  served  notice 
of  appeal  in  due  time,  fteld,  that 
a  peremptory  writ  was  properly 
granted.  (Id.) 

7.  The  relator,  an  overseer  of  high- 
ways, under  the  direction  of  the 
commissioner  of  highways  of  the 
town,  removed  obstructions  from 
what  was  claimed  to  be  a  public 
highway.  The  owner  of  the  land 
brought  an  action  of  trespass, 
which  the  relator,  without  notice 
to  the  town  or  any  of  its  officers, 
defended,  and  a  judgment  for 
twenty-five  dollars  damages  was 
rendered  against  him ;  he  appealed 
to  the  general  term  and  the  court 
of  appeals ;  the  judgment  was  af- 
firmed. The  relator  then  present- 
ed a  claim  to  defendants  for 
$2,711.47  for  his  expenses  and 
disbursments,  which  the  board 
refused  to  allow: 

Held,  that  he  was  not  entitled 
to  a  mandamus  compelling  the 
audit  and  allowance  of  the  claim. 
(People  ex  rel.  Van  Keuren  agt. 
Town  Auditors,  74  N.  Y.,  311.) 

8.  A  mandamus  will  not  be  awarded 
to  compel  an  act  by  a  public  of- 
ficer in  respect  to  which  he  may 
exercise  judgment  or  discretion. 
(People  ex  rel.  Hammond  agt.  Leon- 
ard, UN.  Y.,  443.) 

MECHANIC'S  LIEN. 

1.  A  trustee  having  the  control  and 
management  of  the  estate  can 
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make  necessary  repairs  and  incur 
other  expenditures  requisite  for 
the  protection  of  the  property ;  but 
he  cannot,  unless  authorized  in  the 
instrument  creating  the  trust, 
make  large  and  expensive  im- 
provements. (Herbert  et  al.  agt. 
Herbert  et  al.,  ante,  383.) 

2.  The  mechanic's  lien  law  only 
subrogates  the  subcontractor,  pro 
tanto  to  the  rights  of  the  contract- 
or, under  the  contract,  and  he  can, 
except  in  case  of  fraud,  collusion 
or  intent  to  evade  the  act,  have 
no  other  or  greater  rights.  (Id.) 

8.  Certain  real  and  personal  estate 
was  conveyed  to  the  defendant 
Herbert,  in  trust,  to  receive  the 
rents,  income  and  profits  thereof 
and  after  paying  the  testator's  just 
debts  and  liabilities,  to  apply  the 
remainder  to  the  support  and  main- 
tenance of  the  wife  and  children 
of  the  said  testator  during  the  life 
of  his  said  wife.  Herbert,  as  trus- 
tee, employed  the  plaintiff  to  erect 
a  new  and  large  building  in  the 
place  of  an  old  one  belonging  to 
the  estate  whose  roof  leaked  and 
which  otherwise  needed  repairs. 
The  plaintiff,  as  contractor,  and 
others,  as  subcontractors,  filed 
mechanic's  liens  against  the  trust 
estate  for  labor  and  materials 
furnished : 

Held,  that  the  work  done  by  the 
plaintiff  and  others  under  the  con- 
tracts with  defendant  was  in  the 
nature  of  large  and  expensive 
improvements  and  that  the  latter 
had  no  authority  as  executor  to 
bind  the  estate  with  such  contracts 
and  the  liens  could  not  be  sus- 
tained. (Id.) 


MINING   ASSOCIATIONS. 

1.  The  plaintiffs  seek  by  mandamus 
to  compel  the  filing  in  the  office 
of  the  secretary  of  state  articles  of 
association  incorporating  the 
' '  Kesler  Mining  Company."  They 
state,  in  the  paper  sought  to  be  filed, 
that  the  corporation  is  for  "  the 


mining  of  gold,  silver  and  lead  in 
the  territory  of  Utah;"  they  also 
further  say,  in  the  articles  of  asso- 
ciation, that  the  said  company  is 
formed  for  the  purpose  of  carrying 
on  some  part  of  the  business  out- 
side the  state,  namely  in  Big  Cot- 
tonwood  district,  Utah,  and  the 
name  of  the  place  in  which  the 
principal  part  of  the  business  of 
the  said  company  is  to  be  trans- 
acted is  in  the  city  and  county  of 
New  York."  It  is  objected,  first, 
that  the  company  is  to  be  organ- 
ized to  mine  three  metals  and  that 
it  is  unlawful  under  the  act  to  form 
a  corporation  to  mine  for  more 
than  one.  Second,  that  the  place 
of  business  is  not  stated  with 
sufficient  explicitness: 

Held,  that  the  proposed  incorpo- 
ration does  not  seek  to  embark 
in  three  kinds  of  mining,  but  that 
it  is  one  kind  of  mining  though 
its  results  may  be  the  production 
of  three  metals  after  the  ingredi- 
ents of  the  ore  mined  are  separated. 

Held,  further,  that  it  is  not  the 
policy  of  the  law  to  limit  and  con- 
fine the  business  of  a  corporation 
in  its  commencement  to  the  mining 
of  one  kind  of  metal  (Compare 
sees.  1  and  20).  (The  People  on 
relation  of  Belnap  agt.  Beach, 
ante,  337.) 

2.  The  words  "any  kind  of  mining 
business,"  as  used  in  section  1, 
are  not  used  as  words  of  limita- 
tion, but  to  signify  that  the  forma- 
tion of  companies  is  allowed  for 
every  kind  of  mining  business: 
Held,  also,  that  the  place  of  busi- 
ness of  the  company  is  stated  in 
the  articles  of  association  with 
sufficient  explicitness  and  in  this 
respect  complies  with  the  statute 
(Laws  of  1857,  cliapter  29,  sec.  3). 
(Id.) 


MISTAKE  OF  FACT. 

1.  Plaintiff  purchased  certain  real 
estate,  subject  to  a  mortgage 
owned  by  defendant,  and  assumed 
its  payment.  Upon  settling  with 
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defendant,  plaintiff  claimed  that 
a  payment  of  some  $200  had  been 
made  by  the  mortgagor,  which 
was  not  credited  on  the  bond; 
which  was  denied  by  the  defend- 
ant. Plaintiff  said  that  he  would 
pay  the  amount  claimed,  but 
would  at  once  commence  an  action 
to  recover  back  the  overpayment. 
Plaintiff,  having  accordingly  made 
the  payment,  brought  this  action 
to  recover  the  money  as  paid  un- 
der a  mistake  of  fact,  and  pro- 
duced a  receipt  for  $164.66,  paid 
by  the  mortgagor  to  the  defend- 
ant, and  not  credited  on  the  bond : 
Held,  that  as  plaintiff  paid  the 
money  with  full  knowledge  of  all 
the  facts,  he  could  not  maintain 
this  action.  (Windbwl  agt.  Car- 
roll, 16  Hun,  101.) 


MISTAKE. 

1.  Where  a  complaint  alleged  that 
the  plaintiff  signed  a  deed  without 
reading  it,  under  a  belief  that  its 
contents  were  different  from  what 
they  really  were,  but  it  did  not 
appear  upon  what  facts  the  plain- 
tiff's belief  was  founded,  and  that 
they  were  of  a  character  to  justify 
trust  and  confidence,  or  that  it 
was  through  trust  and  confidence 
reposed  in  any  one,  or  in  any  rep- 
resentation   made    or     influence 
exercised,  that  plaintiff  omitted  to 
read  the  deed,  before  signing  the 
same: 

Held,  that  equity  would  not,  for 
such  mistaken  belief,  rescind  the 
deed.  ( Wittfiaus  agt.  Schack,  ante, 
310.) 

2.  Where  there  is  a  mutual  mistake 
of  facts,  equity  will  give  relief  by 
reforming  the  deed,  so  that  the 
true  agreement  of  the  parties  may 
be  carried  out.    A  mistake  by  one 
party,  and  fraud  in  the  other,  in 
taking  advantage  of  the  mistake, 
will  also  justify  the  court  in  grant- 
ing relief.     (Id.) 

S.  Unless  confidence  is  reposed,  a 
party,  before  signing  a  deed,   is 


put  upon  inquiry,  and  must  exer- 
cise proper  care  and  reasonable 
diligence.  (Id.) 

4.  The  mistake,  to  correct  the  conse- 
quences of  which  a  court  of  equity 
may  be    moved,   arises    through 
ignorance,     surprise,    imposition 
or  misplaced  confidence.    These 
terms  defined.     (Id.) 

5.  See  note  at  end  of  the  case.     (Id.) 

6.  Where,  by  mistake,  a  bond  pro- 
vided that  an  administrator  should 
obey  "all  the  orders  of  the  surro- 
gate of  the  county  of  Ontario," 
instead  of  Steuben: 

Held,  that  as  it  appeared  that 
the  surety  knew  of  the  use  to  be 
made  of  the  bond,  and  of  its  de- 
livery to  the  surrogate  of  Steuben 
county,  the  mistake  was  imma- 
terial. (Oerould  agt.  Wilson,  16 
Hun,  530.) 


MISTRIAL. 

1.  Upon  the  trial  of  this  action,  ex- 
ceptions were  taken  by  each  party 
to  rulings  admitting  evidence,  and 
defendants  excepted  to  a  refusal 
to  submit  certain  questions  of  fact 
to  the  jury.    The  court  directed  a 
verdict,  subject  to  the  opinion  of 
the  court  at  general  term,  under 
section  1185  of  the  Code  of  Civil 
Procedure : 

Held,  that  this  was  error,  and 
constituted  a  mistrial.  (Fire  De- 
partment agt.  Thomson,  16  Hun, 
474.) 

2.  The  trial  of  an  action  was  com- 
menced before  Mr.  justice  PRATT 
on  October  7,  1877,  and  continued 
until  January  26,  1878,  testimony 
being  taken  at  various  intermedi- 
ate dates.     The  term  of  office  of 
Mr.  justice  PRATT  expired  Decem- 
ber 31,  1877,  but  having  been  re- 
elected  he  commenced  a  new  term 
January  1,1878.  No  objection  was 
made  to  proceeding  with  the  trial 
by  any  of  the  parties  at  any  time : 

Held,  that  no  objection  to  the 


584 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


regularity  of  the  proceedings  could 
be  raised  after  judgment  therein. 
(KeUy  agt.  Christal,  16  Hun,  242.) 


MORTGAGE  FORECLOSURE. 

1 .  Where  A  conveyed  land  to  B,  sub- 
ject to  a  mortgage,  which  B  agreed 
to  pay,  B  afterwards  conveyed  an 
undivided  half  of  the  mortgaged 
premises  to  C  who  agreed  to  pay 
an  equal  half  part  of  the  mortgage, 
subsequently  B  conveyed  to  C  the 
other  undivided  half  of  the  prem- 
ises, but  in  the  last  conveyance 
there  was  no  assumption  by  C  of 
any   part  of   the  mortgage;   the 
mortgagee    having    assigned    the 
mortgage    to    the    plaintiff,    and 
guaranteed  its  payment,   upon  a 
foreclosure  of  the  mortgage : 

Held,  that  any  deficiency  arising 
upon  the  sale  of  the  mortgaged 
premises  should  be  borne  by  the 
parties,  as  to  whom  a  question 
arose,  as  follows:  C  was  liable 
only  for  one-half  of  any  deficiency 
but  in  the  event  of  a  failure  to  col- 
lect from  him,  the  mortgagee,  who 
had  guaranteed  to  the  plaintiff  the 
mortgage,  was  liable  for  the  whole 
deficiency.  (Harlem  Savings  Bank 
agt.  Mickelsburgh,  ante,  106.) 

2.  A  creditor  of  a  bankrupt  who  had 
been  discharged  under  composi- 
tion proceedings    in  bankruptcy 
may,  after  the  discharge,  foreclose 
his  mortgage.     The  discharge  in 
bankruptcy  does  not  discharge  his 
mortgage  lien.    (Cohn  agt.  Colby, 
ante,  168.) 

See  BANKRUPTCY. 

Matter  of  Colby,  ante,  256. 

See  TAX  SALE. 

Roosevelt  Hospital  agt.  Dowley  and 
others,  ante,  489. 


MOTIONS  AND   ORDERS. 

1.  An  application  for  an  attachment 
is  a  motion  within  section  401  of 


the  Code  ;  and,  under  the  provi- 
sion of  that  section  (sub.  7)  author- 
izing the  appointment  of  a  referee 
to  summon  and  examine  a  witness 
who  refuses  to  make  affidavit  vol- 
untarily when  required  for  the 
purposes  of  a  motion,  the  deposi- 
tion of  a  witness  may  be  taken  to 
be  used  upon  the  application. 
(AUen  agt.  Meyer,  73  N.  Y.,\.) 

2.  Upon    a   motion    to    vacate    an 
attachment  under  the  Code,  the 
question  is  not  one  of  jurisdiction, 
but  whether  upon  the  facts  pre- 
sented the  attachment  ought    to 
issue  ;  and  this  is  so  when  the 
motion  is  founded  upon  the  alleged 
insufficiency  of  the  affidavits  upon 
which  the  order  for  the  attach- 
ment was  granted.     (Id.) 

3.  The  granting  of  an  order  opening 
a  judgment  taken  by  default  is  in 
the  discretion  of  the  court  below  ; 
and,  in  the  absence  of  evidence  of 
an  abuse  of  this  discretion,  such 
order  is  not  reviewable  here.  (Law-' 
renee  agt.  Farley,  73  N.  T.,  187.) 

4.  As  to  whether  such  an  order  is  a 
final  one  or  affects  a  substantial 
right,  qwzre.    (Id.) 

5.  Where,    in  proceedings   supple- 
mentary to  execution,  an  order  is 
issued  restraining  a  third  person 
from  disposing  of  property  in  his 
possession  belonging  to  the  judg- 
ment-debtor "  until  further  order 
in  the  premises, "  an  order  appoint- 
ing a  receiver  is  such  further  order ; 
it  is  the  final  order  in  the  proceed- 
ings, and  any  restraint  thereafter 
desired  should  be  inserted  in  that 
order.    (People  ex  rel.  agt.  Randall, 
73  N.  T.,  416.) 

6.  An  order,  fixing  the  compensation 
of  a  sheriff   "  for  his  trouble  and 
expense  in  taking   possession  of 
and    preserving "    property     at- 
tached, as  provided  for  by  section 
243  of  the  Code,  is  not  reviewable 
here;  the  sum  to  be  allowed  is  in 
the  discretion  of  the  judge  grant- 
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ing  the  attachment.     (Ger.   Am. 
Bk.  agt.  M.  B.  Coal  Co.,  74  N.  Y., 

58.) 

7.  The    judge    may  determine  the 
matter  upon  affidavits;  where  the 
facts  are  disputed  he  may  order  a 
reference  to  determine  them,  but 
is  not  bound  so  to  do.     (Id.) 

8.  An  order,  overruling  a  reply  to 
a  counter-claim,  as  frivolous,  with 
leave  to  plaintiff  to  reply,  and,  in 
case  of  failure  so  to  do,  directing 
judgment  for  defendant,    is  not 
reviewable  here ;  it  is  not  one  of 
the  orders  specified  in  the  pro 
vision  of  the  new  Code  (sec.  190)  in 
reference  to  appeals  to  this  court. 
(Jones agt.  Indium,  74  N.  Y.,  61.) 

9.  An  order  sustaining  a  demurrer 
to  a   complaint,  with   costs,  and 
dismissing    the  complaint  unless 
plaintiff  amends  and  pays    costs 
within  a  specified  time,  cannot  be 
reviewed  in  this  court  until  after 
final  judgment  has  been  entered 
dismissing  the  complaint,  and  only 
on  appeal    from    the    judgment. 
(Elwett  agt.  Johnson,  74  N.  Y.,  80.) 

10.  An  order  of  affirmance  by  the 

feneral  term  recited  such  an  or- 
er  as  entered  June  6,  1874,  giv- 
ing plaintiff  twenty  days  to  amend, 
also  that  judgment  was  entered 
for  costs  June  13,  1874;  no  judg- 
ment roll  was  contained  in  the 
case,  and  that  a  judgment  was  en- 
tered only  appeared  from  the  re- 
cital : 

Held,  that  this  did  not  show 
a  final  judgment  on  the  demurrer, 
as  it  could  not  be  a  judgment  dis- 
missing the  complaint,  it  having 
been  entered  before  the  expiration 
of  the  twenty  days  ;  and  that  the 
order  of  general  term  was  not  ap- 
pealable. (Id.) 

11.  The  decision  of  the  special  term, 
restraining  a  life  insurance  com- 
pany from  the  further  prosecutidn 
of  its  business,  and  appointing  a 
receiver  thereof,  upon  application 
of  the  attorney-general  under  the 

VOL.  LVII  74 


insurance  law  (sec.  7,  chap.  902, 
Laws  of  1869),  is  not  final;  it  is  for 
the  general  term,  and  for  this 
court,  to  critically  scrutinize  the 
proceedings  in  every  case,  and  to 
determine  whether  good  cause 
existed  for  interference,  and 
whether  there  is  sufficient  reason 
for  continuing  it.  (In  re  People 
agt.  At.  Mut.  L  Ins.  Co.,  74  N. 
Y,  177.) 

12.  The  rules    applicable    to  judg- 
ments as  estoppels  do  not  apply  to 
their  full  extent  to  orders  made  on 
motions.     (Rigqs  agt.  Pursett,  74 
N.  Y,  370.) 

13.  Such  an  order  is  not  conclusive, 
as  an  adjudication,  as  to  a  fact 
which  might  have  been,  but  which 
was  not  actually  litigated.    (Id.) 

14.  The  motion  may  also  be  renewed 
upon  a  different  state  of  facts,  or 
by  supplying    defects    in  proof. 
(Id.) 

15.  The  rule,  requiring  leave  to  be 
obtained  before  renewing  a  mo- 
tion, is  one  of  practice  merely;  it 
does  not  affect  the  power  of  the 
court  to  reconsider  its  decision  on 
a  motion,  upon  additional  facts 
presented  on  a  subsequent  motion, 
without  such  consent  having  been 
preliminarily  obtained.     (Id.) 

16.  The  affirmance  of  an  order,  by 
this  court,   does  not  add  to  its 
effect,   or  preclude  a  renewal  of 
the  motion  in  the  discretion  of  the 
court  below,   upon    different  or 
additional  facts.     (Id.) 

17.  An  order  of  general  term  di- 
rected T. ,  chamberlain  of  the  city 
of  New  York,  to  pay  over  to  the 
petitioner  her   proportion  of    so 
much  of  a  fund  deposited  with  L., 
late  chamberlain,  as  came  to  the 
hands  of  T.,  and  directed  a  refer- 
ence to  take  proof  of  the  facts  re- 
lating to  the  manner  in  which  L. 
had  invested  the  fund,  and  his  dis- 
position thereof,  &c.      The  order 
provided  that  upon  proofs  the  pe- 
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titioner  might  apply  for  relief,  re- 
serving all  questions  until  such 
application.  L.  appealed  from  the 
order  so  far  as  it  affected  him: 
Held,  that  the  court  had  power  to 
make  the  order ;  and  that  those  por- 
tions appealed  from  were  simply 
interlocutory,  affecting  no  substan- 
tial rights,  and  so  were  not  appeal- 
able. (Chesterman  agt.  Eyland, 
UN.  T.,  452.) 

18.  A  motion  to  compel  appellants' 
attorney  to  pay  costs,  personally, 
on  dismissal  or  appeal,  cannot  be 
made  here;  it  must  be  made  in 
the  court  below,  after  the  judg- 
ment   has    been    there    entered. 
(Struffman  agt.  Mutter,  74  N.  T., 
594.) 

19.  When  order  denying  motion  to 
vacate  order  for  publication  of 
summons  not  reviewabje,  and  suf- 
ficiency of  affidavit.      (See   Howe 
Mack.   Go.   agt.   Pettibone,   74  N. 
T.,  68.) 

20.  It  rests  in  discretion  of  court  to 
decide     on     motion     conflicting 
claims  as  to  damages  allowed  by 
assessors  of  New  York  city  for 
street  improvement,  and  its  order 
not  reviewable  here.     (See  In  re 
Hatch  [Mem.],  74  N.  T.,  611.) 


MUNICIPAL  CORPORATIONS. 

1.  A  municipal  corporation  (a  vil- 
lage or  city),  which,  by  its  char- 
ter, has  full  control  over  its  streets 
and  highways,  is  liable  for  an  in- 
jury caused  by  a  defect  therein, 
whenever  its  officers  have  been 
remiss  and  negligent  in  the  dis- 
charge of  their  duties.     (McDer- 
mett  agt.  City  of  Kingston,    ante, 
196.) 

2.  Where,  by  the  charter  of  a  city, 
the    common   council  had  "full 
power    *        *        *    to  regulate 
and  superintend  the  laying  of  all 
gas-pipes,"  and,   after  the  pipes 
Ead   been  placed  in  position,  to 


restore  and  make  the  street  or 
highway  safe  for  use,  the  common 
council,  by  a  general  ordinance, 
authorized  any  company  to  lay 
down  gas-pipes,  and  instead  of 
reserving  its  supervisory  care  over 
the  work,  simply  declared  it  to  be 
the  duty  of  such  company  to  put 
the  streets  again  in  good  condi- 
tion, and  to  maintain,  during  the 
progress  of  the  work,  proper 
guards  and  lights,  under  a  cer- 
tain penalty  for  a  neglect  so  to 
do ;  in  an  action  against  the  city 
to  recover  damages  for  an  injury 
to  plaintiff  by  falling  into  a  ditch 
which  had  been  cut  by  the  gas 
company  directly  across  the  side- 
walk, the  proof  showed  that  not 
only  was  permission  given  to  the 
gas  company  to  make  excavations 
for  the  laying  of  its  pipes  by  a 
general  ordinance,  but  the  particu- 
lar work  done  was  witnessed  by 
one  of  the  aldermen  of  the  city : 

Held,  that,  under  these  circum- 
stances, if  the  excavation  was  left 
in  an  unsafe  condition,  and  the 
plaintiff,  whilst  traveling  upon 
the  sidewalk,  and  using  due  and 
ordinary  care,  was  injured  solely 
by  reason  of  the  unsafe  condition 
thereof,  the  corporation  is  respon- 
sible to  him  for  the  injuries  sus- 
tained thereby.  (Id.) 

3.  The  negligence  of  the  officers  of 
the  corporation  in  this  case  does 
not  consist  in  a  failure  to  discover 
within  a   reasonable   time  what 
they  ought  to  have  observed,  but 
in    the    conferring  upon   others 
general  power  to  disturb  streets, 
and  knowledge  of  such  work  in 
progress,  without  the  exercise  by 
them  of  the  supervisory  control 
thereover,  which   the    law   gave 
them,  and  which  they  were  bound 
to  use  for  the  safety  of  the  public. 
(Id.) 

4.  Negligence  of  the  city  may  be 
evidenced  as  well  by  non-user  of 
power  conferred  in  the  supervi- 
sion of  the  acts  of    others,  as  in 
the  failure  to  remove  obstructions, 
or    to    repair    streets,  when  the 
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need  of  either  is  known  or  ought 
to  ha ve  been  known.     (Id.) 


NEGLIGENCE 

1.  Absence  of  all  supervision  and 
care  on  the  part  of  bailees,  with 
respect  to  the  subject  of  the  bail- 
ment, is,  of  itself,  such  negligence 
as  to  render  them  liable  for  its  loss 
through  the  wrongful  acts  of  their 
agents.  (Cutting  agt.  Marlor,  ante, 
56.) 

2.  A  banking  corporation  is  under  a 
duty  to  adopt  rules  and  regula- 
tions and  so  to  conduct  its  busi- 
ness as  that  the  property  intrusted 
to  its  safe-keeping  shall  be  reason- 
ably protected  against  misapplica- 
tion by  its  servants  and  agents. 
An  omission  to  adopt  and  enforce 
prudent  rules  in  this  regard  is  a 
failure  of  duty  towards  its  dealers 
and  is  blamable  negligence.    (Id.) 

See  MUNICIPAL  CORPORATIONS. 
McDermett  agt.  City  of  Kingston, 
ante,  196. 

See  NEW  YORK  CITY. 

Hume  agt.  The  Mayor,  &c.,  ante, 
359. 

NEW  TRIAL. 

1.  In  penal  actions,  and  those  of  a 
kindred  character,  the  court  will 
not  grant  a  new  trial  or  disturb  a 
verdict  of  a  jury,  unless  some  mis- 
direction has  been  given  or  error 
of  law  committed.     For  errors  of 
judgment  in  the  jury,  in  weighing 
the  evidence,  where  the  verdict  is 
for  the  defendant,  the  court  will 
not  grant  a  new  trial.    (Decker  agt. 
Stauring,  ante,  495.) 

2.  So  held  in  this  case,  where  the  ac- 
tion was  brought  by  a  wife  to 
recover    damages  under   chapter 
646,  Laws  of  1873,  known  as  the 
civil  damage  act,  for  alleged  inju- 
ry to  her  "means  of  support,"  by 
the  intoxication  of  her  husband. 
(Id.) 


3.  Whether  she  received  such  injury 
to  her  "means  of  support,"  is  a 
question  for  the  jury,  and  their 
finding  on  such  question  will  not 
.be  disturbed  except  for  some  mis- 
direction or  error  of  law.     (Id.) 

4.  Under  section  999  of  the  Code  of 
Civil  Procedure,  it  is  left  to  the 
discretion  of  the  trial  justice  to 
decide  whether  or  not  he  will  en- 
tertain a  motion,  upon  his  min- 
utes, to  set   aside  a  verdict  as 
against  the  weight  of  evidence. 
Where  such  a  motion  is  enter- 
tained and  denied,  it  cannot  be 
reviewed  at  general  term,  unless 
the  case  states  that  it  contains  all 
the  evidence   bearing    upon   the 
question.     (Cheney  agt.  N.  T.  C. 
and  H.  E.  R  E.  Co.,  16  Hun,  415.) 

5.  Where,  on  a  disputed  question  of 
fact,  there  is  a  conflict  of  testi- 
mony, the  preponderance  of  evi- 
dence must  be  overwhelming  to 
induce  a  court  to  disturb  a  verdict. 
(Id.) 

6.  An  appeal  to  this  court  from  an 
order  of  general  term  granting  a 
new  trial,  in  a  case  tried  by  a  jury, 
will    not  be  entertained    if  any 
material  and  controverted  ques- 
tion of  fact  was  involved,  and  the 
general  term  might  have  granted 
the  new  trial  upon  such  question 
of  fact.     (Harris  agt.  Burdett,  73 
N.  T.,  136.) 

7.  The  appealability  of  the  order 
does  not  depend  upon  the  question 
whether  the  new  trial  was  or  was 
not  actually  granted  upon  ques- 
tions of  fact.     It  would  not  be 
appealable,    although    it   should 
conclusively  appear  that  the  deci- 
sion was  based  upon  questions  of 
law  only.     (Id.) 

8.  This,  however,  cannot  be  made 
conclusively  to    appear,    as    the 
opinion  of  the  court  below  will 
not  be  regarded  as    conclusive, 
and  there  is  no  authority  for  insert- 
ing in  the  order  the  ground  of 
reversal.    (Id.) 
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9.  Upon  appeal  to  this  court  from 
an  order  graiiting  a  new  trial,  the 
appellant  takes  the  risk,  not  only 
of   the  questions    considered   by 
the  court    below,   but  of    every 
other  exception  appearing  on  the 
record  ;  the  respondent  may  sus- 
tain the  order  upon  showing  any 
legal  error,  whether  noticed  by 
the  court  below  or  not.     (Mackay 
agt.  Lewis,  73  N.  T.t  382.) 

10.  A  party  who  appeals  to  this  court 
from  an  order  granting  a  new  trial 
takes  the  risk  of  any  exception 
contained  in  the  case  which  might 
have  been  made  a  ground  of  re- 
versal,  whether   it  was    in  fact 
BO  made  or  not.     (Krekeler  agt. 
Thaule,  73  N.  T.,  608.) 


NEW  YORK  (CITY  OF). 

1.  On    appeal   from   judgment   on 
exceptions  taken  at  the  trial  (the 
order  denying    motion  for    new 
trial  not  being  appealed  from)  the 
Qourt  will  not  disregard  the  find- 
ings of  a  jury  if  there  is  any  evi- 
dence to  sustain  them.     So  where 
there  was  conflicting  evidence,  as 
to  whether  an  awning  had  been 
properly  erected,  the  jury  having 
found  that  it  was  not,  the  fact 
that  it  did  not  fall  till  after  the 
lapse  of  seven  years,  was  not,  as 
a  matter  of  law,  conclusive  evi- 
dence that  it  had  been  properly 
constructed.      (Hume    agt.     T/te 
Mayor,  &c.,  ante,  359.) 

2.  The  duty  of  the  city  of  New  York 
to  keep  its  streets,  &c. ,  in  such 
repair  that  they  may  be   safely 
traveled,  and  its  liability  for  in- 
juries reuniting  from  its  neglect  to 
do  so,  is  not  confined  to  the  road- 
bed.    It  extends  to  a  permanent 
covering  or  roofing  —  a  defective 
wooden  awning,  erected  over  the 
sidewalk,    supported    against    a 
house  fronting  on  the  street,  and 
by  posts  set  in  the  sidewalk,  near 
the  curbstone^    (Id.) 

3.  This  liability  attaches  even  where 


such  a  structure,  if  defective,  was 
not  authorized  by  the  city,  if  the 
city  had  notice  of  the  danger,  if 
it  had  existed  so  long,  and  the  de- 
fect was  so  easily  observed,  that 
notice  could  be  inferred.  (Id.) 

4.  An  awning  constructed  in  a  de- 
fective manner,  so  as  to  be  dan- 
gerous, prohibited  by  city  ordi- 
nances, is  a  nuisance ;   and  it   is 
the  duty  of  the  city  after  notice, 
express  or  implied,  to  remove  it. 
If  authorized  by  ordinance,   the 
city  is  liable  for  negligence,  if  it 
is  permitted  to  be  constructed  in 
an  insecure  manner.     (Id.) 

5.  Hume  agt.  The  Mayor  (47  N.  T., 
639),  distinguished.     (Id.) 

6.  Same  agt.  Same  (9  Hun,  647),  re- 
versed.    (Id.) 

7.  The  supreme  court  has  jurisdic- 
tion to  review  the  proceedings  and 
action  of  both  the  mayor  of  the 
city  of  New  York  and  the  gover- 
nor of   the  state  of  New  York, 
in  removing  a  person  from  the  of- 
fice of  police  commissioner  of  the 
city  of    New  York.     (Matter  of 
Sidney  P.  Nichols,  ante,  395.) 

8.  When  the  governor  of  a  state  re- 
fuses to  act  as  the  law  directs,  or 
when  he  acts  contrary  to  law  to 
another's    injury,  or    where    he 
makes  an  error  or  mistake  in  the 
discharge    of    a    judicial    duty, 
.which  the  statute  might  have  au- 
thorized another  to  perform,  in 
any  of  these  cases  the  party  ag- 
grieved may  seek  the  protection 
of  the  courts,  who,  in  listening  to 
the  complaint  and  in  redressing 
the  grievance,  if  any  exist,  usurp 
no  executive  functions,  but  sim- 
ply assert  and  exercise  their  own. 
(Id.) 

9.  The  action  which  the  governor  of 
this  state  is  called  upon  to  take 
when  the  mayor  transmits  to  him 
the  certificate  of  removal  (as  re- 
quired by  the  charter)  is  judicial 
in    its    character.     He    is  called 
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upon  to  judge  and  decide  whether 
the  reasons  which  the  mayor  gives 
for  the  removal  are  sufficient,  and 
he  is  bound  to  take  all  informa- 
tion necessary  to  enable  him  to 
decide  whether  he  ought  to  with- 
hold his  approval  of  the  act  of  re- 
moval initiated  by  the  mayor, 
under  the  law  which  defines  their 
respective  powers  and  obligations 
in  such  cases.  The  investigation 
of  such  questions  and  their  deter- 
mination is 'the  exercise  of  judi- 
,  cial  power,  and  his  action  may  be 
reviewed  by  the  courts.  (Id.) 

10.  The  power  of  removal  of  the 
heads  of  departments  in  the  city 
of  New  York,  is  given  by  its  char- 
ter (Laws  of  1873;  chap.  335,  sec- 
tion 25),  and  is  as  follows:  "  The 
heads  of  departments,  including 
those  retained  as  above,  and  all 
other  persons  whose  appointment 
is  in  this  section  provided  for, 
may  be  removed  by  the  mayor  for 
cause,  and  after  opportunity  to  be 
heard,  subject,  however,  before 
such  removal  shall  take  effect,  to 
the  approval  of  the  governor,  ex- 
pressed in  writing: " 

Held,  that  the  power  to  remove 
a  person  from  office,  "  for  cause," 
as  given  in  the  charter,  means 
that  the  "cause"  of  removal 
should  be  found  in  some  act  of 
omission  or  commission  by  the 
officer  in  regard  to  his  duties  or 
affecting  his  general  character, 
which  the  law  and  a  sound  public 
opinion  will  pronounce  to  be  suf- 
ficient to  justify  a  forfeiture  of 
the  office,  and  not  in  the  public 
bias  or  personal  dislike  of  the 
city's  executive  chief,  nor  in  his 
leaning  toward  another  individual 
for  whom  the  place  is  desired : 

Held,  further,  that  the  provis- 
ion contained  in  the  charter  of  the 
city  of  New  York  (Laws  of  1873, 
chap.  335,  section  25),  authorizing 
the  mayor  of  the  city,  with  the 
approval  of  the  governor  of  the 
state,  to  remove  the  head  of  a  de- 
partment "for  cause,  and  after  an 
opportunity  to  be  heard,"  necessa- 
rily involves  a  definite  and  specific 


statement  of  the  charge,  a  rea- 
sonable time  to  answer  it,  the 
right  to  hear  and  examine  the  evi- 
dence by  which  it  is  attempted  to 
be  sustained,  to  produce  testimony 
to  show  its  falsity,  and  the  aid 
and  advice  of  counsel  in  the  con- 
duct of  the  examination.  (Id.) 

11.  The  charter  of  the  city  of  Ne-w 
York  (Laws  of  1873,  chap.  335,  sec. 
25)  provides  that  a  police  commis- 
sioner "shall  hold  his  office  for 
the  term  of  six  years  and    *    *    * 
until  a  person  is  duly  appointed 
in  his  place.     The  terms  of  office 
of  all  such    *    *    *    shall  com- 
mence on  the  first  day  of  May." 
The  charter  further  provides  that 
the  mayor  shall,  within  ten  days 
from  the  occuring  of  any  vacancy, 
whether  by  expiration  of  the  term 
or  otherwise,  nominate  for  con- 
firmation to   fill    such    vacancy, 
which  nominee,  when  confirmed, 
shall  hold  his  office  for  the  unex- 
pired  term    of    his    predecessor. 
(The  People  ex  rel.    Wheeler  agt. 
Cooper,  ante,  416.) 

12.  By  amendment  (Laws  of  1874 
chap.  300,  sec.  3)  the  mayor  was 
given  the  power  of  appointment 
without    confirmation     "to    fill 
any  vacancy     *     *      *     which 
*    *    *    occurs  from  death,  res- 
ignation or  other  cause  than  the 
expiration  of  the  full  term  : " 

Held,  that  under  these  provis- 
ions, when  the  term  of  office  of  a 
police  commissioner  has  expired, 
there  exists,  de  jure,  a  vacancy; 
that  the  person  holding  over  is  an 
officer  only  de  facto;  that  there  is 
no  unexpired  term  to  which  the 
mayor  can  appoint.  (Id.) 

13.  Semble  a  nomination  and  con- 
firmation would  be  for  a  full  term 
of  six  years  and  not  for  the  unex- 
pired term  of    six  years  dating 

.  from  the  termination  of  the  pre- 
vious term.     [REP.    (Id.) 
• 

14.  Under  the  charter  which  pro 
vides  that  the  heads  of   depart- 
ments, police  commissioners  and 
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others  "maybe  removed  by  the 
mayor  for  cause,  after  opportu- 
nity to  be  heard  : " 

Held,  that  the  mayor,  in  making 
removals,  acts  executively ;  but  in 
giving  opportunity  to  be  heard  and 
determining  the  existence  of  the 
cause  he  acts  judicially.  Such  ju- 
dicial action  is  subject  to  review 
in  the  courts  by  certiorari.  Pro- 
hibition will  also  lie  if  he  shall 
commence  proceedings  to  deter- 
mine whether,  in  the  case  of  a 
hold-oner  officer,  there  was  cause 
for  removal.  Having  in  such  a 
case,  no  jurisdiction  to  try  the 
question  of  cause  and  having  in 
another  parallel  case  overruled  the 
objection  to  his  jurisdiction,  the 
presumption  that  he  will  not  as- 
sume a  jurisdiction  beyond  his 
powers  does  not  apply,  and  the 
courts  will,  by  prohibition,  pre- 
vent his  proceeding  on  the  charges 
preferred.  The  rule  of  presump- 
tion fails  where  the  reason  of  it 
has  no  application.  (Id.) 

See  INSPECTORS  OP  ELECTION  (NEW 

YORK  CITY.) 

The  People  ex  rel.  Van  Wyck  agt. 
Police  Commissioners,  ante,  445. 


NON-RESIDENTS. 

1.  Where  service  of  a  summons  by 
publication  upon  a  non-resident 
defendant  is  ordered,  a  personal 
service  out  of  the  state  is  equally 
valid  to  give  jurisdiction  as  if 
service  had  been  made  by  publica- 
tion and  deposit  in  the  post-office 
(Code,  sec.  135).  (Jenkins  agt. 
Fahey,  73  N.  Y.,  355.) 


OFFER. 

1.  Defendant's  attorney  served  an 
offer  to  allow  judgment  to  be 
taken  for  a  sum  named,  with  costs, 
which  was  signed  by  him,  but  was 
not  accompanied  by  an  affidavit 
showing  his  authority  to  make  it, 
as  required  by  section  740  of  the 
Code  of  Civil  Procedure.  -Plain- 


tiff served  a  notice  declining  to 
accept  the  offer  but  giving  no 
reason  therefor.  Upon  the  trial 
the  plaintiff  recovered  less  than 
the  amount  named  in  the  order. 
Thereafter  the  defendant  moved 
to  be  allowed  to  amend  the  offer 
by  annexing  thereto  his  affidavit 
showing  his  authority  to  make  it : 
Held,  that  the  motion  was  prop- 
erly denied.  (Riggs  agt.  Waydett, 
17  Hun,  515.) 


OFFICIAL   SWORN    REPORTS. 

1.  The  executive  and  administrative 
officers  of  the  state  have  power  to 
prescribe,  pursuant  to  statute,  the 
form,  contents  and  mode  of  veri- 
fication of  corporate  reports,  such 
as  are  annually  required  by  law. 
(The  People  agt.  Vail,  ante,  Hi.) 

2.  Under  the  statute  (Laws  of  1843, 
chapter  218,  section  3,  as  amended 
by  chapter  419,  Laws  of  1847)  the 
superintendent    of    the    banking 
department  may  call  upon  a  bank- 
ing institution  to  state,  in  its  re- 
port, in  a  general  way,  the  largest 
loan  made  to  "  any  one  individual, 
firm   or   corporation,"   and    such 
information  is  necessary  to  show 
its     "condition."      The    act    re- 
quires   something    more    than  a 
mere  statement  of  the  sum  total 
of  all  its  "loans  and  discounts." 
Some  thing  which  will  show  the 
"  condition  "  of  the  bank  in  that 
respect,  and  the  maximum  of  a 
loan  to  a  single  individual,  firm 
or  corporation,  is  within  the  plain 
requirements  of  the  law.     (Id.) 

3.  The  superintendent  of  the  bank- 
ing department  has  the  right  to 
require  the  report  of  the  bank  to 
show  the   "aggregate    of   loans 
upon  paper    made,   accepted  or 
indorsed  by  directors  individually 
or   as  members  of  firms."    And 
this  includes  liabilities  by  the  di- 
rectors to  the  bank,  whether  ma- 
tured or  not.     (Id.) 

4.  On  a  motion  to  quash  an  indict- 
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merit,  it  is  not  necessary  that  the 
defendant  should  be  present  in 
court  during  the  argument.  A 
preliminaryobjection  that  the  pres- 
ence of  the  defendant,  during  the 
argument,  should  be  required, 
will  not  be  sustained.  (Id.) 


ORDERS. 

1.  No  jurisdiction  has  been  confer- 
red upon,  or  exists  in,  the  court 
of  common  pleas  to  review,  upon 
appeal,  orders  made  by  the  marine 
court;  its  appellate  jurisdiction  in 
respect  to  the  determinations  of 
that  court  is  confined  to  appeals 
from  judgments  only.     (Bamberg 
agt.  Stern,  ante,  262.) 

2.  The  plaintiff  brought  action  for 
goods  sold  and  delivered,  and  a 
judgment  was    had    by  default. 
The  plaintiffs,  on  affidavits  alleg- 
ing fraud,  obtained  his  arrest  be- 
fore judgment.     The  defendant, 
meanwhile,  effected  a  composition 
in  bankruptcy  with  his  creditors. 
His  counsel  applied  for  a  stay  of 
proceedings  on  the  judgment  at 
the  special  term  of  the  marine 
court,  which  application  was  de- 
nied.   An  appeal  was  taken  from 
the  order  denying  the  stay  to  the 
general  term  of  the  marine  court, 
where  the  special  term  order  was 
reversed  and  the  plaintiffs  were 
thereupon  stayed: 

Held,  that  the  proceeding  was 
an  order  and  not  a  judgment,  and 
was,  therefore,  not  appealable  to 
the  common  pleas.  (Id.) 

3.  Under  the  Code  of  Civil  Proced- 
ure, an  ex  parte  order  in  an  action 
pending  in  one  of  the  city  courts 
is  good  if  obtained  from  a  judge 
of  any  of  the  superior  city  courts. 
(Gunning  agt.  Appleton,  ante,  510.) 

4.  October  12,  1874,   the  plaintiffs 
recovered  a  judgment  against  one 
Loomis  in  an  action  triable  in  On- 
ondaga      county,     from     which 
Loomis  took  an  appeal  and  gave 
the  requisite  security  to  stay  pro- 


ceedings during  the  pendency 
thereof.  In  January,  1877,  Loomis 
applied  to  the  Rome  Savings  Bank 
for  a  loan  of  $1,000  on  premises 
in  Oneida  county,  on  which  the 
bank  then  held  a  mortgage  for 
$3,000,  and  which  were  also  in- 
cumbered  by  a  second  mortgage 
for  $400,  and  the  plaintiffs'  judg- 
ment, a  transcript  of  which  had 
been  filed  in  that  county.  In  pur- 
suance of  an  agreement  between 
the  parties  an  order  was  obtained 
at  a  special  term  held  in  Rome, 
Oneida  county,  on  March  27, 
1877,  releasing  the  said  premises 
from  the  lien  of  the  judgment. 
Neither  this  order  nor  the  papers 
on  which  it  was  granted  were  ever 
filed  in  Onondaga  county.  There- 
after and  more  than  ten  days  from 
the  granting  of  the  order  the  sav- 
ings bank,  on  production  of  a  cer- 
tified copy  of  it,  paid  off  the  $400 
mortgage,  and  paid  the  balance  of 
the  $1,000  to  Loomis,  taking  from 
him  a  mortgage  for  $  1 , 000.  Upon 
a  motion  by  plaintiffs  to  vacate 
this  order,  their  judgment  having 
been  affirmed  on  appeal: 

Held,  that  the  motion  was  prop- 
erly granted ;  that  as  the  order  and 
papers  had  not  been  filed  in  the 
office  of  the  clerk  of  the  county 
of  Onondaga  within  ten  days  from 
the  time  it  was  granted,  it  thereby 
became  vacated  and  that  the  lien 
of  the  judgment  was  prior  to  that 
of  the  mortgage.  (Bronner  agt. 
Loomii,  17  Hun,  439.) 


PARTIES. 

1.  In  an  action  to  set  aside  a  convey- 
ance of  land  fraudulently  obtained, 
it  is  not  improper  to  join  a  claim 
for   the    rents    received    by    the 
grantee.   J^-nd  where  such  action 
is  broughT  after  the  death  of  the 
grantee,  intestate,  it  is  not  improp- 
er to  join    with  the  widow    and 
heirs  of  the  deceased  the  adminis- 
trator as  a  party.     (Colenuin,  agt. 
Phelps  and  others,  ante,  393.) 

2.  Equity  seeks  to  avoid  a  multi- 
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plicity  of  suits,  and  where  the 
rights  of  all  the  parties  may  be 
well  determined  in  one  action,  it 
is  best  that  such  action  should  be 
upheld  where  no  positive  rule  of 
law  or  settled  practice  is  violated. 
(Id.) 

3.  A  purchaser  at  a  tax  sale,  and  to 
whom  a  lease  is  made  of  premises 
subject   to    a    mortgage,  secures 
thereby  a  lien,  which  entitles  him 
to  priority  over  the  mortgage,  for 
the  consideration  paid  at  the  tax 
sale,  with  the  interest  allowed  by 
law.     (Roosevelt  Hospital  agt.  Dow- 
ley  and  others,  ante,  489.) 

4.  Such  person  is  a  proper  party  to 
an  action  for   the  foreclosure  of 
the  mortgage,  and  the  judgment 
should  provide  for  the  payment 
out  of  the  proceeds  of  the  sale,  of 
his  prior  lien.    (Id.) 

See  LEASE. 

Schaefee  et  al.  agt.  Herikel.  ante, 
97. 

5.  The  act  of  1875  (chap.  49  Laws 
of  1875),  authorizing  actions  to  be 
brought  by  and  in  the  name  of  the 
people  of  the  state  to  recover  back 
moneys  unlawfully  obtained,  be- 
longing to  a  municipal  corpora- 
tion, does  not  deprive  a  munici- 
pality of  the  right  to  set  off  in  an 
action  against  it  a  claim  against 
the  plaintiff,  although  it  may  arise 
out  of  a  transaction  which  might 
under  said  act  be  the  subject  of 
a  suit  in  behalf  of   the  people. 
(Wood    agt.   Mayor,    &c.,    73  N. 
Y.,  557.) 

6.  An  action  to  set  aside  and  vacate 
a  judgment  against  a  corporation, 
on  the  ground  that  it  was  obtained 
without  consideration,  by  collu- 
sion with  the  officers*>f  the  cor- 
poration, and  in  fraud  of  creditors, 
may  properly  be  brought  in  the 
name  of  and  by  a  receiver  of  the 
corporation.    (Whittlesey  agt.  De- 

>/,  73  N.  Y.,  571.) 


7.  A  joint  stock  association,  consist- 


ing of  seven  or  more  shareholders, 
is,  under  the  act  of  1849  (sec.  1, 
chap.  258,  Laws  of  1849),  properly 
sued  in  the  name  of  its  president. 
(Nat.  Bk.  of  8.  agt.  Van  Derwerk- 
er,  74  N.  Y.,  234.) 

8.  Where  a  husband  and  wife  are 
living  together  and  mutually  en- 
gaged in  providing  for  the  sup- 
port   of    themselves    and    their 
family,  and  there  is  nothing  to 
indicate  an  intention  on  the  part 
of  the  wife  to  separate  her  earn- 
ings, the  husband  may  maintain 
an    action  in  his  own    name    to 
recover  them.     (Birkbeck  agt.  Ack- 
royd,  UN.  Y.,  356.) 

9.  The  provisions  of  the  new  Code 
(sec.  870  et  seg.),  authorizing  the 
examination    of  a  party    to    an 
action,  before  trial,  at  the  instance 
of  the  adverse  party,  do  not  in- 
clude and  cannot  be  extended  to 
the  officers,   servants,  agents    or 
employes  of    a  party,   although 
such     party    be    a    corporation. 
(People  agt.   Mut.  Gas  Light  Co., 
74  N.  Y.,  434.) 

10.  Accordingly,  held,   that  the  di- 
rector of  a  corporation  defendant 
could  not  be  compelled  to  submit 
to  an  examination  before    trial. 
(Id.) 

11.  To  entitle  a  party  to  maintain  an 
action  upon  a  promissory  note  he 
must  be  the  legal  owner  and  have 
the  right  of  possession  of  the  in- 
strument ;  such  ownership  must  be 
sufficient  to  protect  the  defendant 
upon  a  recovery  against  him,  from 
a     subsequent     action     thereon. 
(Hays  agt.  Hathorn,  74 N.  Y.,  486.) 

12.  Who  proper  party  plaintiff  to 
action  upon  a  subscription  paper. 
(See  Presb.  Soc.  agt.  Beach,  74  N. 
Y.,  72,) 

PARTITION. 

1.  An  action  for  a  partition  of  lands, 
under  the  act  of  1853,  can  only  be 
sustained,  when  it  is  shown  that 
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the  apparent  devise,  to  which  ob- 
jection is  taken,  is  void.  (McKeon 
agt.  Kearney,  ante,  349.) 

2.  It  is,  however,  only  when  the 
whole  will,  or  entire  devise  of  real 
estate,  is  attacked  for  invalidity, 
that  a  suit  or  proceeding  can  be  in- 
stituted under  the  act  above  re- 
ferred to.  (Id.) 


PARTNERSHIP. 

1.  When,  upon  a  dissolution  of  a 
firm,  one  of  the  partners  assumes 
the  debt  of  the  copartnership,  the 
retiring  member  becomes  merely 
a  surety.     (Dodd  and  Moss  agt. 
Dreyfus,  ante,  319.) 

2.  When  the  creditor,  having  knowl. 
edge  of  such  facts,  extends  the 
time  of  payment  of  the  debt  and 
receives  the  notes  of  one  of  the 
firm,   the  other    partner    is    dis- 
charged from  liability.     (Id.) 

See  COMPLAINT. 

Torrey  agt,  Twombly,  ante,  149. 


PLACE  OF  TRIAL. 

See  PRACTICE. 

The  People  agt.  T  he  Globe  Mutual 
Life  Insurance  Company,  ante, 
481. 

PLEADINGS. 

1.  In  an  action  by  an  executor  the 
complaint  set  forth  his  official 
character,  alleged  that  the  defend- 
ant had  obtained  from  the  testator 
various  sums  of  money,  amount- 
ing-, to  $8,305.67;  that  no  part 
thereof  had  been  paid ;  that  they 
had  been  procured  through  false 
and  fraudulent  representations  of 
the  defendant,  and  demanded 
judgment  for  $8,305.67,  with  in- 
terest: 

Held,  that  the  allegation  as  to 
the  fraudulent  representations  was 
improperly  inserted  in  the  com- 

VOL.  LVJI  75 


plaint;  that  the  action  was  one 
upon  contract,  and  should  be 
treated  as  such.  (Harris  agt.  Toad, 
16  Hun,  248.) 

2.  In  an  action  for  conversion,  a  de- 
fendant may  show  any  facts  tend- 
ing to  show  title  in  himself,  with- 
out specially  pleading  them,  e.  g., 
the  laws  of    a  foreign  country. 
(Eagerly  agt.  Bush,  16  Hun,  80.) 

3.  In  an  action  for  false  imprison- 
ment the  complaint    alleged,   in 
substance,  that  defendant  wrong- 
fully and  willfully,  without  just 
cause,  provocation  or  jurisdiction, 
falsely  imprisoned  and  caused  to 
be  detained  in  prison  the  plaintiff, 
under     the     following     circum- 
stances :    Defendant  presided  as 
judge  at  and  held  a  United  States 
circuit  court,  before  which  plain- 
tiff was  tried  and  convicted  of  a 
statutory  offense,  punishable  by  a 
fine  or    imprisonment ;   he    was 
sentenced  by  defendant  to  pay  a 
fine  and  also  to  be  imprisoned. 
Plaintiff  paid  the  amount  of  the 
fine  to  the  clerk  of  the  court,  who 
paid  the  same  into  the    United 
States  treasury.     A  writ  of  habeas 
corpus  was  granted  and  returned 
into  said  court  during  the  same 
term,  and  on  such  return,  defend- 
ant holding  the  court  and  as  judge 
thereof,  vacated  and  set  aside  the 
sentence,    and     resentenced    the 
plaintiff  to  imprisonment,  and  he 
was  imprisoned  accordingly.     In 
proceedings  afterwards  had  the 
United  States  supreme  court  ad- 
judged said  resentence  to   have 
been  pronounced  without  author- 
ity, and  discharged  plaintiff  from 
imprisonment.    It  was  not  alleged 
that  defendant  was  a  party  to  such 
proceedings  or  was  represented  or 
heard  therein : 

Held,  that  the  complaint  did 
not  set  forth  a  cause  of  action, 
and  that  a  demurrer  thereto 
was  properly  sustained  ;  that  de- 
fendant in  imposing  the  second 
sentence  acted  judicially  and  was 
not  liable  although  such  sentence 
was  in  excess  of  jurisdiction  and 
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void.    (Lange  agt.  Benedict,  73  N. 
Y.,  12.) 

4.  Also,  held,  that  the  general  aver- 
ment in  the  complaint  that  defend- 
ant  "  wrongfully  and   willfully, 
•without     *     *     *     jurisdiction 
falsely  imprisoned  "  the  plaintiff, 
did  not  entitle  plaintiff  to  judg- 
ment under  the  rule  that  the  de- 
murrer admits  the  allegations  in 
the  pleadings  demurred  to,  as  by 
the  complaint  it  was  based  upon 
the  special  circumstances  set  forth, 
and    was    no    broader  or    more 
effectual  than  those  circumstances. 
(Id.) 

5.  The  complaint  in  this  action  al- 
leged, in  substance,  the  making 
of  a  contract  between  plaintiff  and 
defendant  S.  of  the  one  part  and 
defendant  C.  of  the  other,  by  the 

.  terms  of  which  C.  agreed  to  pay 
to  plaintiff  and  S.  upon  the  per- 
formance of  certain  covenants 
$50,000  in  cash  and  $50,000  in 
bonds  of  the  N.  P.  R.  Co.  ;  that 
plaintiff  and  S.  had  performed  on 
their  part  and  C.  had  paid  the 
$50,000  cash,  but  claimed  that  he 
was  not  liable  to  pay  over  the 
bonds  because  of  non-perform- 
ance, and  had  not  done  so, 
although  the  bonds  had  been  de- 
manded of  him.  Plaintiff  asks 
an  accounting  and  settlement 
between  himself  and  8.  and  an 
adjustment  of  their  rights  between 
each  other,  and  that  C.  be  adjudg- 
ed to  pay  the  $50,000  in  money 
or  in  the  specified  bonds  to  a 
receiver,  and  that  he  be  restrained 
from  paying  to  S.  No  claim  for 
damages,  because  of  non-delivery 
of  the  bonds,  was  set  up,  nor  was 
there  any  allegation  as  to  the  value 
of  the  bonds.  An  injunction 
order  was  obtained  restraining  C. 
from  making  payment  to  S.  or  any 
other  person.  The  court  found 
that  plaintiff  and  S.  had  per- 
formed, but  that  immediately  after 
performance  they  each  notified  C. 
not  to  deliver  the  bonds  to  the 
other,  each  claiming  and  demand- 
ing the  whole  ;  for  that  reason, 


among  others,  C.  refused  to  pay 
or  deliver  to  either.  The  court 
settled  the  rights  of  plaintiff  and 
8.  and  directed  a  money  judgment 
in  their  favor  against  C.  for  the 
face  of  the  bonds,  with  interest : 
Held,  error;  that  a  delivery  of  the 
bonds  to  a  receiver  would  have 
met  the  requirements  of  the  com- 
plaint ;  that  a  demand  and  refusal 
under  the  circumstances  were  not 
sufficient  to  charge  C.  with  a 
liability  to  pay  in  money  instead 
of  bonds  ;  that  even  if  the  action 
had  been  properly  framed  for  the 
purpose,  and  such  a  demand 
proved  as  would  have  put  C.  in 
default,  all  that  could  be  recovered 
would  be  the  market  value  of  the 
bonds  at  the  time  of  refusal.  To 
justify  a  recovery  for  the  nominal 
value  of  the  bonds  the  action 
should  have  been  brought  for 
damages.  ( Wintermute  agt.  Cooke, 
73  N.  Y.,  107.) 

6.  Where  a  complaint  states  facts 
sufficient  to  constitute  a  cause  of 
action,  and  in  addition  facts  con- 
stituting   a    defense,   the    whole 
must  be    considered  together  in 
determining,       upon      demurrer 
whether  the    complaint  states  a 
cause  of  action  ;  as  well  the  alle- 
gations tending  to    discharge  as 
those  tending  to  charge  the  de- 
fendant.    (Calvo  agt.   Davies,   73 
N.  Y,  211.) 

7.  The  complaint,  in   an   action  of 
foreclosure,  averred  the  making  of 
the  bond  and  mortgage  by  defend- 
ant D.,  a  conveyance  by  D.  to  L., 
subject    to    the    mortgage,   with 
covenant  on  the  part  of  the  latter 
to  pay  the  same  ;  it  then  set  forth 
an    agreement    between   plaintiff 
and  L.  to  extend  the  time  of  pay- 
ment, "with  the  express  under- 
standing that  the  bond  and  mort- 
gage should  remain  in  every  other 
respect  unaffected  by  the  agree- 
ment."   A  judgment  for  deficiency 
was  asked  against  D. 

Held,  that  the  "  understanding  " 
referred  to  related  to  the  stipula- 
tions in  the  mortgage  other  than 
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those  as  to  time  of  payment ;  thai 
the  agreement  did  not  contain  a 
reservation  of  the  rights  of  plain- 
tiff to  proceed  against  D.  ;  that  by 
the  agreement  D.  was  discharged 
and  that,  therefore,  a  demurrer  by 
him  to  the  complaint  was  properly 
sustained.  (Id.) 

8.  Where  the  averments  in,  and  the 
frame  of  a  complaint  are  such,  as 
to  affix  to  the  plaintiff  a  representa- 
tive character  and  standing  in  the 
litigation,  and  to  show  that  the 
cause  of  action  if  any,   devolved 
upon  him  solely  in  that  character, 
the  omission  in  the  title  to  the 
action  of  the  word  "as,"  between 
the  name  of  plaintiff  and  words 
descriptive  of   his  representative 
capacity,  does  not    prevent  him 
from  claiming  in  that  capacity. 
(Beers  agt.  Shannon,  73  N.  Y. ,  292.) 

9.  In  an  action  to  recover  damages 
for  the  loss  of  plaintiff's  horse,  the 
complaint  alleged  in    substance, 
that  while  plaintiff  was  engaged 
in  carting  brick  from  a  dock  and 
was  backing  up  his  cart  to  procure 
a  load,  "his  horse  suddenly  be- 
came unmanageable  and  backed 
off  the  dock,"  and  was  lost  in  con- 
sequence   of    defendant's     negli- 
gence in  failing  to  keep  a  string- 
piece  on  the  dock  ;  that  if  the  dock 
had  been  secured  by  a  string-piece 
the    accident    would    not    have 
happened,  and  that  plaintiff  and 
his  servants  made  every  effort  to 
prevent  the    accident,    but  they 
were  unavailing.    The  court  on  the 
trial  dismissed  the  complaint  on 
the    pleadings    and    the  opening 
of    plaintiff's     counsel,     on     the 
ground  that  the  unmanageabilityof 
the  horse,  not  the  defect  in  the 
dock,  caused  the  injury,  and  re- 
fused to  allow  plaintiff  to  go  into 
proof  as  to  the  extent  to  which  the 
horse  was  unmanageable  : 

Held,  error  ;  that  it  was  to  be  as- 
sumed in  deciding  the  question  that 
it  was  the  duty  ot  defendant  to  put 
a  string-piece  on  the  dock,  which  it 
had  negligently  omitted  to  do,  and 
that  there  was  no  negligence  on 


plaintiff's  part  ;  that  the  fact  that 
the  horse  was  for  the  moment  be- 
yond control  did  not  show  that  it 
was  vicious  or  unsafe,  or  that  the 
owner  was  careless  ;  and  that  the 
absence  of  the  string-piece  must  be 
deemed  to  have  been  the  proximate 
cause  of  the  injury.  (Kennedy 
agt.  Mayor,  &c.,  73  N.  T.  365.) 

10.  It  is  proper  to  unite  in  a  single 
action    claims    to    recover    back 
moneys  paid  on  several  separate 
purchases  of  lottery  tickets,  and 
the  rule  of  recovery  in  such  an 
action  is  double  the  aggregate  sum 
paid  for  the  tickets,  with  double 
costs.     (Grover  agt.  Morris,  73  N. 
Y.,  473.) 

11.  A  defense  to  a  policy  of  insur- 
ance that  it  is  a  wager  policy,  to 
be  available,  must  be  set  up  by 
answer.    (Goodwin  agt.  Mass.  Mat. 
L.Ins.  Co.,  T6N.  Y.,  481.) 

12.  Where  a  party  gives  in  evidence 
an  admission  in  the  pleading  of 
his  adversary,  he  is  not  estopped 
from  questioning  a  portion  thereof 
which  is  against  him  ;  he  is  at 
liberty  to  use  the  admission  so  far 
as  it  makes  in  his  favor,  and  to 
disprove  the  residue.     (Mott  agt. 
Con.  Ice  Co.,  73  N.  Y.,  543.) 

13.  In  a  complaint  in  an  action  by 
the  receiver  of  a  corporation  to 
vacate  judgment  against  it,  it  was 
not    expressly   averred    that    the 
judgment  was  fraudulent  in  fact, 
or  that  the  officers  of  the  corpora- 
tion   colluded    with  the  plaintiff 
therein  ;  but  facts  were  averred, 
which  if   proved   authorized   the 
inference  that  the  judgment  was 
without  consideration,  and  fraudu- 
lently and   collusively    obtained: 

Held,  sufficient  after  judgment ; 
that  if  the  complaint  was  techni- 
cally defective  the  objection  should 
have  been  taken  by  demurrer  or 
otherwise  before  issue  on  the  facts ; 
also,  that  it  was  not  necessary  to 
employ  the  word  "fraud"  or 
"  fraudulent  "  to  characterize  the 
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transaction.     (Whitttesey  agt.  De- 
laney,  73  N.  Y.,  571.) 

14.  Where  an  admission  in  a  pleading 
is  alone  relied  upon  by  the  oppo- 
site party  to  establish  a  fact,  any 
statement  made  in  connection  with 
the    admission  of    another    fact 
which  would  nullify  the  effect  of 
the  admission,  must  be  also  held 
as  established  ;  the  whole  of  the 
statement  must  be  taken  and  con- 
strued together.     (Gildersleeve  agt. 
Landon,  73  N.  Y.,  609.) 

15.  This    rule,   however,  does  not 
prevent  the    party  claiming    the 
benefit  of  the  admission  from  dis- 
proving the  fact  so  alleged  in  con- 
nection with  it ;  so  far  as  the  state- 
ment is  not  disproved  it  is  effectual, 
so  far  as  it  is  shown  to  be  untrue 
it  is  of  no  avail.     (Id.) 

16.  When  action  of   ejectment  by 
answer  and  subsequent  proceed- 
ings may  be  considered  as  turned 
into  equitable  action,  and   relief 
brought  down  to  close  of  litigation. 
(See  Mad.  Ave.  Bap.  Ch.  agt.  Bap. 
Oh.,  73  N.  Y.,82.) 

17.  When  a  plea  of  payment  is  based 
upon  a  receipt  stating  in  substance 
a  payment  by  notes,  it  may  be 
shown  that  there  was  a  mistake, 
without  setting  it  forth    in    the 
complaint  or  by  reply.     (See  Meyer 
agt.  Lathrop,  73  N.  Y.,  315.) 

18.  It  seems,  that  a  denial  in  a  plead- 
ing in  this  form:  "  he  says  that  he 
denies  each  and  every  allegation," 
&c.,   is    a   good  general    denial. 
(Jones  agt.  Ludlum,  74  N.  Y.,  61.) 

19.  The     complaint   in    an    action 
against  O. ,  "  president  of  the  old 
Saratoga  Union  Mercantile  Associ- 
ation, "alleged  that  defendant  was 
president  of    said  association,   a 
joint  stock  association  consisting 
of  seven  or  more  stockholders,  and 
as  such  president  made  his  prom- 
issory note ;  that  when  said  note 
became  due  it  was  duly  presented 
"  to  the  said  defendant "  for  pay- 


ment, and  that  said  O.,  as  presi- 
dent of  said  association,  defend- 
ant, is  justly  indebted  thereon,&c.: 
Held,  that  the  complaint  suffi- 
ciently alleged  the  making  of  the 
note  by  the  association;  and  that 
the  debt  thereby  created  was  owing 
from  it  and  not  from  O.  person- 
ally. (Nat.  Bk.  of  8.  agt.  Van 
Derwerker,  74  N.  Y.,  234.) 

20.  In  an  action  upon  a  promissory 
note,  the  defendant  under  an  an- 
swer containing  merely  a  general 
denial,  has  the  right  to  prove  that 
the  note  produced  by  plaintiff  has 
been  altered  since  its  execution, 
by   the    addition   of    the  words 
"with  interest;"  as  the  alteration 
destroys  the   effect  of  the    note 
as  evidence,  and  precludes  any  re- 
covery thereon,  in  the  absence  of 
sufficient  explanation  of  the  al- 
teration.   (Schwarz  agt.  Oppold,  74 
N.  Y.,  307.) 

21.  The  objection  that  an  answer  has 
not  been  properly  verified  is  not  a 
proper  one  to  be  raised  on  trial. 
(Id.) 

22.  The  complaint    in    this  action 
alleged  in  substance  that  one  G. 
W.    being  the  owner  of  certain 
premises  described  in    the  com- 
plaint, made  a  general  assignment 
of  all  his  property  for  the  benefit 
of  his  creditors  to  R.,  who  con- 
veyed said  premises  to  S.  D.  W.,  to 
whose  rights    plaintiff  had  suc- 
ceeded; that    subsequently  a  re- 
ceiver appointed  in  supplementary 
proceeding,  instituted  by  a  judg- 
ment creditor  of  G.  W.,  sold  the 
premises  to  one  H. ,  through  whom 
defendants  claim  title.    The  com- 
plaint asked  to  have  the  receiver's 
deed  set  aside  and  canceled,  and 
for  an  accounting  as  to  rents  and 
profits  : 

Held,  that  the  action  could  not 
be  maintained  as  one  to  re- 
move a  cloud  on  plaintiff's  title, 
as  the  receiver's  deed  did  not,  on 
its  face,  convey  any  title  as  against 
plaintiffs,  it  being  subsequent  to 
the  title  under  which  they  claim, 
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and  to  establish  title  defendants 
would  be  obliged  to  show  by  ex- 
trinsic evidence  that  the  assign- 
ment was  void ;  that  the  claim  to 
recover  rents  and  profits  could  not 
be  sustained,  as  it  appeared  plain- 
tiffs were  out  of  possession,  and 
they  must  recover  possession  be- 
fore making  such  claim ;  that  the 
complaint  could  not  be  sustained 
as  an  action  of  ejectment,  as  it  is 
framed  solely  for  equitable  relief, 
and  does  not  allege  that  defendants 
or  any  of  them  are  in  possession. 
(Bockesagt.  Lansing, Ik  N.  Y.,  437.) 

23.  Where  an  answer  sets  up  a  coun- 
ter-claim, to  which  there  is  no  re- 
ply,  but  the  trial  of  the  action 
proceeds  as  if  every  matter  con- 
tested by  the  parties  was  at  issue, 
and  no  point  is  raised  that  the 
counter-claim  is  admitted,  it  can- 
not be  taken  on  appeal.     (Jordan 
agt    Nat.  Shoe  and  L.  Bk.,  74  N. 
Y.,  467.) 

24.  A  party  is  not  estopped  by  not 
taking  issue  upon  a  matter  or  law 
averred  in  his  adversary's  plead- 
ings.    (Id.) 

25.  Defendant  in  an  action  in  the 
city  court  of    Brooklyn,    in  the 
first    instance,  demurred   to    the 
complaint;    the     demurrer    was 
overruled,  with  leave  to  withdraw 
it  and  put  it  in  an  answer.  Defend- 
ant availing  himself  of  this  leave, 
setting  up  facts  showing  that  the 
court  had  not  jurisdiction : 

Held,  that  defendant  was  not 
precluded  by  the  demurrer  from 
interposing  this  defense,  as  the 
demurrer  was  then  out  of  the  case, 
and  was  not  available  to  either 
party  for  any  purpose.  ( Wheelock 
agt.  Lee,  74  N.  Y.,  495.) 


POLICE  COMMISSIONER. 

See  NEW  YORK  (CITY  OF). 

Matter  of  Sidney  P.  Nichols,  ante, 

395. 
The  People  ex  rel.  Wheeler  agt, 

Cooper,  ante,  416. 


See  INSPECTORS  OP  ELECTION  (NEW 

YORK  CITY). 

The  People  ex  rel.  VanWyek  agt 
The  Police  Commissioners,  ante, 
445. 

PRACTICE. 

1.  On  a  motion  to  quash  an  indict- 
ment, it  is  not  necessary  that  the 
defendant  should  be  present  in 
court  during  the   argument.      A 
preliminary    objection    that    the 
presence  of  the  defendant,  during 
the  argument,  should  be  required, 
will  not  be  sustained.     (Tlie  Peo- 
ple agt.  Vail,  ante,  81.) 

2.  On  appeal  from  judgment  on  ex- 
ceptions taken  at  the  trial  (the  or- 
der denying  motion  for  new  trial 
not  being  appealed  from)  the  court 
will  not  disregard  the  findings  of 
a  jury  if  there  is  any  evidence  to 
sustain  them.    So  where  there  was 
conflicting  evidence,  as  to  wheth- 
er an  awning  had  been  properly 
erected,   the  jury  having  found 
that  it  was  not,  the  fact  that  it  did 
not  fall  till  after  the  lapse  of  seven 
years,  was  not,  as  a  matter  of  law, 
conclusive  evidence  that  it  had 
been  properly  constructed.  (Hume 
agt.  Tlie  Mayor,  &c.,  ante,  359.) 

3.  Where  a  collected  judgment  for 
costs  is  set  aside  and  a  new  trial 
had,  which  results  in  a  verdict  in 
favor  of    the    party    paying  the 
judgment,  the  mode  of  enforcing 
an  order   for  restitution  of    the 
costs  previously  paid  is  by  execu- 
tion as  upon  a  moneyed  judgment, 
and  not  by  proceedings  to  punish 
for  contempt.    (O'Qara  agt.  Kear- 
ney, ante,  439.) 

4.  The  power  of  the  court,  on  peti- 
tion for  certiorari,  to  fix  the  venue 
of  future  proceedings,  depends  up- 
on its  general  authority,  not  upon 
section  825  of  the  Code.  (The  Peo- 
ple ex  rel.  Nichols  agt.  Cooper,  ante, 
463.) 

5.  A  special  term  at  chambers,  in  the 
district  in  which  a  proceeding  is 
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pending,  has  jurisdiction  and  can 
properly  entertain  a  motion  to  va- 
cate a  stay  made  by  a  judge  out 
of  court.  Section  722  of  the  Code 
confers  this  authority.  Section 
776  contains  no  limitations  of  the 
general  powers  of  the  court,  but 
prescribes  the  practice  to  be  pur- 
sued upon  a  second,  when  the  same 
has  been  previously  refused,  or 
granted  on  terms,  by  another 
judge.  (Id.) 

6.  A  motion  to  quash  a  writ  must 
be  made  in  the  district  in  which 
it  is  returnable,  or  at  a  term  held 
in  a  county  adjoining  that  in  which 
it  is  returnable.  As  a  rule  such  a 
motion  can  only  be  made  after 
return.  (Id.) 

7  A  stay  of  proceedings  to  enable  a 
motion  to  quash,  to  be  made  out 
of  the  district  and  before  return, 
cannot  be  upheld.  (Id.) 

8.  The  common-law  writ  of  certio- 
ran  is  not  a  writ  of  right,  but 
rests  in  the  sound  discretion  of 
the  court.      (The    People  ex  rel. 
Cooper  agt.  Special  Term  at  Cham- 
bers, ante,  467.) 

9.  Application  for  it  must  be  made 
to  the  court,  and  not  to  the  judge. 
(Id.) 

10.  It  must  be  made  returnable  at 
the  general  term  of  the  district  in 
which  the  proceedings  to  be  re- 
viewed are  had.     (Id.) 

11.  After  the  return,  and  when  the 
proceedings  are  in  a  condition  to 
be  heard,  a  hearing,  by  Rule  44, 
may  be  secured  by  either  party, 
at  special  term,  except  in  cases 
which  by  law  are  required  to  be 
heard  at  general  term.     (Id.) 

12.  Such  cases  may  be  put  on  the 
preferred  calendar  at  special  term 
upon  filing  note  of  issue.     (Id.) 

13.  The  rules  established  by  the  con- 
ventions of  the  judges  have  the 
force  and  effect  of  statutes,  and 


cannot  be  properly  departed  from, 
they  are  binding  upon  all  courts 
except  the  court  of  appeals  and 
courts  for  the  trial  of  impeach- 
ments. (Id.) 

14.  In  a  proceeding  by  certiorari, 
the  respondent  is  entitled  to  the 
usual  notice  of  argument,  not  no- 
tice of  argument  of  a  motion,  but 
the    usual    notice    of    argument 
(founded  upon  a  note  of  issue  to 
be  filed)  that  the  cause  will  be 
brought  to  a  hearing.     (Id.) 

15.  The  Code  confers  no  authority 
to  shorten  the  time  required  for 
notice  of  argument.     Section  780 
of  the  Code  has  no  application  to 
proceedings    upon    certiorari   in 
enumerated  motions.     (Id.) 

16.  If    the  proceedings    at   special 
term,  up  to  the  order  to  show  cause 
why  the  relator  should  not  have 
judgment  upon  the  return,   had 
been  regular,  the  respondent  had 
a  right  to  the  usual  notice  of  hear- 
ing, and  he  could  not  be  deprived 
of  that  right.     (Id.) 

17.  The  order  to  show  cause  having 
been  made  returnable  in  less  than 
the  required  time  for  notice  of 
argument,  was  unauthorized,  and 
the  exercise  of  any  power  under 
it  should  be  prohibited.     (Id.) 

18.  In  the  first  department  there  is 
a  distinction  between  special  terms 
at    chambers  and    special    terms 
proper.     The    former   has   juris- 
diction in  respect  to  non-enumer- 
ated motions  and  chamber  busi- 
ness, and  not   for  the  trial  of  is- 
sues of  law  or  of  fact,  nor  has  it 
any  appellate  jurisdiction.    (Id.) 

19.  Hearing  upon  return  to  certio- 
rari is  an    enumerated    motion. 
Special  terms  at  chambers  have 
no  jurisdiction  to  hear  such.   (Id.) 

20.  The  issues  treated  of  by  chapter 
10  of    the  Code   are  those  only 
which  are  presented  by  the  plead- 
ings in  civil  actions.    Proceedings 
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by  certiorari  are  special,  and  have 
no  pleadings  eo  nomine.  Section 
964  of  the  Code  does  not  apply  to 
such.  (Id.) 

21.  Where,  in  an  action  to  wind  up 
and  distribute  the  assets  of  a  life 
insurance  company  through  a  re- 
ceiver, upon  the  ground  that  the 
company  was  insolvent,  in  pursu- 
ance of  chapter  902  of  the  Laws  of 
1869,  an  order  to  show  cause  was 
granted  returnable  at  the  Albany 
special  term,  and  on  the  return 
day  the  attorney-general  appeared 
and  made  the  motion  for  a  receiv- 
er, the  application  being  based  not 
only  upon  the  verified  complaint, 
but  also  upon  a  resolution  of  the 
board  of  directors  of  the  company 
asking  for  such  appointment,  and 
a  report  showing  the  exact  condi- 
tion of  the  company,  which  was 
that,  of  clear  insolvency  and  a 
gross  mismanagement  and  abuse 
of  their  trust  by  the  officers  of  the 
company.  Counsel  appeared  for 
the  insurance  company  and  united 
with  the  attorney-general  in  the 
application.  Counsel  also  appear- 
ed for  the  superintendent  of  insur- 
ance and  stated  that,  in  the  opin- 
ion of  the  superintendent,  the  af- 
fairs of  the  company  were  in  such 
a  condition  as  to  require  action 
by  the  attorney-general,  and  both 
he  and  the  superintendent  of  in- 
surance concurred  in  the  need  of 
the  appointment  of  a  receiver,  and 
that  such  appointment  was  neces- 
sary according  to  the  terms  of  the 
statute.  Counsel  also  appeared 
for  sundry  policyholders  and  ob- 
jected to  the  appointment  of  any 
receiver  whatever.  After  hearing 
the  argument  of  the  various  coun- 
sel the  court  announced  its  de- 
cision appointing  a  receiver,  and 
a  decree  or  order  to  that  effect 
was  filed  and  entered.  On  the 
stipulation  of  the  attorney-gener- 
al and  the  counsel  for  the  defend- 
ant an  ex  parte  order  was  obtained 
from  judge  LEAKNED,  of  the  third 
department,  and  entered  in  the 
Albany  county  clerk's  office  chang- 
ing the  .place  of  trial  from  the 


city  and  county  of  Albany  to  the 
city  and  county  of  Kew  York. 
On  motion  to  set  aside  the  order ' 
changing  place  of  trial : 

Held,  first,  that  the  superintend- 
ent of  insurance  has  such  an  in- 
terest that  he  may  make  this  mo- 
tion. 

Second.  The  court  has  power  to 
act,  of  its  own  motion,  to  protect 
itself;  and  though  the  superin- 
tendent is  no  party  to  the  record, 
either  he  or  any  person  may  call 
the  attention  of  the  court  to  an 
act  done  which  requires  its  atten- 
tion; and  in  this  matter  the  court 
hears  the  superintendent,  not  only 
because  he  has  the  right  to  be 
heard,  but  as  a  person  making  a 
suggestion  to  the  court  for  its  own 
protection,  upon  which,  for  its 
own  dignity,  it  acts. 

Third.  The  stipulation  to  change 
the  place  of  trial,  and  the  order 
changing  the  place  of  trial  ob- 
tained ex  parte  and  entered  in 
Albany,  was  a  part  of  a  scheme 
and  plan  entered  into  between  the 
attorneys  to  nullify  and  undo  the 
action  of  the  court  in  the  selec- 
tion of  a  receiver.  Such  practice 
cannot  be  tolerated,  even  if  no 
statute  forbade  it.  The  right  to 
name  the  receiver  belongs  to  the 
court. 

Fourth.  When  the  court  has  ap- 
pointed a  receiver  for  an  insolvent 
corporation  or  firm,  such  appoint- 
ment is  beyond  the  control  of  the 
parties  to  the  action.  They  can- 
not stipulate  away  the  order  ap- 
pointing the  receiver,  and  the 
court  having  accepted  the  trust  for 
the  benefit  of  creditors  must  act. 

Fifth.  There  is  no  such  thing  as 
a  receiver,  pendeiite  lite,  for  a  life 
insurance  company.  The  pro- 
ceeding must  be  under  the  stat- 
ute; and  in  this  case  no  receiver, 
peiulente  lite,  was  asked  for,  but 
one  under  and  in  pursuance  of 
chapter  902  of  the  Laws  of  18(19. 
under  which  act  the  defendant 
was  organized.  The  order  ap- 
pointing the  receiver  is  a  final  or- 
der or  judgment.  It  is  the  judg- 
ment declaring  what  must  IK: 
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done;  and  after  the  entry  of  such 
order  the  place  of  trial  could  not 
be  changed. 

Sixth.  The  order  changing  the 
place  of  trial,  entered  by  stipula- 
tion of  the  attorneys,  was  a  step 
towards  doing  what  section  777  of 
the  Code  of  Civil  Procedure  ex- 
pressly forbids.  It  was  nothing 
more  or  less  than  an  attempt  by 
stipulation  to  withdraw  from  one 
judge  an  application  for  judg- 
ment already  passed  upon  for  the 
purpose  of  applying  elsewhere. 
This  section  of  the  Code  has  ex- 
pressed, in  statute  form,  its  con- 
demnation of  such  practice.  (The 
People  agt.  The  Globe  Mutual  Life 
Insurance  Co.,  ante,  481.) 

22.  Prior  to  January,  1872,  the  de- 
fendant Alfaro  made  an  agree- 
ment with  the  plaintiffs  to  act  as 
their  agent  in  obtaining  orders  for 
the  purchase  and  sale  of  stock 
and  gold,  which  agreement  termi- 
nated November  12,  1872.  De- 
cember 21,  1872,  plaintiffs  com- 
menced an  action  to  recover  $550 
for  over-payment  to  Alfaro,  in 
which  the  latter  appeared  by  Cou- 
dert  Brothers.  The  action  was 
referred,  and,  on  August  26,  1876, 
judgment  was  entered  for  the 
plaintiffs  for  $636.81  damages,  and 
$427.67  costs.  In  February,  1873, 
Alfaro,  by  Coudert  Brothers,  com- 
menced an  action  in  the  superior 
court  against  the  plaintiffs  for  a 
breach  of  the  same  contract,  and, 
on  January  28,  1875,  recovered  a 
verdict  for  $500,  which  was  assign- 
ed to  Coudert  Brothers,  and  subse- 
quently, and  after  the  commence- 
ment of  the  present  action,  col- 
lected under  an  execution  against 
these  plaintiffs.  February  25, 
1876,  this  action  was  com- 
menced to  have  the  claim  of 
plaintiffs  against  defendant,  then 
in  litigation,  set  off  against  the 
judgment  of  the  superior  court 
assigned  to  Coudert  Brothers,  on 
the  ground  that  Alfaro  was  and 
had  been  insolvent: 

Held,  that  the  fact  that  plain- 
tiff's claim  was  unliquidated  did 


not  prevent  the  court,  as  a  court 
of  equity,  from  allowing  it  to  be 
set  off  against  the  judgment,  as  it 
appeared  that  Alfaro  was  insolv- 
ent, and  as  the  claims  in  both  ac- 
'tions  grew  out  of  the  same  con- 
tract. (Davidson  agt.  Alfaro,  16 
Hun,  353.) 

23.  That  the  Coudert  Brothers  stood 
in  no  better  position  than  their 
assignor.     (Id.) 

24.  That  the  fact  that  the  judgment 
had  been  paid  did  not  not  deprive 
plaintiffs  of  their  right  to  a  set- 
off,  as  the  payment  was  involun- 
tary,  and   Coudert  Brothers,    to 
whom    the  payment    had    been 
made,  were  parties  to  the  action. 
(IB.) 

25.  That  though,  in  an  action  to  en- 
force a  statutory  right  of  set-off, 
the  court  cannot  protect  an  attor- 
ney's lien  for  costs ;  yet  where,  as 
in  this  case,  the  applicant  relies 
upon  the  inherent  equity  powers 
of  the  court,  such  lien  will  be  pro- 
tected and  enforced.    (Id.) 

26.  On  and  prior  to  April  26,  1878, 
the  defendant  Ferris  was  a  trustee 
and  the  president  of  the  village  of 
White  Plains.    On  that  day  the 
legislature  amended    the  village 
charter  by  providing  for  an  elec- 
tion of    trustees    on  the  second 
Tuesday,  and  an  election  by  them, 
on  the  third   Tuesday  of   May, 
1878,  of  a  president,  not  a  mem- 
ber of  the  board.      It  also  pro- 
vided that  the  term  of  office  of 
the  then  trustees  should  expire  on 
said  third  Tuesday;  the  then  vil- 
lage officers  to  hold  office  till  their 
successors  qualified ;  the  president 
to  preside  at  all  meetings  of  the 
trustees.    On  the  third  Tuesday  of 
May,  the  trustees  elected  under 
the  act  of  1878  held  a  meeting  for 
the  purpose  of  electing  a  presi- 
dent. Ferris,  the  former  president, 
claimed  the  right,  as  president  of 
the  village,  to  act  as  presiding  of- 
ficer, and  by  his  casting  vote  the 
defendant  Lyon  was  elected  presi 
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dent.  Ferris's  right  to  preside  be- 
ing contested,  one  of  the  trustees 
applied  for  and  procured  an  order 
directing  a  mandamus  to  issue, 
commanding  Ferris  not  to  preside 
at  any  of  the  meetings  of  said 
trustees,  and  not  to  vote  on  the 
election  of  any  officer  by  the  trus 
tees,  and  commanding  Lyon  not 
to  take  the  oath  of  office  as  presi- 
dent, and  not  to  attempt  to  exer- 
cise any  of  the  powers  or  duties 
devolving  upon  the  president : 

Held,  that  the  writ  was  improp- 
erly issued;  that  if  there  was  a 
vacancy  in  the  office  of  president, 
the  remedy  was  to  apply  for  an 
order  requiring  the  trustees  to 
meet  and  elect  one,  and  that  if 
there  was  an  unlawful  intrusion 
into  the  office,  then  the  remedy 
was  by  an  action  in  the  nature  of 
a  quo  warranto.  (People  ex  rel. 
Faile  agt.  Ferris,  16  Hun,  220.) 

27.  An  undertaking,  given  to  pro- 
cure the  release    of  defendant's 
property  from  an  attachment,  will 
not  be  set  aside  because  the  sure- 
ty was  induced  to  sign  it  through 
the  fraud  of  the  defendant,  if  the 
plaintiffs  were  in  no  way  privy 
thereto.      (Kelly  agt.  Christal,  16 
Hun,  242.) 

28.  The  trial  of  an  action  was  com- 
menced before  Mr.  justice  PRATT 
on  October  7,  1877,  and  continued 
until  January  26,  1878,  testimony 
being  taken  at  various  intermedi- 
ate dates.     The  term  of  office  of 
Mr.  justice  PKATT  expired  Decem- 
ber 31,  1877,  but  having  been  re- 
elected  he  commenced  a  new  term 
January  1,  1878.      No  objection 
was  made  to  proceeding  with  the 
trial  by  any  of  the  parties  at  any 
time: 

Held,  that  no  objection  to  the 
regularity  of  the  proceedings 
could  be  raised  after  judgment 
therein.  (Id.) 

29.  An  action  was  commenced  by 
the  plaintiff,  as  receiver  of  the 
United  States  Glass  Company,  to 
recover  the    amount    due   upon 
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three  promissory  notes  given  to 
the  company  by  the  defendant, 
who  defended  the  action  on  the 
ground  that  he  was  induced  to 
sign  the  notes  through  fraudulent 
representations  made  by  the  presi- 
dent of  the  company.  While  this 
action  was  pending,  plaintiff  ap- 
plied, under  section  73  of  2  Re- 
vised Statutes,  469,  for  a  reference 
of  the  controversy,  which  was  or- 
dered, on  condition  that  the  pend- 
ing action  be  discontinued,  which 
was  done : 

Held,  that  the  order  was  proper, 
and  that  the  fact  that  defendant's 
defense  involved  a  charge  of  fraud 
did  not  entitle  him  to  a  trial  by 
jury.  (Matter  of  Crosby  and  Day, 
16  Hun,  291.) 

30.  In  an  action,  brought  to  fore- 
close a  mortgage,  a  notice  of  the 
pendency  of  the  action  was  filed 
November  22,  1877.     January  14, 
1«78,  the  complaint  was  filed;  on 
January  sixteenth  judgment  was 
entered,  and  on  February  seven- 
teenth an  order  was  made  direct- 
ing that  the  complaint  therein  be 
filed,  nune  pro  tune,  as  of  Novem- 
ber 22,  1877.     January  9,  1878,  a 
judgment  creditor  of  the  husband 
of   the  mortgagor,  who  was  not 
made  a  party  to  the  foreclosure 
action,  commenced  an  action  to 
set  aside    a    conveyance  of    the 
property  from  the  husband  to  his 
wife  as  fraudulent,   and  filed  a 
notice  of  pendency  of  action  and 
complaint. 

Upon  an  application  to  compel 
a  purchaser  at  a  sale  under  the  de- 
cree of  foreclosure  to  complete  his 
purchase;  held,  that  the  title  was 
defective,  as  such  judgment  cred- 
itor had  not  been  made  a  party  to 
the  foreclosure  action,  and  that 
he  was  not  bound  by  the  order  di- 
recting the  complaint  to  be  filed, 
nunc  pro  tune,  as  he  had  no  notice 
thereof.  (Weeks  agt.  Tomes,  16 
Hun,  349.) 

31.  An  action  was  brought  by  the 
plaintiff  to  recover  for  legal  ser- 
vices rendered  to  the  respondent 
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as  administratrix  of  her  husband's 
estate,  the  summons  and  com- 
plaint describing  her  as  adminis- 
tratrix, and  asking  judgment 
against  her  as  such.  Before  the 
trial,  plaintiff  moved  for  leave  to 
amend  the  summons  and  com- 
plaint by  striking  out  the  words 
"  as  administratrix,"  and  to  pro- 
ceed against  defendant  individu- 
ally. The  motion  was  denied  on 
the  ground  that,  if  granted,  it 
would  introduce  a  new  defendant 
and  a  new  cause  of  action,  which 
the  court  had  not  power  to  do : 

Held,  that  the  motion  was  prop- 
er, and  should  have  been  granted. 
(Tighe  agt.  Pope,  16  Hun,  180.) 

32.  To  authorize  a  referee  to  charge 
more  than  three  dollars  per  day 
for  his  services,  there  must  be  a 
written  agreement  fixing  the  exact 
rate  of  compensation,  which  must 
be  signed  by  the  parties  or  their 
attorneys  before  the  referee  com- 
mences to  act.   (Chase  agt.  James, 
16  Hun,  4.) 

33.  An  entry  by  the  referee  in  his 
minutes,  with  the  consent  of  the 
parties,  to  the  effect  that  it  was 
"  agreed  that  referee  may  charge 
the  fair  value  of  services,"  will 
not  authorize  any  charge  in  ex- 
cess of  the  statutory  fees.     (Id.) 

34.  On  September  17,  1877,  this  ac- 
tion to  foreclose  a  mortgage  was 
commenced    by  filing    the    com- 
plaint and  notice  of  Us  pendens  in 
the  county  clerk's  office,  and  by 
the  service  of  the  summons  and 
complaint  on  two  of  the  defend- 
ants, the  other  defendants  being 
subsequently  served.     Ryan,  the 
owner  of  the  equity  of  redemp- 
tion, was  served  October  13, 1877, 
September  24,    1877,    and  before 
the    service    on  Ryan    a    money 
judgment     was     recovered    and 
docketed  against  him : 

Held,  that  although  the  judg- 
ment creditors  were  not  made  par- 
ties to  the  action,  yet  their  inter- 
ests were  cut  off  by  the  judgment 


and  sale  in  this  action.  (Fuller  agt. 
Senbner,  16  Hun,  130.) 

35.  Where  a  servant  of  a  corpora- 
tion seeks  to  enforce  the  joint  and 
several  liability  imposed  upon  its 
stockholders  by  section  18  of  chap- 
ter 40  of  the  Laws  of  1848,  he 
must  sue  each  stockholder  sepa- 
rately, or  join  them  all  in  one  ac- 
tion.    After  bringing  an  action, 
to  which  all  the  stockholders  are 
made  parties  defendants,  he  can- 
not thereafter  discontinue  as  to 
one  defendant  without  the  consent 
of  the  others'.    (Dean  agt.  WMton, 
16  Hun,  203.) 

36.  An  order  for  the  examination  of 
a  party  before  trial,  under  section 
873  of  the  Code  of  Civil  Proced- 
ure, must  be  served  upon  the  par- 
ty personally,  as  well  as  upon  his 
attorney.      Even  if  such  section 
does  not  require  personal  service 
upon  the  party,  he  cannot  be  pun- 
ished for  contempt  in  failing  to 
appear,  unless  such  service  has 
been  made  upon  him.     (Tebo  agt. 
Baker,  16  Hun,  182.) 

37.  Where  a  complaint,  in  an  action 
brought  in  a  county  court,  fails  to 
allege  that  the  defendant  is  a  resi- 
dent of  the  county,   a  dismissal 
thereof  on  the  trial,  on  the  ground 
that  it  did  not  state  that  the  de- 
fendant was   a    resident  of    the 
county,    will    not    be    sustained 
where  the  defendant  has  answered 
on  the  merits.     (Holbrook  agt.  Ba- 
ker, 16  Hun,  176.) 

38.  After  this  case  had  been  referred 
to  a  referee  to  hear  and  determine, 
and    several    hearings  had    been 
had,  he  refused  to  appoint  anoth- 
er hearing  until  his  fees  were  paid. 
After  the  case  had  remained  in 
this  condition  for  two  years,  de- 
fendant applied,  under  section  822 
of  the  Code  of  Civil  Procedure,  to 
have  the  complaint  dismissed  for 
want  of  prosecution: 

Held,  that  the  application  should 
be  granted.  (E  llsworth  &gi.Brown, 
16  Hun,  1.) 
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39.  The  propriety  of  paying  a  ref- 
eree in  advance,  or  securing  to 
him  his  fees,  considered.     (Id.) 

40.  In  an  action  to  foreclose  a  mort- 
gage, the  assignee  for  the  benefit 
of  the  creditors  of  the  mortgagor 
set  up  in  his  answer  that  the  plain- 
tiff had  previously  assigned  the 
bond  and  mortgage  to  one  Surrin, 
who  thereupon  became  the  owner 
thereof: 

Held,  that  these  facts  consti- 
tuted a  defense,  and  that  the  an- 
swer should  not  be  stricken  out  as 
frivolous.  (Fougera  agt.  Moissen, 
16  Hun,  237.) 

41.  Where  a  non-resident  executor 
gives  a  bond  to  the  people  of  the 
state  of   New  York,   conditioned 
for  the  faithful  discharge  of  the 
duties  of  his  office,  the  people  are 
trustees  of  an  express  trust,  with- 
in the  meaning  of  section  449  of 
the  Code  of  Civil  Procedure,  and 
an  action  lies  in  their  name  to  re- 
cover for  a  breach  thereof.     (Peo- 
ple ex  rel.  Becar  agt.  Strutter,   16 
Hun,  234.) 

42.  Upon  an  appeal  from  a  judg- 
ment   of    a   justice's    court,   the 
notice  of    appeal  stated,   as  the 
grounds    thereof,     that    it     was 
"against  law  and  evidence:" 

Held,  that  it  was  too  vague  and 
general  to  present  any  question 
for  review.  (Amsdett  agt.  McCaf- 
frey, 16  Hun,  255.) 

43.  That  it  was  too  defective  to  give 
the  appellate  court  jurisdiction, 
even  for  the  purpose  of  allowing 
it  to  be  amended.     (Id.) 

44.  Where  a  wife,  in  order  to  secure 
a  loan  made  to  her  husband,  exe- 
cutes a  chattel  mortgage  upon  her 
separate    property,     she    cannot 
maintain  an  action  to  have  the 
same  canceled  on  the  gronnd  that 
the  loan  was  usurious,  unless,  pri- 
or to  the  commencement  thereof, 
she  has  tendered  to  the  lender  the 
amount  actually  loaned,  and  so 


alleges  in  her  complaint.     (Atten 
agt.  Diossy,  16  Hun,  311.) 

45.  Where,  in  an  action  to  foreclose 
a  mortgage,  one  having  a  subse- 
quent mortgage  is  made  a  party 
defendant,  and  such  party  is  also 
the  owner  of  mortgages  prior  to 
that  of  plaintiff,  he  may  answer 
in  the  action  and  ask  to  have  such 
prior  mortgages  paid  out  of  the 
proceeds  of  sale  before  applying 
any  portion  thereof  to  the  satis- 
faction of  the  plaintiff's  mortgages. 
(Doctor  agt.  Smith,  16  Hun,  245.) 

46.  An  order  for  the  examination  of 
a  party  before  trial  was  made  by 
the  county  judge  of   Richmond 
county   in  an  action  in    the    su- 
preme court  pending  in  that  coun- 
ty.   On  application  made  at  a  spe- 
cial term  of  the  supreme  court  to 
vacate  the  same,  held  that  the  appli- 
cation was  properly  denied,  as  the 
county  judge,  for  the  purposes  of 
the  order  and  examination,  pos- 
essed  co-ordinate  powers  with  the 
justice  at  special  term.      (Corbett 
agt.  Qibson,  16  Hun,  241.) 

47.  Where  proceedings  are  instituted 
by  a  corporation,  under  the  laws 
of  this  state,  to  acquire  title  to 
lands,  such  corporation  may,  at 
any  time  before  title  thereto  is  ac- 
tually acquired,  abandon  such  pro- 
ceedings   upon   payment  of    the 
taxable  costs  and  expenses,  and  it 
cannot  be  required  to  pay,  in  ad- 
dition thereto,  other  charges  and 
counsel  fees.     (Matter  of  Waverly 
Water-works    Company,    16  Hun, 
57.) 

48.  Under  section  873  of  the  Code  of 
Civil    Procedure,   regulating  the 
taking  of  depositions  of  parties 
and  witnesses    before    trial,   the 
court  is  not  bound  to  grant  an  or- 
der in  every  case  where  the  appli- 
cation  is  formally  correct,  but  it 
may  examine  into  the  facts  and  the 
object  thereof  to  see  that  the  law 
is  not  being  perverted  to  mischiev- 
ous and  unjust  ends.     ( Chapin  agt. 
Thompson,  16  Hun,  53.) 
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49.  An  order  will  not  be  granted 
where  the  applicant  only  seeks  to 
find  out  what  the  opposite  party 
will  swear  to,  so  as  to  enable  him 
to  prepare  to  meet  and  overcome 
it.    (Id.) 

50.  Under  section  1013  of  the  Code 
of  Civil  Procedure,  as  under  the 
former  practice,  a  compulsory  ref- 
erence,  even  in  cases  triable  by 
the  court,   can  only  be  ordered 
where  the  trial  will  require  the 
examination  of  a  long  account. 
(Barnes  agt.  West,  16  Hun,  68.) 

51.  Under  section  440  of  the  Code  of 
Civil    Procedure,    providing   for 
the  service  of  the  summons  upon 
a  non-resident,  the  order  must  di- 
rect a  publication,  and  must  also 
contain  the  alternative  direction 
that  service  may  be  made  on  the 
defendant  personally  out  of  the 
state,  at  the  option  of  the  plaintiff 
and  must  also,  in  all  cases,  not- 
withstanding personal  service  may 
be  made,  contain  a  direction  for 
mailing  copies  of  the  summons, 
complaint  and  order,  or  a  state- 
ment that  such  mailing  was  dis- 
pensed with,   as  in  said  section 
provided.    An  order  directing  sim- 
ply that  the  summons,  with  a  copy 
of  the  complaint  and  order,   be 
served  upon   the  defendant  per- 
sonally, without  the  state,  is  void. 
(Bitten  agt.  Griffith,  16  Hun,  454.) 

52.  The  plaintiffs  having  recovered 
a  verdict,  defendant  moved  for  a 
new  trial  on  a  case  at  special  term. 
The  justice  heard  the  motion  but 
did  not  decide  it,  and  ordered  a 
reargument  before  another  justice, 
by  whom  the  motion  was  denied. 
In  taxing  costs,  plaintiff  was  al- 
lowed two  argument  fees : 

Held,  that  as  the  necessity  of  a 
reargument  was  not  caused  by  any 
act  or  omission  of  the  plaintiffs, 
such  allowance  was  proper.  (Ouck- 
enheimer  agt.  Angevine,  16  Hun, 
453.) 

58.  Plaintiffs  entered  judgment  upon 
the  verdict,  which  included  the 


costs,  and  defendant  appealed 
therefrom,  giving  an  undertaking 
for  their  payment.  Four  months 
afterwards  defendant  made  a  mo- 
tion for  a  relaxation  of  the  costs : 
Held,  that  the  defendant  was 
guilty  of  laches  and  that  the  ap- 
peal was  a  waiver  of  the  right  to 
move  for  a  relaxation.  (7d.) 

54.  Under  section  999  of  the  Code  of 
Civil  Procedure  it  is  left  to  the 
discretion  of  the  trial  justice  to  de- 
cide whether  or  not  he  will  enter- 
tain a  motion,  upon  his  minutes, 
to  set  aside  a  verdict  as  against  the 
weight  of  evidence.     Where  such 
a  motion  is  entertained  and  denied 
it  cannot  be  reviewed  at  general 
term,  unless  the  case  states  that  it 
contains  all  the  evidence  bearing 
upon  the  question.     (Cheney  agt. 
N.  T.  C.  and  H.  K.  E.  E.  Go.,  16 
Hun,  415.) 

55.  Where,  on  a  disputed  question 
of  fact,  there  is  a  conflict  of  testi- 
timony,  the  preponderance  of  evi- 
dence   must  be  overwhelming  to 
induce  a  court  to  disturb  a  verdict. 
(Id) 

56.  A  claim  against  the  defendants' 
testator  having  been  referred,  in 
pursuance  of  the  statute,  the  re- 
port of  the  referee  in  favor  of  the 
plaintiff  was,  with  the  consent  of 
defendants'  attorney,    confirmed, 
and  judgment  was  entered  thereon. 
Upon  an  appeal  by  the  defendants, 
held,  that  as  the  confirmation  of 
the  leport  was  not  opposed,  and 
as  no  motion  was  made  at  special 
term  to  set  aside  the  report,  or  for 
a  new  trial,  the  judgment  was  not 
appealable.     (Frane  agt.  Vantine, 
\§Hun,  528.) 

57.  In  this  action,  brought  by  judg- 
ment creditor  of  one  defendant  to 
set  aside  as  fraudulent  a  convey- 
ance made  by  him  to  another  de- 
fendant, the  plaintiff  recovered  a 
judgment,  which  was  entered  and 
notice  thereof  served,  under  sec- 
tion 382  of    the  Code,  upon   the 
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attorney  who  had  appeared  in  the 
action  for  all  the  defendants : 

Held,  that  the  service  of  the 
notice  limited  the  time  to  appeal, 
not  only  as  against  the  plaintiff, 
but  also  as  to  an  appeal  by  one  de- 
fendant as  against  his  codefend- 
ant.  (Morrison  agt.  Morrison,  16 
Hun,  507.) 

58.  A  defendant  served  by  substitut- 
ed service,  in  pursuance  of  sections 
435  and  436  of  the  Code  of  Civil 
Procedure,  must  answer  within 
twenty  days  from  the  time  of  such 
service.  ( Orr  agt.  McEwen,  1 6  Hun, 
625.) 

59  Where  one  joint  debtor  has  been 
personally  served,  and  the  other 
has  been  served  by  substituted  ser- 
vice, plaintiff  cannot  enter  judg- 
ment until  the  time  to  answer  of 
the  defendant  served  by  substitut- 
ed service,  has  expired.,  and  must 
then  enter  judgment  against  both. 
(Id.) 

60.  The  giving  of  an   undertaking 
under  section  688  of  the  Code  of 
Civil  Procedure  to   relieve  prop- 
erty attached  from  the  lien  there- 
of, is  not  a  waiver  of  the  right  to 
have  the  security  given  upon  the 
issuing    of    the     attachment   in- 
creased, in  pursuance  of   section 
682  of  the  said  Code.    (Dusseldorf 
agt.  Bedlich,  16  Hun,  624.) 

61.  Upon  the  trial  of  this  action  ex- 
ception was  taken  by  each  party 
to  rulings  admitting  evidence,  and 
defendants  excepted  to  a  refusal 
to  submit  certain  questions  of  fact 
to  the  jury.     The  court  directed  a 
verdict  subject  to  the  opinion  of 
the  court  at  general  term,  under 
section  1185  of  the  Code  of  Civil 
Procedure: 

Held,  that  this  was  error,  and 
constituted  a  mistrial.  (Fire  De- 
partment agt.  Thomson,  16  Hun, 
474.) 

62.  Under  the  Code  of  Civil  Pro- 
cedure an  appeal  does  not  lie  to 
the  general  term  from  an  order 


overruling  or  sustaining  a  demur- 
rer. Judgment  either  final  or  in- 
terlocutory must  be  entered,  and 
the  appeal  be  taken  therefrom. 
(Lacustrine  F.  Co.  agt.  Lake  Qu- 
ano,  &c.,  Co.,  16  Hun,  484.) 

63.  What  facts  are  sufficient  to  au- 
thorize an  order  directing  a  sub- 
stituted service  of  the  summons 
and  complaint  under  section  435 
of  the  Code  of  Civil  Procedure, 
considered.     (McCarthy   agt.    Me 
Carthy,  16  Hun,  546.) 

64.  A  counter-claim  cannot  be  strick- 
en out  or  disregarded  as  frivolous; 
the  remedy  is  by  demurrer,  or  by 
motion  to  make  it  more  definite 
and  certain.    (Cooper  agt.  Howe,  16 
Hun,  502.) 

65.  The  plaintiff  brought  two    ac- 
tions against  Lester  Keep,  one  to 
recover  for  money  lent  to  him; 
the  other  to  set  aside  a  convey- 
ance of  certain  real  estate  from 
him    to    his    wife,    a    defendant 
therein,   and  to  establish  a  lien 
thereon  in  favor  of  plaintiff,  on 
the  ground  of  expenditures  made 
thereon  upon  the  agreement  of 
Lester  Keep  to  devise  it  to  him  on 
his  death.     Keep  subsequently  to 
such     agreement    conveyed     the 
property  to   the  defendant  Caro- 
line, and  thereafter  married  her. 
After  both  actions  had  been  re- 
ferred to  the  same  referee,  it  was 
agreed  by  the  parties  to  submit 
both  cases  to  him  as  arbitrator, 
and  that  final  judgment  should 
be  entered  on  his  awards. 

On  a  motion  to  vacate  a  judg- 
ment entered  on  awards  made  by 
him,  held,  that  the  submission, 
even  if  void,  operated  to  discon- 
tinue both  suits.  (Keep  agt.  Keep, 
17  Hun,  152.) 

66.  That  as  to  the  second  action  the 
submission  was  void  (1)  because  a 
married  woman  cannot  submit  a 
matter  to  arbitration  under   the 
statute;  and  (2)  because  the  sub- 
mission involved  the  claim  of  the 
wife  to  an  estate  in  fee.    That  the 
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invalidity  of  the  submission  of 
the  question  involved  in  the 
second  action  did  not  affect  the 
validity  of  the  award,  as  to  the 
matters  involved  in  the  first,  and 
that  as  to  that  the  motion  was 
properly  denied.  (Id.) 

67.  Alger  and   Stanton,  describing 
themselves  as  trustees,  presented 
a  written  claim  to  the  defendants, 
as  administrators,  stating  that  the 
claim  was  held  by  them  as  trus- 
tees.    The  claim  was,  by  consent, 
referred;  the  answer  of  the  de- 
fendants    was    entitled,    in    the 
name  of  Alger  and  Stanton,  trus- 
tees, against  Conger  and  Alger, 
administrators.      The    referee  in 
his  report    stated   that  plaintiffs 
were    duly    appointed    trustees, 
found  against  them   and    direct- 
ed   that   the    complaint    be    dis- 
missed, with  costs.    Upon  motion, 
the    report    was    confirmed    and 
judgment  was  directed  "against 
the  plaintiff  Joseph  E.  Alger,  as 
survivor,"  for  costs.      Judgment 
was  accordingly  entered  against 
him  in  the  same  form,  and  an  exe- 
cution was  issued  against  him  per- 
sonally.    In  the  title  of  the  report 
of    the  referee,   the    motion    for 
judgment  and  the  judgment  itself, 
the  word  "  trustees  "  was  omitted. 
A  motion  was  made  to  set  aside 
the  execution  issued  against  plain- 
tiff individually,    on  the  ground 
that  it  was  unauthorized: 

Held,  that  the  motion  was  pro- 
per and  should  be  granted.  (Alger 
agt.  Conger,  17  Hun,  45.) 

68.  The  plaintiff,  an  engineer  on  de- 
fendant's road,  was  accustomed  to 
run  a  freight  train  at  about  twelve 
miles  an  hour.     The  road  was  in 
a  wretchedly  bad  condition  from 
defendant's  neglect  to  repair  it, 
which  fact  was  known,  in  a  gen- 
eral way,  to  plaintiff.     Promises 
had  been  made    that    the    track 
should  be    put    in  repair.      The 
plaintiff  was  ordered  to  run  his 
engine,    without  any  train,  to  a 
station,  at  a  much  higher  rate  of 
speed  than  was  customary.     He 


objected  on  the  ground  that  the 
condition  of  the  road  made  it  un- 
safe to  do  so,  but  finally  consented. 
The  engine  was  thrown  from  the 
track  and  the  plaintiff  was  injured. 
Plaintiff  did  not  know  of  the  par- 
ticular defect  by  which  his  engine 
was  thrown  from  the  track  and 
his  injury  occasioned: 

Held,  that  the  question  whether 
or  not  plaintiff  was  guilty  of  con- 
tributory negligence  in  running 
upon  the  track,  with  knowledge 
of  its  defective  condition,  was  one 
for  the  jury,  and  that  a  motion  for 
a  nonsuit  was  properly  denied. 
(Hawley  agt.  Northern  Central  It. 
R  Co.,  17  Hun,  115.) 

69.  Appointment  of  an  assignee  in 
banruptcy  avoids  an  attachment 
levied  within  four  months.     The 
fact  that  a  composition  was  as- 
sented to  before  the  appointment 
of  the  assignees,  and  was  subse- 
quently carried  into  effect,  does 
not  alter  the  effect  of  their  ap- 
pointment upon  the  attachment. 
(Cromwell  agt.  Gallup,  17  Hun,  49.) 

70.  In  an  action,  in  a  justice's  court, 
by  the  payee  of  a  promissory  note 
against  the  maker,  the  latter,  on 
return  day,  set  up  a  general  denial, 
payment  and  set-off.     On  the  ad- 
journed day  he  asked  to  amend 
his  answer  by  alleging  that  the 
note  was  given  on  the  sale  of  a 
horse  by  the  payee  to  him  with  a 
warranty,  and  setting  up  a  breach 
thereof,  which  request  was  denied. 
On  his  application  the  case  was 
again  adjourned.      On  the    next 
hearing  he  renewed  his  motion, 
which  was  again  denied,  and  judg- 
ment rendered  against  him : 

Held,  that  as  there  was  nothing 
to  show  tfie  proposed  defense  to 
be  false,  untrue,  or  put  in  for  delay 
or  vexation,  it  was  error  to  deny 
his  motion  to  amend,  and  that 
such  error  was  reviewable  on  ap- 
peal. (Walsh  agt.  Cornett,  17, Hun, 
27.) 

71.  Plaintiff  recovered  a  judgment 
against  defendant,  and  an  execu- 
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tion  thereon  was  issued  by  one  of 
his  attorneys  and  a  levy  made. 
Subsequently  the  defendant  gave 
the  requisite  undertaking  to  stay 
execution,  and  appealed  to  the 
general  term,  where  the  judgment 
was  affirmed,  and  to  the  court  of 
appeals,  where  the  appeal  was  dis- 
missed. Thereafter  defendant  paid 
to  the  plaintiff's  other  attorney, 
who  did  not  know  of  the  issue  of 
the  execution,  what  he  claimed 
was  due  on  the  judgment,  and  it 
was  satisfied  of  record  by  him. 
Subsequently  the  plaintiff  moved 
to  have  the  satisfaction  canceled 
and  set  aside  to  enable  the  sheriff 
to  collect  his  poundage  and  fees, 
which  was  granted : 

Held,  that  it  was  error  so  to  do, 
as  there  was  no  offer  to  return  to 
defendant  the  amount  he  had  paid 
to  procure  the  satisfaction.  (Ben- 
sen  agt.  Perry,  17  Hun,  16.) 

72.  Semble,  that  such  an  offer  would 
not  be  necessary  if  the  same  relief 
were  sought  by  action.     (Id.) 

73.  After  an  action  of  foreclosure 
had  been  prosecuted  to  judgment, 
and  a  sale  had  upon  which  a  defi- 
ciency had  arisen,  an  application 
was  made  for  leave  to  sue  the  rep- 
resentatives and  next  of  kin  of  a 
deceased     guarantor,  'they    not 
having  been  made  parties  to  the 
foreclosure  action,  and  no  claim 
having  ever  been  presented  against 
the  estate: 

Held,  that  such  application  was 
addressed  to  the  sound  legal  dis- 
cretion of  the  court,  and  that  it 
would  not  be  granted  when  the 
circumstances  ol  the  case  rendered 
it  inequitable  so  to  do.  (Matter  of 
Collins,  17  Hun,  298.) 

74.  In   an   action   to   recover   the 
amount  provided  to  be  paid  by  a 
contract  of  sale,  brought  by  the 
vendor  against  the  surety  for  the 
vendee,  the  surety  cannot  counter- 
claim damages  for  a  breach  of 
warranty  by  the  vendor,  or  set  up 
that  the  contract  was  procured 
through  fraud ;  such  defenses  are 


personal  to  the  vendee.     (Henry 
agt.  Daley,  17  Hun,  210.) 

75.  Where    a    defendant,    against 
whom  a  judgment  for  more  than 
fifty  dollars  has  been  recovered  in 
a  justice's  court,   appeals  to  the 
county  court  upon  questions  of 
law  only,  no  undertaking  need  be 
given.     An    undertaking  is  only 
required"  where  a  new  trial  is  to  be 
had   in  the    county  court,  or    a 
stay  of  execution  on  the  judgment 
is  desired.     (Hallenbeck  agt.  Com- 
pany E,  17  Hun,  234.) 

76.  A  defendant  in  an  action  for 
libel  was  arrested  in  Morrisauia, 
Westchester    county,    where    he 
then   resided.      Subsequently  by 
an  act  of  the  legislature,  Morris- 
ania  was  annexed  to  the  county 
of  New  York.    Judgment  having 
been  recovered,  execution  against 
the  property  of  the  defendant  was 
issued  to  the  sheriffs  of  the  coun- 
ties of  New  York  and  Westches- 
ter, and  upon  their  return  unsat- 
isfied   an    execution  against  his 
person  was   duly  issued    to    the 
sheriff  of  New  York,  and  by  him 
returned  to  the  effect  that  defend- 
ant could  not  be  found ; 

In  an  action  against  the  bail, 
held,  that  it  was  not  necessary  to 
issue  an  execution  against  the 
person  to  the  sheriff  of  Westches- 
ter county,  as  that  was  no  longer 
the  defendant's  place  of  residence. 
(Johnson  agt.  Myer,  17  Hun,  232.) 

77.  Defendant  having,  at  the  request 
of  one  Sohns,  loaded  a  vessel  with 
petroleum,    represented    that    he 

.  had  put  in  1 10  barrels  more  than 
he  had  in  fact,  and  thereby  in- 
duced the  master  of  the,  vessel  to 
give  a  bill  of  lading  for  that 
amount  to  Sohns,  who  paid  de- 
fendant for  that  amount,  and  sold 
the  bill  of  lading  to  a  firm  in 
Antwerp.  Upon  the  arrival  of 
the  vessel  at  Antwerp,  the  master 
was  compelled  to  pay  the  con- 
signees for  the  deficiency : 

In  an  action  by  the  plaintiff,  as 
assignee  of  the  master,  held,  that 
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he  was  entitled  to  recover  the 
amount  so  paid  from  the  defend- 
ant. (Van  Santen  agt.  Standard 
Oil  Co.,  17  Hun,  140.) 

78.  Where  a    sheriff    has    made    a 
valid  levy  under  an  execution  and 
taken  the  property  into  his  posses- 
sion, a  constable,  to  whom  execu- 
tions against  the  same  defendant 
are  subsequently  issued  by  a  jus- 
tice of  the  peace,  cannot  make  any 
levy  on  such  property,  nor  can  he 
sell  the  same  subject  to  the  levy 
made  by  the  sheriff.     (Seymour 
agt.  Newton,  17  Hun,  30.) 

79.  Where  a  struck  jury  has  been 
ordered  and    irregularities    have 
occurred  in  the  striking  thereof, 
the  court  may  order  the  jury  to 
be  set  aside  and  discharged,  and  a 
new  jury  to  be  struck.    (People  ex 
rel.  Kirttand  agt.  Dillon,  17  Hun, 
1.) 

80.  Admissibility  of  evidence  under 
a  general  denial  in  an  action  of 
ejectment,  to  show  that  the  plain- 
tiff   is  estopped     from    claiming 
possession  of  the  land  in  question, 
considered.      (Greque  agt.  Sears, 
17  Hun,  123.) 

81.  October  12,  1874,  the  plaintiffs 
recovered  a  judgment  against  one 
Loomis  in  an  action   triable    in 
Onondaga    county,    from  which 
Loomis  took  an  appeal  and  gave 
the  requisite  security  to  stay  pro- 
ceedings   during    the    pendency 
thereof.   In  January,  1877,  Loomis 
applied  to  the  Rome  Savings  Bank 
for  a  loan  of  $1,000  on  the  premi- 
ses in  Oneida  county,  on  which 
the  bank  then  held  a  mortgage  for 
$3,000,  and  which  were  "also  in- 
cumbered  by  a   second  mortgage 
for  $400,  and  the  plaintiffs'  judg- 
ment, a  transcript  of  which  had 
been  filed  in  that  county.    In  pur- 
suance of  an  agreement  between 
the  parties  an  order  was  obtained 
at  a  special  term  held  in  Rome, 
Oneida  county,  on  March  27, 1877, 
releasing  the  said  premises  from 
the  lien  of  the  judgment.    Neither 


this  order  nor  the  papers  on  which 
it  was  granted  were  ever  filed  in 
Onondaga  county,  Thereafter 
and  more  than  ten  days  from  the 
granting  of  the  order  the  savings 
bank  on  production  of  a  certified 
copy  of  it,  paid  off  the  $400  mort- 
gage, and  paid  the  balance  of  the 
$1,000  to  Loomis,  taking  from  him 
a  mortgage  for  $1,000.  Upon  a 
motion  by  plaintiffs  to  vacate  this 
order,  their  judgment  having  been 
affirmed  on  appeal: 

Held,  that  the  motion  was  prop- 
erly granted ;  that  as  the  order 
and  papers  had  not  been  filed  in 
the  office  of  the  clerk  of  the 
county  of  Onondaga  within  ten 
days  from  the  time  it  was  granted, 
it  thereby  became  vacated  and  that 
the  lien  of  the  judgment  was  prior 
to  that  of  the  mortgage.  (Bron- 
ner  agt.  Loomis,  17  Hun,  439.) 

82.  Semble,  that  in  a  proper  proceed- 
ing the  $400  mortgage  would  be 
reinstated  and  its  lien  revived,  to 
protect  the  savings  bank  to  the 
amount  thereof.     (Id.) 

83.  The  term  bona  fide  mortgagee,  in 
section  282  of  the  Code,   means 
one  who  has  taken  his  mortgage 
without  any  design  to  defraud  the 
plaintiffs  in  the  judgment,  or  any- 
body else,  and  upon  some  bona 
fide  consideration,  either  present 
or  past.     (Id.) 

84.  The  complaint  herein    alleged 
that  in  an  action  for  separation, 
brought  by  a  wife    against    her 
husband,  a  judgment  was  entered 
in  her  favor,  by  which  he  was  re- 
quired to  pay  certain    sums    of 
money  to  her,  and  to  give  security 
therefor.     That  he  had  failed  to 
comply  therewith;    that    he  had 
left  the  state  to  avoid  personal 
service  of  the  summons,  and  had 
transferred  his  real  and  personal 
estate,  without  consideration,  to 
his  daughter,  with  intent  to  defeat 
the  judgment  to  be  entered  in  such 
action ;  and  that  the  daughter  re- 
ceived the  same,  with  knowledge 
of  such  intent;  that  the  plaintiff 
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had  been  appointed,  by  the  court, 
sequestrator  or  receiver  of  the  per- 
sonal property,  and  the  rents  and 
profits  of  the  real  estate;  that  he 
was  unable  to  obtain  any  personal 
property,  or  to  collect  any  of  the 
rents  or  profits,  by  reason  of  such 
conveyance,  and  the  refusal  of  the 
tenants  to  attorn  to  him,  and  that 
he  was  directed  by  the  court  te 
bring  this  action  to  set  aside  such 
conveyance  as  fraudulent  and  void 
as  against  the  plaintiff  in  the  first 
action : 

Held,  that  a  demurrer  to  the 
complaint,  on  the  ground  that  the 
plaintiff  had  not  legal  capacity  to 
sue,  and  that  the  complaint  did 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  should  be 
overruled.  (Donnelly  agt.  West, 
17  Hun,  564.) 

85.  In  March,  1873,  the  accounts  of 
the  defendant,  as  executor  of  John 
C.     Hitchcock,     deceased,    were 
passed  by  the  surrogate,   and  it 
was  adjudged  that  he  then  had 
$14,538.33,  invested  for  the  bene- 
fit of  the  plaintiff  and  her  two 
sisters.    In  this  action  brought  by 
the  plaintiff  alone,  the  complaint 
alleged  that  she  was  twenty-one 
years  of    age;  that  she  had  de- 
manded payment  to  her  of  one- 
third  of  the  investment;  that  the 
defendant  refused  to  pay  it,  and 
that  he  threatened  to  bring  an  ac- 
tion for  the  construction  of  the 
will,   though  the  will  was  plain 
and  no  construction    of    it    was 
necessary : 

Held,  that  the  action  could  be 
maintained  without  making  the 
infant  sisters  parties  thereto. 
(Hitchcock  agt.  Linsly,  17  Hun, 
556.) 

86.  This  action  was  brought  to  re- 
recover  two  bonds  alleged  to  have 
been  deposited  by  the  plaintiff  for 
safe-keeping    (with  indorsements 
in     blank     thereon),     with    the 
assignor  of  the  defendant,  since 
deceased.    When  produced  on  the 
trial  the  name  of  the  defendant's 
assignor  was  written  in  the  blank. 
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The  plaintiff,  who  claimed  that 
this  was  done  without  his  author- 
ity, knowledge  or  consent,  was 
allowed  to  testify  upon  the  trial, 
against  defendant's  objection  and 
exception,  that  he  never  trans- 
ferred the  bonds,  and  never  saw 
them,  after  depositing  them,  until 
the  trial : 

Held,  that  the  evidence  was  in- 
admissible under  section  399  of 
the  Code.  (Hill  agt.  Heermans,  17 
Hun,  470.) 

87.  The    defendant  alleged    in  his 
answer,  and  it  was  assumed  upon 
the  trial,  that  defendant  claimed 
the  bonds  as  assignee  of  the  de- 
ceased : 

Held,  that  the  admission  of  the 
plaintiff's  evidence  could  not  be 
sustained,  on  the  ground  that  the 
fact  that  the  defandant  was  such 
assignee  had  not  been  directly 
proved.  (Id.) 

88.  In  August,   1855,  in  pursuance 
of  a  judgment  directing  the  sale 
of    certain    mortgaged  premises, 
consisting  of  ten  vacant  lots,  or  of 
so    much    thereof    as    might    be 
necessary  to  pay  the  amount  due, 
the  referee  sold  all  the  ten  lots, 
separately,   although  on  the  sale 
of  the  ninth,   enough    had  been 
realized  to  pay  the  amount  due  and 
all  charges,  and  leave  a  surplus. 
Subsequently,  the  surplus  having 
been  paid  over  to  the  city  cham- 
berlain, a  second  mortgagee  filed 
a    claim    thereto,    whereupon    a 
referee  was  appointed,  who  made 
a  report  in  regard  thereto,  after  a 
hearing,   and    due    notice  to   all 
parties  interested:. 

Held,  that  although  the  sale  of 
the  tenth  lot  by  the  referee  was 
unauthorized  by  the  judgment, 
yet  that  the  owner  of  the  equity 
of  redemption  was  estopped  from 
questioning  the  validity  of  the 
title  acquired  by  the  purchaser,  by 
reason  of  his  acquiescence  therein 
and  his  failure  to  object  to  the 
proceeding  had  for  the  distribu- 
tion of  the  surplus.  (McBride  agt. 
Lewisohn,  17  Hun,  524.) 
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89.  An  action  was  brought  by  a  hus- 
band to  dissolve  a  marriage,  on 
the  ground  that  he  was  induced  to 
enter  into  it  by  the  fraudulent  con- 
cealment of  a  disease  with  which 
his  wife  was  afflicted,  and  also  on 
the  ground  that  by  reason  of  such 
disease  she  was  physically  inca- 
pable of  entering  into  the  marriage 
state,  and  that  there  was  no  reason 
to  suppose  that  her  physical  inca- 
pacity would  be  removed : 

Held,  that  a  compulsory  refer- 
ence could  not  be  ordered  on  the 
application  of  the  defendant,  un- 
less plaintiff  waived  his  right  to  a 
trial  by  jury  in  the  manner  pro- 
vided in  section  1009  of  the  Code 
of  Civil  Procedure.  (Morrett  agt. 
MorreU,  17  Hun,  324.) 

90.  On  the  trial  of  the  plaintiff  in 
error  for   murder,   one    Rhodes, 
called  as  a  juror,  stated  that  he 
had  not  heard  the  matter  talked 
over    by    anybody     except     his 
family;  that  he  had  read  of  it  in 
the  newspapers,   and  from  what 
he    had     read    he    had    formed 
an  opinion,  based  upon  its  truth- 
fulness, which  he  then  held  and 
which  it  would  require  evidence 
to  remove;  that  he  could  sit  as  a 
Juror  and  try  the  case  fairly  and 
impartially,     notwithstanding   it, 
and  could  hear  the  evidence  and 
render  a  verdict  uninfluenced  by 
it: 

Held,  that  a  challenge  "  for  prin- 
cipal cause,  on  the  ground  that  he 
had  formed  an  opinion  of  the 
case,"  was  properly  overruled. 
(Manke  agt.  People,  17  Hun,  410.) 

91.  The    defendants    employed    a 
puffer  to  bid  at  a  sale  in  partition 
in  this  action,   with  intent  to  im- 
pose upon  the  plaintiffs  and  induce 
them  to  bid  more  for  the  property 
than  they  otherwise  would  have 
done.     The  plaintiffs  were  there- 
by induced  to  purchase  the  prop- 
erty at  a  higher  price  than  they 
otherwise  would  have  given : 

Held,  that  they  were  entitled  to 
have  the  sale  set  aside  absolutely. 
(Fisher  agt.  Hersey,  11  Hun,  370.) 


92.  That  an  order  denying  a  motion 
therefor  and  compelling  them  to 
carry  out  the  sale  at  a  reduced 
price  was  appealable,  and  should 
be  reversed.    (Id.) 

93.  In  this  action,  brought  by  the 
plaintiff  to  foreclose  a  mortgage, 
a  judgment  in  the  usual  form  was 
entered    directing    a  sale  of    the 
premises    by    the    sheriff.      The 
plaintiff  at  the  time  of  bringing 
the  action,  was,  and  still  is,  the 
owner  of  a  second  mortgage  upon 
an  undivided  one-half  interest  in 
the  same  premises  described  in  the 
first  mortgage ;  no  reference  there- 
to was  made  in  the  complaint,  or 
judgment ;  upon  the  sale  the  plain- 
tiff's'agent  required  all  bids  "to  be 
made  with  reference  to  the  terms 
of  sale  by  which  the  purchase  was 
to  be  made  subject  to  the  said 
mortgage  owned  by  the  plaintiff: 

Held,  that  this  was  an  irregu- 
larity which  justified  an  order  set- 
ting aside  the  sale.  (Homoeopathic 
Mut.  Life  Inn.  Co.  agt.  Sixbury,  17 
Hun,  424.) 

94.  Proceedings    instituted     under 
chapter  127  of  1861,  to  secure  the 
conviction  of  a  husband  as  a  dis- 
orderly person,  for  neglecting  to 
support  his  family,  are  criminal  in 
their  nature.     (People  agt.    Cran- 
don,  17  Hun,  490.) 

95.  The  complaint  required  by  that 
act,   to  authorize   the  justice  to 
issue  his  warrant  for  the  examina- 
tion of  the  accused,  may  be  made 
by  the  wife.     (Id.) 

96.  The  wife  is  not,  however,  a  com- 
petent witness   against    her  hus- 
band in  such  proceedings;  section 
828  of  the  Code  of  Civil  Proced- 
ure  is   only  applicable   to   civil 
actions.    (Id.) 

97.  Chapter  327  of  1873  providing, 
among  other  things,  that  any  ap- 
peal to  the  state  assessors,  "the 
determination  of    which    is    not 
made  and  filed  with  the  clerk  of 
the  said  board  of  supervisors,  on 
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or  before  the  commencement  of 
the  next  succeeding  annual  ses- 
sion thereof,  shall  be  null  and 
void,  and  the  same  shall  be 
deemed  as  dismissed,"  was  not 
repealed  by  section  8  of  chapter 
49  of  the  Laws  of  1876,  but  is  still 
in  full  force  and  effect.  (People 
ex  rel.  Robison  agt.  Supervisors,  17 
Hun,  501.) 

98.  Defendant's  attorney  served  an 
offer    to    allow  judgment  to  be 
taken  for  a  sum  named,  with  costs, 
which  was  signed  by  him,  but  was 
not  accompanied  by  an  affidavit 
showing  his  authority  to  make  it, 
as  required  by  section  740  of  the 
Code  of  Civil  Procedure.     Plain- 
tiff served  a  notice  declining  to 
accept  the  offer,   but  giving  no 
reason  therefor.     Upon  the  "trial 
the  plaintiff  recovered  less  than 
the  amount  named  in  the  offer. 
Thereafter  the  defendant  moved 
to  be  allowed  to  amend  the  offer 
by  annexing  thereto  his  affidavit 
showing  his  authority  to  make  it: 

Held,  that  the  motion  was  prop 
erly  denied.  (Riggs  agt.  Waydell, 
17  Hun,  515.) 

99.  The  infant  plaintiffs  in  this  ac- 
tion were,  at  the  time  of  its  com- 
mencement, infants  under  the  age 
of    fourteen    years,   and    resided 
with  their    father,  their    general 
guardian,  at  Breslau,  in  the  king- 
dom  of  Prussia.     April   2,  1877, 
one  Grinnell  was  appointed  their 
general  guardian  by  the  probate 
court  of  Suffolk   county,   Mass., 
and  he  thereafter  applied  for,  and 
procured,     the    appointment    of 
Peter  B.  OLney,  as    guardian  ad 
litem  for  said  infants  to  bring  this 
action : 

Held,  that  the  application  to  ap- 
point the  guardian  ad  litem  was 
properly  granted,  and  that  it  was 
not  necessary  that  a  general  guard- 
ian should  have  been  appointed  in 
this  state  for  the  purpose  of 
making  such  application.  (Freund 
agt.  Washburn,  17  Hun,  543.) 

100.  On  the  first  trial  of  this  action 


the  complaint  was  dismissed,  and 
the  exceptions  were  directed  to  be 
heard  in  the  first  instance  at  the 
general  term.  The  general  term 
ordered  a  new  trial,  "with  costs 
to  abide  the  event."  On  the 
second  trial  a  verdict  was  rendered 
in  favor  of  the  defendant.  Upon 
the  taxation  of  the  costs,  held, 
that  the  defendant  was  not  enti- 
tled to  the  costs  of  the  review  at 
the  general  term.  (Union  Trust 
Co.  agt.  Whiton,  17  Hun,  593.) 

101.  Upon  the  first  trial  an  extra  al- 
lowance of  $1,000  was  granted. 
Upon  the  second  trial  an  extra  al- 
lowance of  $750  was  granted : 

Held,  that  the  defendant  .was 
only  entitled  to  the  allowance 
granted  upon  the  second  trial.  (Id.) 

102.  Where,  in  an  action  to  recover 
penalties  for  a  violation  of  certain 
laws,  the  complaint  alleges  that 
the  defendant  has  failed  to  do  cer- 
tain things  therein  specified,  and 
the  answer  denies,   as  to  all  the 
matters  specified  in  the  complaint, 
and  in  the  same  language  used 
therein,   that  the  defendant    has 
failed  to  do  the  said  things,  such 
answer  cannot  be  stricken  out  as 
false  or  sham  on  the  ground  that 
such  denials  are  denials  of  conclu- 
sions of  law.     (Mayor,   etc.,  agt. 
James,  17  Hun,  588.) 

103.  Where  an  order  discontinuing 
an  appeal  is  made  on  an  ex  pnrte 
application,    upon     an     affidavit 
which  omits  to  state,  as  required 
by  Rule  25,  that  no  other  applica- 
tion for  the  same  order  has  been 
made,  such  order  will  be  vacated, 
if  a  motion  therefor  be  made  on 
that  ground,  (Gouraud&gt.  Trust, 
17  Hun,  578.) 

104.  A  cause  of  action  against  the 
trustee    of    an  insolvent  savings 
bank,  to  recover  the  damages  oc- 
casioned by  unauthorized  and  ille- 
gal   investments    made    by  him, 
cannot  be  joined  with  a  cause  of 
action  upon  a  bond  given  by  him 
to  assist  in  making  up  a  deficiency 
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in  the  assets  of  the  bank.    (French 
agt.  Bolter,  17  Hun,  546.) 

105.  The  directors  of  a  defendant 
corporation  are  not  parties  to  the 
action,  and    an    order  requiring 
them  to  appear  for  examination 
and  to  produce  books  and  papers 
is  not  authorized  by  section  870 
of  the  Code  of  Civil  Procedure. 
(Boorman  agt.  Atlantic  and  Pacific 
B.  R  Co.,  17  Hun,  555.) 

106.  In  an  action  between  partners 
for  an  accounting  either  is  enti- 
tled, at  any  stage,  of  the  action, 
to  an  order  requiring  the  produc- 
tion of  all  partnership  books  and 
the  papers  and  accounts  relating 
thereto,   and    their  deposit    with 
the  clerk    to    be    inspected    and 
copied.      (Stebbins   agt.  Harmon, 
17  Hun,  445.) 

107.  Who   not    a  managing   agent 
within  section  432,  subdivision  3  of 
the  Code  of  Civil  Procedure,  au- 
thorizing service  of  a  summons 
upon  a  corporation  by  the  delivery 
of  it  to  a  managing  agent.    (Sterett 
agt.  Denver  and  Rio  Grande  R  Co., 
17  Hun,  316.) 

108.  To  punish  a  party  for  contempt, 
in  failing  to  appear  and  be  ex- 
amined as  a  witness  before  trial, 
a  copy  of  the  order  requiring  him 
so  to  do  must  have  been  person- 
ally served  upon  him.     (Loop  agt. 
Gould,  17  Hun,  585.) 

109.  The  fact  that  the  undertaking 
filed  by  a  receiver,  appointed  in 
supplementary  proceedings,  is  not 
under  seal,   is  an  irregularity  of 
which  only  the  judgment  debtor 
can  avail  himself.     (Morgan  agt. 
Potter,  17  Hun,  403.) 

110.  Where  the  relator,  upon  appli- 
cation for  a  mandamus,  takes  no 
issue  upon  the  allegations  of  the 
defendant's    affidavits,    but    pro- 
ceeds to  argument  and  asks  for  a 
peremptory  writ,  this  is  equiva- 
lent to  a  demurrer  ;  it  is  an  admis- 
sion of  the    truth    of  the    facts 


alleged  in  said  affidavits,  but  a 
denial  of  their  sufficiency  in  law 
to  prevent  the  issuing  of  the  writ. 
(People  ex  rel.  agt.  Suprs.  West.  Co., 
73  N.  T.,  173.) 

111.  It  is  the  duty  of  counsel,  if  the 
court  misapprehend  his  meaning, 
in  a  request  to  charge,  to  call  its 
attention  to  the  fact  ;  otherwise  he 
is  concluded  by  the  interpretation 
put  upon  his  request  by  the  court. 
(Booth  agt.  B.  and  A.  R  R  Co., 
73  2f.  T.,  38.) 

112.  Where  a  defendant  has  asked  the 
court  to  determine  the  questions  in 
a  case  as  matters  of  law  in  his 
favor  on  a  motion  for  a  nonsuit,  if 
he  afterwards    desire    any  ques- 
tions to  be  submitted  to  a  jury 
as  questions  of  fact,  it  is  his  duty 
to  specify  the  questions.     (Mutter 
agt.  McKesson,  73  JST.  T.,  195.) 

113.  To  render  the  direction  of  a  ver- 
dict subject  to  the  opinion  of  the 
court  at  general  term  proper,  all 
the  facts  necessary  to  enable  the 
court  to  render  a  final  judgment 
must  be  conceded  or  established 
beyond  controversy.    (Matson  agt. 
F.  B.  Ins.  Co.,  73  N.  T.,  310.) 

114.  A  case  stated  that  the  trial  court 
directed  a  verdict  for  plaintiff  and 
reserved    the  cause    for    further 
consideration  ;     that      plaintiff's 
counsel  moved  at  special  term  for 
judgment  on  the  verdict,  and  de- 
fendant's counsel  moved  for  judg- 
ment in  his  favor  on  the  evidence, 
which  last  motion  was  granted.  In 
the  minutes  and  opinion  it  was 
stated  that  the  verdict  was  ordered 
subject  to  the  opinion  of  the  court. 
There  were  exceptions  to  evidence, 
and  a  material  fact  was  not  found 
or  admitted: 

Held,  that  the  case  was  not 
one  for  a  verdict  subject  to  the 
opinion  of  the  court,  and  a  ver- 
dict so  taken  is  subject  to  the 
opinion  of  general  term  ;  that  as 
no  exception  was  taken  to  the 
manner  of  disposing  of  the  case, 
it  was  to  be  inferred  that  the  par- 
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ties  intended  that  the  court  should 
determine  the  whole  issue,  and 
that  the  proceedings  might  be 
regarded  as  a  motion  for  a  new 
trial  on  the  minutes,  the  parties 
consenting  that  judgment  should 
be  ordered  absolutely,  and  a  new 
trial  waived.  (Sayles  agt.  Sims, 
73  N.  F.,551.) 

115.  When  disputed  accounts  of  an 
executor  are  referred  to  an  auditor 
for  examination,  it  is  the  duty  of 
the  auditor  to  pass  upon  the  ob- 
jections filed  to  the  accounts,  and 
no  others.     (Boughton  agt.    Flint, 
74^.  F.,477.) 

116.  If  the  objections  filed  are  insuffi- 
cient,  the  surrogate    may  allow 
further  objections  to  be  filed,  but 
this  is  not  within  the  power  of  an 
auditor.    (Id.) 

117.  If  the  contestants  desire  to  pre- 
sent other  objections,  they  should 
file  them  before  the    surrogate, 
and    obtain    an    order    referring 
them  to  the  auditor.     (Id.) 

118.  The   accounting   party  is  not 
bound  to  establish  payments  for 
which  he  presents  vouchers,  un- 
less   denied    by  objections;  and 
the  burden  of  impeaching  such 
payments  is  on  the  contestants. 
(Id.) 

119.  If  the  rulings  of  an  auditor  are 
reviewable  on  appeal  from  a  sur- 
rogate's decree  (as  to  which  quaere), 
the  questions  must  first  be  pre- 
sented to  the  surrogate,  and  his 
decision  obtained  thereon.     (Id.) 

120.  The  mere  noting  of  an  excep- 
tion in  the  minutes  of  the  testimony 
taken  before  the  auditor,  is  not 
the  mode  of  bringing  such  ques- 
tion before  the  surrogate.    A  spe- 
cific exception  should  be  filed  to 
the  auditor's  report  that  the  ruling 
complained    of    was    erroneous. 
(Id.) 

121.  When  an  action,  in  which  an 
equitable  cause  of  action  is  joined 


with  others  purely  legal,  is  brought 
to  trial  at  special  term,  and  the 
defendant  demands  a  jury  trial, 
if  any  of  the  grounds  upon  which 
a  recovery  is  sought  are  such  as 
were,  at  the  time  of  the  adoption 
of  the  Constitution,  redressed  by 
an  action  at  law,  the  court  should 
direct  the  cause  to  be  tried  by  a 
jury  at  the  circuit,  or  at  least 
should  refuse  to  try  without  a 
jury.  (Wheelock  agt.  Lee,  74  N 
Y.,  496.) 

122.  A  defendant  does  not  waive  his 
right  to  a  trial  by  jury  in  such 
case  by  consenting  that  the  case 
be  placed  on  the  calendar  for  trial 
at  the  special  term,  and  noticing 
it  for  trial  there.     (Id.) 

123.  It  seems,  that  where  the  com- 
plaint is  framed  solely  for  equita- 
ble relief,  and  the  action  is  tried  as 
one  in  equity,  the  court,  on  finding 
that  plaintiff  is    not  entitled  to 
equitable  relief,  but  that  the  facts 
would  warrant  an  action  for  dam- 
ages, cannot  order  judgment  there- 
for; defendant  t  is  entitled  to  an 
opportunity  to  claim    a  trial  by 
jury  on    that    ground  of  action. 
(Id.) 

124.  On  application  to  remove  cause 
to  United  States  court,  if  bond  is 
defective,   the    defect  should    be 
pointed  out,  or  objection  will  be 
presumed  waived.     (See  Mix  agt. 
Andes  Ins.  Co.,  74  N.  Y.,  53.) 

125.  When  one  of  several  joint  de- 
fendants in  equity  action  does  not 
answer,  hearing  as  to  him  should 
be  brought  on  in  connection  with 
trial    against    other    defendants. 
(See  Tyng  agt.  Ilalsted  [Mcin.],  74 
N.  Y.,  604.) 


PRINCIPAL  AND  ACCESSORY 

See  CRIMINAL  LAW. 

The  People  agt.  IlaU,  ante,  342. 
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PRINCIPAL  AND  SURETY. 

1.  The  notice  from  a  surety,  requir- 
ing a  creditor  to  sue  the  principal 
debtor,  must  be  clear  and  unam- 
biguous,  and  a  request,   by  the 
surety,  to   the  creditor,    "to  go 
and  get  his  money,"  is  not  a  di- 
rection   to     sue     the    principal. 
(Muier  agt.  Canavan,  ante,  504.) 

2.  Where  all  that  appears  is,  that  a 
creditor,  after  a  note  becomes  due, 
takes  from  the  maker  a  new  note 
payable  at  a  future  day,  the  con- 
clusion must  be  that  the  parties 
have  agreed  to  extend  the  time  of 
credit  until  the  new  note  matures, 
and  taking  a  note  for  an  open  ac- 
count is  a  good  consideration  for 
such  an  extension  of  credit  (See 
Dpdd  and  Moss  agt.  Dreyfus,  ante, 
319).     (Id.) 


PROMISSORY  NOTE. 

1.  H.  and  A.,  in  consideration  of  a 
horse  sold  and  delivered  to  them 
by  R. ,  made  and  delivered  to  R. 
their  promissory  note.  R.  trans- 
ferred the  note  to  the  defendant, 
W.,  for  value  and  at  the  same 
time  indorsed  it.  Defendant,  W., 
transferred  it  to  D.,  the  plaintiff, 
for  value,  with  the  following 
guarantee,  viz. :  "  For  value  re- 
ceived, I  guarantee  the  payment 
of  the  within  note,"  signed  W. 
The  note,  afterwards,  became  due, 
and  was  presented  to  the  makers 
and  payment  demanded,  but  no 
notice  of  non-payment  or  protest 
was  given  to  R.,  the'  indorser,  or 
to  W. ,  the  guarantor.  When  the 
note  became  due  the  makers  were, 
and  still  are,  insolvent,  and  the 
action  is  brought  on  the  guaran- 
tee: 

Held,  that  the  omission  of  plain- 
tiff, D.,  the  holder,  to  serve  no- 
tice of  protest  upon  R.,  the  in- 
dorser, or  to  give  notice  of  non- 
payment to  defendant,  W.,  the 
guarantor,  in  sufficient  season  to 
enable  him  to  charge  the  indorser, 
does  not  have  the  effect  to  dis- 


charge the  defendant  upon  his 
guarantee.  (Deck  agt.  Works,  ante, 
292.) 

2.  The  guarantor  of  a  note  on  which 
there  is  a  prior  indorsement,  un- 
dertakes for  the  performance  of 
each  contract  which  he  has  guar- 
anteed; that  of  the  maker,  and 
that  of  the  indorser.  If  either 
fails  to  perform  the  contract  which 
is  guaranteed  a  cause  of  action 
arises  to  the  holder  of  the  guar- 
antee for  such  default.  (Id.) 

8.  Where  no  condition  requiring 
presentment  and  notice  of  non- 
payment, or  any  diligence  of 
whatever  character  in  order  to 
save  or  protect  the  guarantor  in 
any  recourse  against  the  indorser 
is  expressed  in  the  guarantee,  and 
no  such  condition  is  as  matter  of 
law  implied,  no  such  condition 
can  be  insisted  upon  to  discharge 
the  guarantor.  (Id.) 

4.  The  doctrine  of  non-perform- 
ance applicable  to  the  case  of  ne- 
gotiable paper  does  not  govern  in 
the  case  of  guarantees,  where  the 
guarantor  undertakes  positively 
that  his  principal  shall  perform. 
If  it  be  intended  that  notice  shall 
be  given,  it  must  be  provided  for 
in  the  contract,  otherwise  the 
guarantor  must  inquire  of  his 
principal.  (Id.) 


PROOF. 

1.  Upon  a  motion  to  quash  an  indict- 
ment, affidavits  cannot  be  read  to 
contradict  or  explain  the  allega- 
tions in  the  indictment  without 
the  consent  of  the  district  attor- 
ney.    (The  People  agt.  Clews,  ante, 
245.) 

2.  Common  law  proof  is  required  to 
sustain  or  avoid  the  allegations  in 
an  indictment,  unless  by  consent 
of  the  district  attorney  other  proof 
is  accepted.    (Id.) 

3.  People  agt.  Restenblatt  (1  Abb.  P. 
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E. ,  268)  commented  upon  and  ex- 
plained.   (Id.) 

See  SLANDER  OR  LIBEL. 

Hatfield  agt.  Lasher,  ante,  258. 

PUBLIC  OFFICER.     , 

See  SUPPLEMENTARY  PROCEEDINGS. 
Waldman   agt.  O'Donnett,   ante, 

215. 
Remmey  agt.  Gedmy,  ante,  217. 


QUESTIONS  OF  LAW  AND 
FACT. 

1.  It  seems,  that  while,  as  a  rule,  the 
interpretation   of  written  instru- 
ments is  a  question  of  law  for  the 
court,  yet,  when  the  interpretation 
of    a  promise  depends  upon  the 
sense  in  which  words  are  used,  or 
in  which  the  promisor  had  reason 
to  suppose  that  the  promisee  un- 
derstood them,  which  is  to  be  de- 
termined from  the  relation  of  the 
parties  and  the  surrounding  cir- 
cumstances, it  becomes  a  mixed 
question  of  law  and  fact,  and  may 
be  submitted,  with  proper  instruc- 
tions, to  a  jury.    ( White  agt.  Hoyt, 
TdN.  Y.,  505.) 

2.  Where  the  credibility  of  a  witness 
is  impeached,  his  testimony  cannot 
be  taken  as  conclusive  although 
uncontradicted,  and  the  question 
of  fact  as  to  which  his  testimony 
was  given  must  be  submitted   to 
the  jury.  (Gildersleeve&gt.  Landon, 
73  N.  Y.,  609.) 

3.  So,  where  the  witness  is  interested 
in  the  question,  although  he  is  not 
directly  impeached,  and  his  testi- 
mony is  uncontradicted,  his  credi- 
bility is  a  question  for  the  jury, 
and  the  court  is  not  warranted  in 
directing  a  verdict  upon  his  testi- 
mony alone.     (Id.) 

4.  The  fact  that  the  testimony  of  a 
witness  is  shown  to  be  untrue  in 
some  particular  does  not,  as  mat- 
ter of  law,  where  it  is  not  made 


plain  that  the  testimony  was  cor- 
ruptly given,  require  his  testi- 
mony, as  to  other  matters,  which 
is  not  contradicted,  to  be  disre- 
garded. (Deering  agt.  Metcalf,  74 
N.  Y.,  501.) 

5.  A    court    of   review,   therefore, 
cannot,  as  matter  of  law,  hold  that 
a  finding  based  solely  upon  such 
uncontradicted  testimony  is  with- 
out evidence  to  sustain  it.     (Id.) 

6.  As  to  whether  the  rule  would  be 
different  where  it  conclusively  ap- 
peared that  the  witness  was  cor- 
ruptly false  in  his  testimony  which 
was  contradicted,  qucere.     (Id.) 


RAILROAD  COMPANIES. 

1.  The  Atlantic  and  Great  Western 
Railroad  Company  executed  a 
mortgage  to  the  plaintiffs,  as  trus- 
tees, upon  its  line  of  railroad, 
extending  from  Salamanca,  in 
New  York,  to  Dayton,  in  Ohio, 
covering  property  m  the  states  of 
New  York,  Ohio  and  Pennsylva- 
nia. The  mortgage  was  made  to 
secure  three  classes  or  series  of 
bonds,  designated  first,  second  and 
third  mortgage  bonds.  All  of  the 
bonds  referred  in  terms  to  the 
mortgage  given  for  their  security. 
The  railroad  company  was  a 
consolidated  corporation,  the  con- 
stituent companies  having  been 
respectively  formed  under  the 
laws  of  New  York,  Ohio  and  Penn- 
sylvania. The  consolidated  com- 
pany became  the  owner  of  the 
property  under  a  scheme  of  reor- 
ganization made  by  the  bondhold- 
ers of  the  constituent  companies, 
for  the  purpose  of  purchasing  the 
property.  The  shareholders  were 
not  parties  to  such  reorganization 
scheme,  but  it  appeared  that  the 
divisional  mortgages  were  of  such 
a  large  amount,  that  practically 
the  shareholders  had  no  interest 
in  the  property.  Most  of  these 
bonds,  viz.:  about  $9,00(),0,)0 
thereof  were  issued  and  used  to 
replace  bonds  issued  by  the  con- 
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stituent  railroad  corporations, 
some  of  which  owned  portions 
of,  and  one  of  which  had  acquired 
title  to  all,  the  property  of  the 
present  corporation.  The  remain- 
der of  the  bonds  so  issued,  amount- 
ing in  no  event,  to  more  than  about 
$7,000,000,  were  known  as  surplus 
bonds,  and  were  used  in  the  pur- 
chase of  steel  rails,  &c.,  and  in 
the  borrowing  of  money  for  the 
use  of  the  company.  The  banque, 
which  held  a  portion  of  such 
surplus  bonds,  viz.:  $1,816,000 
pledged  to  it  as  collateral  to  a 
loan,  the  proceeds  of  which  had 
been  used  by  the  railroad  compa- 
ny in  the  purchase  of  necessary 
equipment,  claimed  that  such  sur- 
plus bonds  only  were  valid  and 
existing  obligations,  and  that  all 
of  the  other  bonds  had  been  ille- 
gally and  improperly  issued.  The 
whole  amount  of  bonds  issued 
was  $56,000,000: 

Held,  that,  as  the  bonds  in  terms 
referred  to  the  mortgage  given  for 
their  security,  and,  consequently, 
operated  as  a  notice  to  parties  re- 
ceiving them  of  the  contents  of 
such  mortgage,  the  banque  could 
not  be  permitted  to  claim  that  it 
took  them  in  ignorance  of  any  of 
the  facts,  the  existence  of  which 
was  disclosed  by  the  statement  of 
the  mortgages. 

Held,  that  while  railroad  cor- 
porations, as  well  as  others,  must 
be  confined  in  their  acts  within 
the  authority  affirmatively  given 
to  them,  or  appropriately  requisite 
for  the  attainment  of  the  objects 
they  are  designed  to  accomplish, 
yet,  if  with  that  restriction  their 
acts  appear  authorized,  they  are 
to  be  sustained  the  same  as  all  other 
exertions  of  lawful  authority. 

Held,  further,  that  the  reorgani- 
zation scheme  was  not  unlawful; 
that  it  was  not  unlawful  for  the 
creditors  and  bondholders  to  agree 
that  a  sale  should  be  made  of  prop- 
erty mortgaged,  by  way  of  secu- 
rity, for  their  debts,  and  that  it 
should  be  purchased  by  the  three 
trustees  selected  by  them  for  their 
benefit. 


Held,  further,  that  the  statutes 
of  this  state  (Laws  of  1861,  vol.  2, 
p.  2399)  do  not  inhibit  or  prevent 
the  consolidation  of  two  compa- 
nies simply  because  one  of  the 
constituent  companies  was  previ- 
ously formed  by  the  consolidation 
with  another  company;  that  the 
right  to  consolidate  has  been  gen- 
erally conferred  upon  all  railroad 
companies  existing  as  such, subject 
only  to  the  conditions  prescribed 
in  the  statute,  that  the  railways 
must  be  so  situated  as  to  form  a 
continuous  line,  and  that  they  shall 
not  be  parallel  or  competing  lines 
(Id.,  p.  2403,  sec.  9). 

Held,  further,  that  the  Ohio  con- 
stituent corporation  was  properly 
formed  under  the  laws  of  Ohio, 
referred  to  in  the  opinion. 

Held,  further,  that  the  consolida- 
tion statute  contains  no  prohibi- 
tion preventing  the  new  corpora- 
tion from  assuming  the  debts  of  its 
predecessors  in  whole  or  in  part, 
but  only  exonerates  the  consoli- 
dated company  from  liability 
therefor;  the  privilege  so  confer- 
red by  the  statute  was  waived  by 
the  consolidation  agreement,  pur- 
suant to  which  the  sale  was  made 
and  the  new  corporation  formed; 
that  such  agreement  could  be  law- 
fully made,  and  that,  therefore, 
the  bonds  issued  by  the  new  cor- 
poration for  the  payment  of  the 
obligations  of  the  constituent  com- 
panies were  valid. 

Held,  further,  that  while  subdi- 
vision 10  of  section  28  of  chapter 
225  of  the  Laws  of  1850,  which 
provides  that  railroad  corporations 
could,  from  time  to  time,  borrow 
such  sums  of  money  as  might  be 
necessary  for  completing  and  fur- 
nishing or  operating  their  roads 
and  issue  bonds  for  the  money 
borrowed,  and  secure  their  repay- 
ment by  a  mortgage  upon  the 
corporate  property  and  franchises 
(which  section  was  rendered  appli- 
cable to  consolidated  corporations 
by  section  *8,  chapter  917  of  the 
Laws  of  1869),  may  have  been  de- 
signed to  carry  with  it  an  impli- 
cation that  mortgage  bonds  could 
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not  be  issued  for  any  other  pur- 
pose, yet,  that,  by  section  2  of 
chapter  917  of  the  Laws  of  1869, 
such  limitation,  as  to  consolidated 
companies,  was  removed. 

Held,  further,  that  the  objection 
was  not  tenable  that  the  railroad 
company  was  not  empowere'd  to 
assume  the  obligation  for  the  se- 
curity of  these  demands,  i.  e.,  the 
existing  debts  of  the  constituent 
companies,  by  mortgage  bonds,  be- 
cause antecedent  mortgages  were, 
by  the  terms  of  the  statute  (Laws 
of  1869,  p.  2402,  sec.  5),  excepted 
from  the  obligations  which  are 
attached  to,  and  rest  upon,  the 
new  company;  that  the  foreclo- 
sure sales,  under  the  mortgages  of 
the  constituent  companies,  left  the 
obligations  simply  debts,  which 
are  not  inhibited,  but,  in  terms, 
permitted  by  the  general  authority 
created  by  the  act  of  1869. 

Held,  further,  that  such  assump- 
tion was  not  opposed  to  the  legis- 
lative policy  of  this  state  relating 
to  railroad  corporations,  for  it  has 
since  been  extended  by  other  en- 
actments, viz.,  by  chapter  430, 
Laws  of  1874,  and  chapter  446, 
Laws  of  1876. 

Held,  further,  that  the  laws  of 
Pennsylvania,  in  the  opinion  re- 
ferred to,  literally  authorized  the 
consolidation  and  the  reorganiza- 
tion scheme,  and  that  the  latter 
was  also  within  the  spirit  and 
terms  of  the  laws  of  New  York 
and  Ohio.  (Taylor  agt.  Atlantic 
and  Great  Western  Railroad,  ante, 
26.) 

REARGUMENT. 

1.  Plaintiff  having  recovered  a  ver- 
dict, defendant  moved  at  special 
term  for  a  new  trial  on  a  case. 
The  justice  heard  the  motion  but 
did  not  decide  it,  and  ordered  a 
reargument  before  another  justice, 
by  whom  the  motion  was  denied. 
In  taxing  costs,  plaintiff  was  al- 
lowed two  argument  fees : 

Held,  that  as  the  necessity  of  a 
reargument  was  not  caused  by 
any  act  or  omission  of  the  plain- 
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tiffs,  such  allowance  was  proper. 
(Ouckenheimer  agt.  Angevine,  16 
Hun,  453.) 


RECEIVER. 

1.  The  Atlantic  and  Great  Western 
Railroad  Company,  a  corporation 
created  by  the  laws  of  New  York, 
Ohio  and  Pennsylvania,  executed 
a  mortgage  to  the  above-named 
plaintiffs.  An  action  was  brought 
to  foreclose  such  mortgage  in  New 
York, Ohio  and  Pennsylvania,  and 
J.  H.  D.  was  appointed  receiver 
by  such  court.  The  complaint 
and  order  appointing  the  receiver 
do  not,  on  their  face,  show  that 
the  action  here  is  ancillary  to  that 
in  Ohio,  though  it  is  claimed  that 
such  was  the  intent.  After  the 
decision  in  55  Howard's  Practice, 
286,  plaintiffs  moved  to  amend 
the  complaint,  and  order  appoint- 
ing a  receiver,  so  as  to  render  the 
action  in  this  state  collateral  or 
ancillary  to  that  pending  in  Ohio : 
Held,  that  the  application  to 
modify  the  order  appointing  the 
receiver  must  be  denied ;  that  the 
receiver  was  an  officer  appointed 
by  the  court  here  to  manage  and 
control  the  corporate  property  of 
the  company  within  this  state, 
and  that  the  court  so  appointing 
such  receiver  in  this  state,  had 
plenary,  original  and  independent 
jurisdiction,  so  far  as  the  property 
to  be  effected  was  within  the 
limits  of  this  state;  that  by  virtue 
of  his  appointment  the  receiver 
was  the  arm  of  the  court  appoint- 
ing him,  to  transact  the  business 
of  the  railroad  company,  to  exer- 
cise its  franchises  and  manage  its 
affairs;  that  this  court  cannot,  if 
it  would,  delegate  its  powers  in 
the  premises  to  the  tribunals  of 
another  state,  nor  can  it,  if  it 
would,  substitute  those  tribunals 
for  itself,  or  transfer  to  them  the 
authority  which  its  own  practice, 
and  the  laws  of  the  state  require 
that  it  should  use ;  and  that  jus- 
tice to  the  citizens  of  this  state, 
whose  interests  might  collide  with 
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those  of  the  receiver,  and  the 
business  conducted  by  him  would 
be  impaired  by  such  a  course. 
(Taylor  agt.  Atlantic  and  Great 
Western  Railroad  Company,  ante, 
9.) 

2.  Upon  an  application  by  the  judg- 
ment creditors  to  compel  the  re- 
ceiver to  pay  over  the  moneys  in 
his  hands,  to  the  credit  of  their 
judgments,  where  it  appears  that 
the  receiver    as  such,   has  been 
made  liable,  through  the  conduct 
of  his  attorney,  to  an  action,  at 
the  instance  of  the  defendant,  in 
an  action  brought  in  the  receiv- 
er's name,  the  court  will  not  order 
the  funds  to  be  paid  over  to  the 
j  udgment  creditors.     (Morris  et  al. 
agt.  Hiler,  ante,  822.) 

See  JURISDICTION. 

Matter  of  the  United  States  Roll- 
ing Stock  Company,  ante,  16. 

See  PRACTICE. 

The  Globe  Mutual  Life  Insurance 
Company,  ante,  481. 

3.  An  action  was  commenced  by  the 
plaintiff,  as  receiver  of  the  United 
States  Glass  Company,  to  recover 
the  amount  due  upon  three  prom- 
issory notes  given  to  the  company 
by  the  defendant,  who  defended 
the  action  on  the  ground  that  he 
was    induced    to  sign  the   notes 
through    fraudulent     representa- 
tions made  by  the  president  of  the 
company.     While  this  action  was 
pending,   plaintiff  applied  under 
section  73  of  2  Revised  Statutes, 
469,   for  a  reference  of  the  con- 
troversy, which  was  ordered,  on 
condition  that  the  pending  action 
be  discontinued,  which  was  done: 

Held,  that  the  order  was  proper, 
and  that  the  fact  that  defendant's 
defense  involved  a  charge  of  fraud 
did  not  entitle  him  to  a  trial  by 
jury.  (Matter  of  Crosby  and  Day, 
16  Hun,  291.) 

4.  The  granting  or  denial  of  an  ap- 
plication by    a  receiver    of    the 
property  of  an  attachment  debtor 


to  come  in,  in  place  of  the  defend- 
ant, to  move  to  set  aside  the  at- 
tachment, is  in  the  discretion  of 
the  court,  and  the  exercise  of  this 
discretion  is  not  reviewable  here. 
(Dunlop  agt.  Pat.  F.  Ins.  Co.,  74  N. 
T.,  145.) 

5.  A  proceeding  for  the  appointment 
of  a  receiver  of  a  corporation  under 
the     provisions  of    the    Revised 
Statutes  relating  to  "  proceedings 
against  corporations  in  equity  "  (2 
R.  S.,  463,  sec.  36)  is  a  proceeding 
against  the   corporation;  and,  if 
the  appointment    of   a    receiver 
therein  is  binding  upon  the  cor- 
poration, no  one  else  can  question 
it.     (Whitttesey  agt,  Frantz,  74  N. 
T.,  456.) 

6.  The  jurisdiction  of  the  court  to 
entertain    the    proceeding    does 
not  depend  upon  the  truth  of  the 
facts  alleged  in  the  petition;  if  it 
allege    sufficient    facts,  and    the 
court  is  called    upon   to   decide 
whether  they  are  established,  its 
determination  whether  rightful  or 
not  does  not  affect  its  jurisdiction. 
(Id.) 

1.  On  the  appointment  of  a  receiver 
of  a  manufacturing  company,  the 
corporation  is  so  far  dissolved  that 
thereafter  the  duty  is  no  longer 
upon  the  trustees  to  make  the  an- 
nual report.  (Hug.  Nat.  Bk.  agt. 
Studwell,  74  N.  Y.,  621.) 

8.  Accordingly,  held,  where  a  re- 
ceiver was  appointed  during  and 
before  the  expiration  of  the  twen- 
ty days  in  which  the  trustees  were 
required  to  make  such  report, 
that  they  were  not  liable  to  the 
penalty  imposed  by  the  general 
manufacturing  act  (sec.  12,  chap. 
40,  Laws  of  1848)  for  failure  to 
make  and  file  the  same.  (Id.) 


RECORD. 

1.  A  chattel  mortgage  on  a  vessel, 
which  is  duly  recorded  in  the 
office  of  the  collector  of  customs 
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of  the  port  where  the  vessel  is 
registered,  as  required  by  the  act 
of  congress,  is  valid,  although  the 
formalities  required  by  the  state 
laws,  as  to  the  execution  and  re- 
cording of  such  instruments,  have 
not  been  complied  with.  (Folger 
agt.  Weber,  16  Hun,  512.) 

2.  Nor  is  the  validity  of  such  a 
mortgage  so  recorded  affected  by 
the  fact,  that  by  the  laws  of  this 
state  where  the  parties  reside  or 
the  vessel  is  registered,  a  failure 
of  the  mortgagee  to  take  posses- 
sion, within  a  specified  period 
after  default  has  been  made,  rend- 
ers the  mortgage  fraudulent  per 
se.  (Id.) 


RECORDING  ACT. 

1.  An  unrecorded  deed  has  a  prefer- 
ence under  the  recording  act  over 
a  subsequent  judgment  against  the 
grantor,  although  he  remains  in 
possession.  (Schroeder  agt.  Gurney, 
73  If.  T.,  430.) 


REFEREE'S  FEES. 

1.  To  authorize  a  referee  to  charge 
more  than  three  dollars  per  day 
for  his  services,  there  must  be  a 
written  agreement  fixing  the  exact 
rate  of  compensation,  which  must 
be  signed  by  the  parties  or  their 
attorneys  before  the  referee  com- 
mences to  act.  (Chase  agt.  James, 
16  Hun,  14.) 

2.  An  entry  by  the  referee  in  his 
minutes,  with  the  consent  of  the 
parties,  to  the  effect  that  it  was 
"agreed  that  referee  may  charge 
the  fair  value  of    his  services," 
will  not  authorize  any  charge  in 
excess  of  the  statutory  fees.    (Id.) 

8.  A  referee  appointed  to  sell  prop- 
erty under  a  decree  of  foreclosure, 
is  entitled  to  the  same  fees  and 
commissions  as  a  sheriff  would  be 
entitled  to  receive  had  he  made 


the  sale,  provided  that  such  fees 
and  commissions  shall  not  exceed 
in  the  aggregate  fifty  dollars. 
(Waflmdge  agt.  James,  16  Hun, 
8.) 

4.  Where  a  sale  is,  for  any  reason 
ineffectual,  the  referee  is  entitled 
to  fifty  cents  for  receiving  and  en- 
tering the  decree,  and  two  dollars 
for  advertising  the  property  for 
sale.  (Id.) 


REFERENCE. 

1.  Goods   sold  and    delivered,  and 
work,   labor   and    services    per- 
formed, are  matters  of  account, 
whether  their  value  is  fixed  by  an 
agreement,  verbal  or  written,  or 
is  to  be  ascertained  by  proof;  and 

a  suit  brought  to  recover  either  • 
their  original  or  their  market 
value,  when  the  allegation  is  that 
it  is  unpaid  or  one  brought  to  re- 
cover payments  in  excess  of  such 
value  is  ordinarily  and  generally 
an  action  founded  upon  a  contract 
and  is  referable.  (Tlie  People  agt. 
Peck,  Talbot  and  McOrae,  ante, 
315.) 

2.  A  complaint  in  an  action  brought 
to  recover  a  certain  amount  of 
overpayments  made  by  the  state 
to   the    defendants    for    services 
done  and  performed  and  materials 
furnished  under  the  written  con- 
tracts, which  fixed  the  price  to  be 
paid  for  such  labor  and  materials, 
although  it  avers  that  the  defend- 
ants have  made  a  false  statement 
or  have  presented  a  false  certifi- 
cate, or  received  more  than  was 
their  due,  fails  to  charge  fraud  in 
procuring  the  excessive  payments, 
and  must  be  deemed  one  ex  con- 
tractu  to  recover  excessive  pay- 
ments for  work,  labor  amUmate- 
rials,  which  payments  were  made 
in  the  belief  that  false  representa- 
tions and  false  certificates  were 
true,  and  as  it  confessedly  invokes 
an  examination  of  a  long  account, 
is  a  proper  case  for  a  reference. 
(Id.) 
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3.  It  seems,  that  if  the  complaint 
had  averred  that  the  defendants 
had  knowingly  made  a  false  state- 
ment and  knowingly  presented  a 
false  certificate,  and  knowingly  re- 
ceived more  than  their  due,  the 
issue  of  fraud  would  have  been 
presented,  and  the  action  would 
have  been  one  for  a  tort  or  wrong, 
and,  consequently,  could  not  be 
referred.     (Id.) 

4.  Under  section  1013  of  the  Code 
of  Civil  Procedure,  as  under  the 
former  practice,  a  compulsory  ref- 
erence,  even  in  cases  triable  by 
the  court,  can    only  be    ordered 
whexe  the  trial  will  require  the 
examination  of   a  long  account. 
(Barnes  agt.  West,  16  Hun,  68.) 

5.  A  claim  against  the  defendants' 
testator  having  been  referred,  in 
pursuance  of  the  statute,  the  re 
port  of  the  referee  in  favor  of  the 
plaintiff  was,  with  the  consent  of 
defendants'    attorney,   confirmed, 
and  judgment  was  entered  thereon. 
Under  an  appeal  by  the  defend- 
ants, held,  that  as  the  confirmation 
of  the  report  was  not  opposed,  and 
as  no  motion  was  made  at  special 
term  to  set  aside  the  report,  or  for 
a  new  trial,  the  judgment  was  not 
appealable.     (Frane  agt.  Vantine, 
16  Hun,  528.) 

6.  It  seems,  that  the  granting  of  an 
order  of  reference,  to  ascertain  de- 
fendant's damages  by  reason  of  a 
temporary  injunction,  before  the 
enrollment  and  entry  of  a  judg- 
ment in  his  favor,  is  irregular  ;  it 
is  an  irregularity,  however,  which 
may  be  waived  by  plaintiff  and  if 
he  permit  the  referee  to  proceed  to 
a  final  report  without  objection  or 
if,  although  objection  is  made,  he 
does  not  withdraw  from  the  refer- 
ence, but  proceeds  therewith,  the 
irregularity  is  cured.    (Roberts  agt. 
White,  73  N.  T.,  375.) 

7.  Upon  the  coming  in  of  the  report 
of  a  referee,  appointed  under  and 
by  an  order  so  irregulary  entered, 


the  court  referred  the  matter 
back  to  the  same  referee,  direct- 
ing him  to  report  the  evidence 
taken  upon  the  first  reference, 
with  liberty  to  either  party  to 
introduce  further  evidence : 

Held,  no  error  ;  that  it  was  with- 
in the  power  and  discretion  of  the 
court  to  permit  the  evidence  for- 
merly taken  to  be  submitted  on 
the  rehearing.  (Id.) 

8.  The  question  whether  there  are 
any  relations  between    a   referee 
appointed  to  hear  and  determine 
an  action,  and  the  plaintiff  or  his 
assignor,  which  render  it  improper 
for  the  referee  to  act,  is  one  ad- 
dressed to  the  discretion  of  the 
court,  and  its  decision  is  not  re- 
viewable  here.    (Baird  agt.  Mayor, 
&c.,  74  N.  Y.,  382.) 

9.  A  party  by  not  appealing  fr»m 
an  order  of    reference,   and    by 
proceeding  with   the  trial  of  the 
reference  without  objection,  will 
be  deemed  to  have  acquiesced  in 
that  mode  of  trial,   and  thereby 
waives  any  objection  to  the  order; 
he     cannot    thereafter    raise     a 
question  as  to  the  power  or  juris- 
diction of  the  referee,  or  claim  that 
he  was  entitled  to  a  jury  trial.  (Id. ) 

10.  A    referee    has    no    power    to 
amend  a  complaint   on  trial    so 
as  to  change  the  cause  of  action 
from  one  for  equitable  relief   to 
one  in  ejectment.  (Bockes  agt.  Lan- 
sing, 74  N.  T.,  437.) 


RELEASE. 

See  ASSUMPTION  OF  MORTGAGE. 
Douglass  agt.  Wells  et  al.,  ante, 
878. 


REMOVAL  OP  CAUSE. 

1.  The  District  of  Columbia  is  not 
a  state,  and  a  resident  of  that  dis- 
trict is  not  a  citizen  of  a  state, 
within  the  meaning  of  that  term 
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as  applied  to  the  jurisdiction  of 
the  federal  courts.  (Cissel  agt. 
McDonald,  ante,  175.) 

2.  An  action  between  a  resident  of 
the  District  of  Columbia,  and  an 
alien  and  subject  of  the  queen  of 
Great  Britain  cannot  be  transfer- 
red from  a  state  court  into  the  fed- 
eral courts.      The  reasons  stated. 
(Id.) 

3.  When  such  a  cause  is  transferred 
to  the  federal  courts  it  will  be  re- 
manded back  to  the  state  court. 
(Id.) 

4.  Where  suit  is  commenced  in  a 
state  court  against  three  defend- 
ants as  copartners,  the  plaintiff 
and  one  of  the  defendants  being 
citizens  of  the  state,  and  the  other 
two  defendants  being  citizens  of 
another  state,  the  same  may  be 
removed  to  the  United  States  cir- 
cuit court  on  petition  of  one  of 
the    non-resident  defendants,   so 
far  as  it  concerns  him.     ( Wormser 
agt.    Dahlman,   Kline  and  Roth, 
ante,  286.) 

5.  Under  the  act  of  1866  and  sub- 
division 2  of  section  639  of  the 
United  States   Revised  Statutes, 
the  suit  may  be  removed  only  as 
against  the  defendant  who  peti- 
tions to  have  it  removed,  only  as 
against  him.     (Id.) 

6.  Subdivision  2,   of    said    section 
639,  so  far  as  it  authorizes  a  de- 
fendant to  remove  a  cause  as  to 
him,  is  not  repealed  by  the  act  of 
1875  (18  U.  8.  Statutes  at  Large, 
470).     'Id.) 

7.  To  entitle  the  party  to  a  removal, 
the  suit  must  be  one   in  which 
there  can  be  a  final  determination 
of  the  controversy,  so  far  as  con- 
cerns him,  without  the  presence  of 
the  other  defendants  as  parties  in 
the  cause.     (Id.) 

8.  An  application  under  the  act  of 
congress  of  March  2,  1867,  (14  U. 
8.  Statutes  at  Large,  558),  to  remove 


a  cause  from  a  state  court  into  the 
circuit  court  of  the  United  States, 
may  be  made  by  a  corporation  of 
another  state.  The  corporation 
may  make  the  affidavit,  required 
for  such  purpose,  by  its  authorized 
agent.  (Mix  agt.  Andes  Ins.  Co., 
74  N.  Y.,  53.) 

9.  It  is  for  the  court  to  whom  it  is 
presented  to    determine    whether 
the  surety  tendered,   as  required 
by  said  act,   is  "good  and  suffi- 
cient;" but  it  cannot   arbitrarily 
reject  a  bond  tendered  which  is 
sufficient  in  form,  without  specify- 
ing any  cause ;  defects  should  be 
pointed  out  that  they  may  be  rem- 
edied.    (Id.) 

10.  Accordingly,  held,  where  a  bond 
was  tendered,  upon  its  face  a  pre- 
cise compliance  with  the  act,  that, 
in  the  absence  of  any  specification 
to  that  effect,  it  could  not  be  as- 
sumed that  a  denial  of  the  peti- 
tion for  removal  was  on  account 
of  any  insufficiency  in  the  bond. 
(Id.) 

11.  An  objection  to  an  affidavit  taken 
in  another  state,  to  be  used  for 
the  purposes  of  said  act,  that  it  is 
not  properly  certified  as  required 
by  the  act  of  1869  (chap.  138,  IMWS 
of  1869),  providing  for  the  taking 
of  affidavits  in  another  state  to  be 
used  in  this  state,  should  be  taken 
at  the  time  the  affidavit  is  read, 
and  if  not  then  taken,  it  is  waived, 
(Id.) 

12.  Where  an  order,  deny  ing  a  motion 
for  removal,  recites  that  the  pa- 
pers upon  which  the  motion  was 
made,  including  the  affidavit,  were 
read,  without  stating  such  objec- 
tion was  made,  it  cannot  be  assum- 
ed that  it  was  made,  but  the  pre- 
sumption is,  that  it  was  waived. 
(Id.) 


RIGHT  OF  WAY. 

1.  In  an  action  for  an  assault  and 
battery  the  defendant  claimed  that 
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the  plaintiff  was  using  the  right  of 
way  at  the  time  of  the  assault  in 
a  manner  not  authorized  by  the 
grant,  and  that  the  right  of  repair 
of  the  private  way  in  the  manner 
made  by  the  plaintiff  at  the  time 
would  be  justified  only  by  clear 
proof  of  prescriptive  user,  in  that 
particular,  founded  on  a  grant: 

Held,  that  the  right  to  repair  is 
incident  to  the  easement ;  and  the 
way  by  the  grant  or  prescription, 
confers  a  right  to  repair  and  keep 
the  way  in  order.  A  person  hold- 
ing a  right  to  the  use  of  the  way, 
being  in  possession,  it  is  his  privi 
lege  to  make  repairs  so  as  to  turn 
the  water,  by  means  of  a  ditch, 
and  to  fill  it  with  stones  taken 
from  the  roadside.  (McMillen  agt. 
Cronin,  ante,  53.) 


RULE  25  OP  THE  SUPREME 
COURT. 

1.  Where  an  order  discontinuing  an 
appeal  is  made  on  an  ex  parle  ap- 
plication, upon  an  affidavit  which 
omits  to  state,  as  required  by  Rule 
25,  that  no  other  application  for 
the  same  order  has  been  made, 
such  order  will  be  vacated,  if  a 
motion  therefor  be  made  on  that 
ground.  (Gouraud  agt.  Trust,  17 
Hun,  578.) 


SECURITY  FOR  COSTS. 

1.  Chapter  305,  Laws  of  1875,  should 
be  liberally  construed,  and  a  non- 
resident plaintiff  may  be  required, 
at  any  stage  of  the  litigation,  to 
file  additional  security  to  cover 
costs  and  disbursements  already 
accrued  and  incurred  in  the  ac- 
tion, and  the  costs  and  disburse- 
ments probably  to  accrue  and  be 
incurred  in  the  further  progress 
of  the  action,  where  the  penalty 
of  the  bond  filed  is  insufficient  for 
that  purpose.  (Fogg  agt.  Edwards, 
ante,  290) 


SERVICE. 

1.  Although   the   insolvent  act  re- 
quires proof  of  service  of  notice 
of  the  hearing  upon  creditors  to 
be  made  "  to  the  satisfaction  "  of 
the  city  judge,  yet  he  is  not  au- 
thorized to  receive  any  other  than 
legal  evidence  of  the  fact,  or  dis- 
pense with  any  formality  required 
to  render  the  proof  offered  admis- 
sible, according  to  the  settled  rules 
of  evidence.     (People  ex  rel.  Ken- 
yon  agt.  Sutherland,  16  Hun,  192.) 

2.  To  show  service  of  notice  of  the 
hearing   upon    the    creditors,    a 
paper  was  produced,  in  the  form 
of  an  affidavit,   signed  with  the 
name  of  one  Bower,  and  perfect 
in  all  respects  as  to  its  form  ex- 
cept that  no  deponent  was  named 
in  the  body  of  the  affidavit,  a  blank 
having  been  left  for  that  purpose : 

Held,  that  the  affidavit  was  in- 
sufficient.   (Id.) 

3.  What  facts  are  sufficient  to  au- 
thorize an  order  directing  a  sub- 
stituted service  of  summons  and 
complaint  under  section  435  of 
the  Code  of  Civil  Procedure,  con- 
sidered.    (McCarthy  agt.  McCar- 
thy, 16  Hun,  546.) 


SERVICE  (PROOF  OF). 

1.  The  provisions  of   the  Revised 
Statutes  (2  R.  8.,  285,  sees.  55,  56), 
providing  for  service  of   papers 
upon  a  sheriff  by  leaving  the  same 
at  his  office  or  delivering  them  to 
any  person  therein  belonging  to 
the  office,  apply  to  coroners  when 
acting  in  the  place  of  the  sheriff 
in  an  action  wherein  the  sheriff  is 
a  party.     (Manning  agt.  Keenan, 
73  N.  Y.,  45.) 

2.  Accordingly  held,  where  the  coro- 
ners of  the  city  of  New  York,  by 
virtue  of  a  requisition  in  an  action 
against  the  sheriff  to  recover  pos- 
session of  personal  property,  had 
taken  the  property  from  the  de- 
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fendant,  that  service  of  affidavit 
of  title  in  a  third  person  claiming 
the  property  under  section  216  o: 
the  Code,  made  by  delivery  there- 
of to  a  clerk  in  their  office  having 
charge  of  their  office  business, 
was  a  good  service  upon  said 
coroners.  (Id.) 

3.  Where  service  of  a  summons  by 
publication  upon  a  non-resident 
defendant  is  ordered,  a  personal 
service  out  of  the  state  is  equally 
valid  to  give  jurisdiction  as  if  ser- 
vice had  been  made  by  publica- 
tion and  deposit  in  the  post-office 
(Code,    sec.    135).      (Jenkins    agt. 
Fahey,  73  N.  T.t  355.) 

4.  Where,  upon   appeal   from   an 
order  of  general  term  affirming  an 
order  of  special  term  denying  a 
motion  to  vacate  an  order  for  the 
service  of  a  summons  by  publica- 
tion, and  the  judgment  entered 
thereon,  the  papers  contained  in 
the  printed  record  show  a  case 
authorizing  the  granting  of  the 
order  of   publication,  the    order 
denying  the  motion  is  not  review- 
able  here.     (Howe  Mach.  Co.  agt. 
Pettibone,  UN.  7.,  68.) 

5.  It  is  no  objection  to  an  affidavit 
upon  which  an  order  for  service 
by  publication    is  granted,   that 
some  of  the  allegations  as  to  non- 
residence  are  stated  on  informa- 
tion and    belief;    and    these  are 
proper  to  be  considered  upon  the 
application.     (Id.) 

6.  A  certificate  of  a  sheriff,  that  he 
had  used  due  diligence   to  find 
defendant  for  the  purpose  of  serv- 
ing the  summons  upon  him,  but 
from    the    best    information    he 
could  obtain  he  learned  that  said 
defendant  had  left  the  state,  was 
attached  to  and  referred  to  in  an 
affidavit  upon  which  an  order  of 
publication  was  granted : 

Held,  that  it  was  proper  to  be 
considered  as  a  source  of  infor- 
mation, and  as  a  basis  of  an  alle- 
gation upon  information  and  be- 


lief as  to  non-residence  and  due 
diligence.     (Id.) 


SET-OFF. 

1.  The  claim  of  defendant  is  upon 
contract;  the  claim  of  the  plain- 
tiff herein  is  founded  in  tort.     A 
claim  on  contract  cannot  be  set 
off   in  an  action  for  tort  unless 
both  arise  out  of  the  same  trans- 
action.   ( Van  Dyck  agt.  McQuade, 
ante,  62.) 

2.  Prior  to  January,  1872,  the  de- 
fendant Alf  aro  made  an  agreement 
with  the  plaintiffs  to  act  as  their 
agent  in  obtaining  orders  for  the 
purchase    and  sale   of   stock  and 
gold,  which  agreement  terminated 
November    12,   1872.      December 
21,  1872,  plaintiffs  commenced  an 
action  to  recover  $550  for  over- 
payment to  Alfaro,  in  which  the 
latter  appeared  by  Coudert  Broth- 
ers.    The  action  was  referred,  and 
on  August  26,  1876,  judgment  was 
entered    for    the     plaintiffs    for 
$636. 81  damages  and  $427. 67  costs. 
In    February,    1878,    Alfaro,    by 
Coudert  Brothers,  commenced  an 
action  in  the  superior  court  against 
the  plaintiffs  for  a  breach  of  the 
same  contract,  and  on  January  28, 
1875,  recovered  a  verdict  for  $500, 
which  was  assigned  to  Coudert 
Brothers,   and    subsequently  and 
after  the  commencement  of    the 
present  action  collected  under  an 
execution  against  these  plaintiffs. 
February  25,  1876,  this  action  was 
commenced  to  have  the  claim  of 
plaintiffs  against  defendant,  then 
in   litigation,  set  off  against   the 
judgment  of   the  superior  court 
assigned  to  Coudert  Brothers,  on 
the  ground  that  Alfaro  was  and 
had  been  insolvent : 

Held,  that  the  fact  that  plain- 
tiffs' claim  was  unliquidated  did 
not  prevent  the  court,  as  one  of 
equity,  from  allowing  it  to  be  set 
off  against  the  judgment,  as  it 
appeared  that  Alfaro  was  insol- 
vent, and  as  the  claims  in  both 
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actions  grew  out  of  the  same  con- 
tract. (Davidson  agt.  Alfaro,  16 
Hun,  353.) 

3.  That  the  Coudert  Brothers  stood 
in  no  better  position  than  their  as- 
signor.    (Id.) 

4.  That  the  fact  that  the  judgment 
had    been  paid  did  not  deprive 
plaintiffs  of  their  right  to  a  set-off, 
as  the  payment  was  involuntary, 
and  Coudert  Brothers,  to  whom 
the  payment  had  been  nffcde,  were 
parties  to  the  action.    (Id.) 

5.  That  though,  in  an  action  to  en- 
force a  statutory  right  of  set-off, 
the  court  cannot  protect  an    at- 
torney's lien  for  costs ;  yet  where, 
as  in  this  case,  the  applicant  relies 
upon  the  inherent  equity  powers 
of  the  court,  such  lien  will  be 
protected  and  enforced.     (Id.) 

6.  In  an  action  against  a  municipal 
corporation  to  recover  the  salary 
of  a  municipal  officer,  brought  by 
an  assignee,  a  claim  against  the 
officer  for  moneys  of  the  corpora- 
tion unlawfully  paid  to  and  re- 
ceived by  him  is  a  proper  set-off. 
(Wood    agt.    Mayor,    &e.,    73  N. 
Y.,  557.) 

7.  The  act  of  1875  (cJiap.  49.  Laws 
of  1875),  authorizing  actions  to  be 
brought  by  and  in  the  name  of  the 
people  of  the  state  to  recover  back 
moneys,  unlawfully  obtained,  be- 
longing to  a  municipal  corpora- 
tion, does  not  deprive  a  munici- 
pality of  the  right  to  set  off  in  an 
action  against  it  a  claim  against 
the  plaintiff,  although  it  may  arise 
out  of  a  transaction  which  might 
under  said  act  be  the  subject  of  a 
suit  in  behalf  of  the  people.     (Id.) 

8.  In  an  action  against  a  bank,  com- 
menced prior  to  the   going  into 
effect  of  the  new  Code,    by  the 
personal  representatives  of  a  de- 
ceased   customer,   to    recover    a 
deposit  which  was  due  and  pay- 
able to  the   deceased  in  his  life- 
time,   held,    that    the    defendant 


could  not,  as  matter  of  law,  and 
in  the  absence  of  facts  entitling  it 
to  equitable  relief,  set  off  a  claim 
against  the  deceased  which  did  not 
become  due  until  after  his  death. 
(Jordan  agt.  Nat.  8.  and  L.  Bk.,  74 
N.  Y.,  467.) 

9.  A  demand,  to  be  set-off  in  such 
an  action,  must  have  been  due  and 
payable  from  the  decedent  in  his 
lifetime.     (Id.) 

10.  As  to  whether  the  provisions  of 
the  new  Code  (sec.   506)  changes 
the  rule  of  the  Revised   Statutes 
(2  R  8.,  355,  sec.  24)  as  to  set  off 
in  such  cases,  qiuere.     (Id.) 

11.  The  question  must  be  determin- 
ed upon  the  law  of  set-off  as  it 
stood  when  the  action  was  com- 
menced.   (Id.) 

12.  It  seems,   that  if  circumstances 
existed  rendering  it  inequitable  to 
deny  the  set-off,    the   defendant 
might  have  alleged  them  and  so 
invoked  the  equity  powers  of  the 
court.     (Id. ) 


SHERIFF. 

1.  A  prisoner  who  has  given  a  bond 
for  the  liberties  of  the  jail  is  still 
in    the   keeping    of    the    sheriff. 
The  giving  of   a  bail  bond  does 
not  take  the  prisoner  from  the 
custody  of  the  sheriff  and  place 
him  in  the  keeping  of   his  bail. 
The  giving  of  the  bond  in  effect 
simply  enlarges  the  walls  of  the 
prison.     A  person  is  in  prison,  in 
legal  contemplation,  when  within 
the  liberties  of   the  prison.    An 
escape  from  the  liberties  is  an  es- 
cape from  the  prison.     (Wemple 
agt.  Glavin,  ante,  109.) 

2.  A  sheriff  is  not  responsible  for  an 
act  which  an  individual,  who  hap- 
pens to  be  his  deputy,  may  do, 
unless  in  the  act  done  the  under 
officer  represented  the  sheriff,  the 
ordinary  evidence  of  which  would 
be  either  the  possession  of  process 
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intrusted  to  him  for  prosecution 
or  a  special  authority  to  do  the 
particular  act.  (Id.) 

8.  The  right,  however,  of  the  deputy 
to  represent  his  superior  officer, 
and  the  consequent  responsibility 
of  the  latter  for  the  act  of  the  for- 
mer, may  also  exist  and  be  evi- 
denced, when  the  deputy  has 
neither  a  process  nor  special  au- 
thority, by  an  appointment  which 
makes  him  the  representative  of 
the  sheriff  in  a  certain  line  of  busi- 
ness to  which  the  act  .complained 
of  legitimately  belongs;  but  to  in- 
sure the  liability  of  the  sheriff, 
one  at  least  of  three  grounds  must 
be  proved  —  possession  of  pro- 
cess, special  authority  or  general 
power  covering  the  particular 
thing  done.  (Id.) 

4.  When  a  party  arrested  upon  an 
execution  issued  upon  a  judgment 
recovered  in  a  civil  action,  gives 
a  bond  to  the  sheriff  holding  the 
process,  for  the  liberties  of  the 
jail  and  leaves  such  limits  by  the 
permission  of  the  deputy  and 
jailor  appointed  by  the  sheriff,  such 
permission  of  the  deputy  and 
jailor  is  an  answer  and  defense  to 
an  action  brought  by  the  sheriff 
against  the  sureties  upon  such 
bond  for  an  escape.  (Id.) 

See  ATTACHMENT. 

Deutsch  agt.  Beffly,  ante,  75. 

5.  A  sheriff  having  arrested  a  de- 
fendant, under  an  order  of  arrest 
requiring  a  bond  for  $1,000,  with 
two  sureties,  took,  at  the  request 
of  defendant's  testator,  and  sub- 
ject to  the  approval  of  plaintiff's 
attorneys,  a  bond  in  the  penal 
sum  of  $2,000,  with  one  surety 
only.  The  plaintiff's  attorney 
having  accepted  the  bond,  the 
sheriff  allowed  the  defendant  to 
go  at  large. 

The  condition  of  the  bond  hav- 
ing been  broken,  held,  that  it  was 
not  void  as  taken  colore  offlcii,  but 
was  valid  and  enforceable  against 
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the  estate  of  the  deceased  surety. 
(Adee  agt.  Adee,  16  Hun,  46.) 

6.  The  sheriff  having  levied  upon 
certain  property  under  an  execu- 
tien,  and  a  claim  being  made 
thereto  by  a  third  person,  the 
judgment  creditors,  on  the  sheriff's 
demand ,  executed  to  him  a  bond 
of  indemnity,  which  provided 
that,  in  case  any  suit  should  be 
brought  against  the  sheriff,  they 
should  be  notified  and  permitted 
to  defend  it.  An  action  having 
been  brought  against  the  sheriff, 
he  notified  the  indemnitors,  who 
requested  him  to  send  the  papers 
to  a  certain  attorney  and  allow 
him  to  defend.  This  he  did  not 
do,  but  appeared  by  an  attorney 
of  his  own  selection,  who  informed 
defendants  that  there  could  be 
but  one  attorney,  but  that  they 
might  employ  special  counsel. 
The  sheriff,  having  been  unsuc- 
cessful, brought  this  action  on  the 
bond: 

Held,  that  as  the  sheriff  had  not 
allowed  the  defendants  to  appoint 
an  attorney  to  conduct  the  action, 
he  had  failed  to  comply  with  the 
terms  of  the  bond  and  could  not 
recover  thereon.  (Preston  agt. 
Tales,  17  Hun,  92.) 

'.  In  the  months  of  February  and 
March,  1875,  judgments  were  re- 
covered against  the  Northern  and 
New  York  Iron  and  Mining  Com- 
pany, and  executions  thereon  were 
issued  to  the  sheriff  of  Jefferson 
county,  and  levies  were  made 
thereunder,  April  10,  1875;  an- 
other execution  issued  upon  a 
judgment  recovered  against  the 
said  company  by  the  plaintiff  was 
also  delivered  to  him.  March  16, 
1875,  a  petition  in  involuntary 
bankruptcy  was  filed  against  the 
company,  and  an  order  to  show 
cause  returnable  on  March  thir- 
tieth, with  the  usual  restraining 
clause,  was  issued,  and  a  copy 
served  on  the  sheriff.  On  the  re- 
turn day  it  was  referred  to  a  regis- 
ter to  determine  whether  a  suffi- 
cient number  of  creditors  had 
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joined  in  the  petition.  April  six- 
teenth, without  notice,  and  on 
the  petition  of  the  company,  an 
order  was  made  appointing  a 
special  receiver  to  take  the  prop- 
erty and  mine,  and  deliver  ore  to 
fill  a  contract  of  the  company;  no 
property  to  be  delivered  until  the 
consent  of  all  parties  holding  liens 
thereon  should  be  filed  with  and 
approved  by  the  register.  The 
owners  of  all  the  executions  issued 
to  the  sheriffs,  except  the  plaintiff, 
filed  the  requisite  consent,  and  the 
sheriff  delivered  all  the  property 
levied  on  to  the  special  receiver, 
who  disposed  of  the  same.  Sub- 
sequently the  proceedings  in  bank- 
ruptcy were  dismissed,  on  the 
ground  that  the  petition  was  not 
signed  by  the  requisite  number  of 
creditors. 

In  an  action  by  the  plaintiff 
against  the  sheriff,  subsequently 
commenced,  held,  that  the  order 
of  the  bankruptcy  court  did  not 
prevent  the  lien  of  the  plaintiff's 
execution  attaching  to  the  judg- 
ment debtor's  property,  then  held 
under  levy  by  the  sheriff.  (Na- 
tional Bank  agt.  Babbitt,  17  Hun, 
447.) 

8.  That  the  injuction,  in  the  order 
to  show  cause  issued  by  the  bank- 
ruptcy court,  did  not  apply  to  the 
property  levied  upon,  as  to  which 
the  sheriff    held   the  possession, 
and  the  title  to  so  much  thereof  as 
was  necessary  to  satisfy  the  exe- 
cutions held  by  him.     That  it  was 
the  duty  of  the  sheriff  to  sell  such 
property  under  his  levy.    (Id.) 

9.  That  the  sheriff  had  no  right  to 
deliver  the  property  levied  upon 
to  the  special  receiver,  and  that 
he  was  liable  to  the  plaintiff  for 
the  damage  occasioned  by  his  so 
doing.     (Id.) 

10.  One  Blasier  having  recovered  a 
judgment  against  Alonzo  Clark, 
the  father  of  the  plaintiff,  directed 
the  sheriff  to  levy  upon  certain 
cows,  which  belonged  to  the  plain- 
tiff and  not  to  the  father.    At  the 


time  of  making  the  levy,  the 
sheriff  was  informed  by  the  plain- 
tiff that  the  cows  belonged  to  him, 
but  as  he  had  been  indemnified  by 
Blasier  he  insisted  on  holding  his 
levy.  Subsequently  the  plaintiff 
gave  a  receipt  to  the  sheriff  for 
the  cows,  upon  his  assurance  that 
it  would  not  have  the  effect  to 
prejudice  his  rights,  and  that  no 
advantage  would  be  taken  of  it  if 
the  cows  were  present  when 
wanted  for  sale.  Thereafter  the 
sheriff  and  Blasier  came  to  the 
farm  to  sell  the  cows,  and  were 
informed  by  the  plaintiff  that  the 
cows  were  in  the  barn  on  the  said 
premises.  The  sheriff  then  re- 
turned the  receipt  to  the  plaintiff, 
and  having  turned  one  of  the 
cows  loose,  commenced  to  sell  it, 
when  the  coroner  served  upon 
him  the  papers  in  this  action, 
brought  to  recover  possession  of 
the  cows  and  damages  for  their 
detention : 

Held,  that  parol  evidence  of  the 
assurances  made  by  the  sheriff  at 
the  time  of  the  giving  of  the  re- 
ceipt, and  of  the  return  of  the 
receipt  to  the  plaintiff,  was  admis- 
sible. (Clark  agt.  Weaver,  17  Hun, 
481.) 

11.  That  the  plaintiff  was  not,  under 
the  circumstances    of    the  case, 
estopped  by  the  giving  of  the  re- 
ceipt to  the  sheriff  from  claiming 
title  to  the  cows.    (Id.) 

12.  Where  a  sheriff  retains  and  uses 
moneys  in  his  hands  during  the 
pendency  of  an  action  to  determine 
conflicting  claims  thereto,  in  diso- 
bedience of  an  order  of  court  en- 
tered upon  stipulation  of  the  par- 
ties directing  a  deposit  thereof,  he 
is  properly   chargeable  with    in- 
terest thereon.      (Thompson   agt. 
Sweet,  78  .ZV.  T.,  622.) 

13.  An  order,  fixing  the  compensation 
of  a  sheriff  "for  his  trouble  and 
expense  in  taking  possession  of 
and    preserving "     property    at- 
tached, as  provided  for  by  section 
243  of  the  Code,  is  not  reviewable 
here;  the  sum  to  be  allowed  is  in 
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the  discretion  of  the  judge  grant- 
ing the  attachment.  (Ger,  Am. 
Bk.  agt.  M.  R.  Coal  Co.,  74  N.  Y., 
68.)  _ 

14.  The    judge  may  determine  the 
matter  upon  affidavits ;  where  the 
facts  are  disputed  he  may  order  a 
reference  to  determine  them,  but 
is  not  bound  so  to  do.     (Id.) 

15.  Where  a   sheriff  after  a  levy, 
under  an  execution,   upon  prop- 
erty of  the  judgment  debtor  suffi- 
cient to  satisfy  the  execution,  re- 
turns it  unsatisfied,  he  is  prima 
facie  liable  to  the  plaintiff  to  the 
amount  of  the  judgment.     (Anso- 
nia  B.  and  C.  Co. ,  agt.  Babbitt,  74 
N.  Y.,  395.) 

16.  The  fact  that  the  property  was 
taken  by  a  United  States  marshal, 
under  a  warrant  in  bankruptcy 
proceedings,     instituted    against 
the  judgment  debtor  subsequent  to 
the  levy,  and  was  by  said  marshal 
turned  over  to  the    assignee  in 
bankruptcy,   does  not  exonerate 
the  sheriff,  although  such  taking 
was  without     his    consent    and 
against  his  protest,  as  the  lien  of 
the  execution  was  paramount  to 
the  right  of  the  marshal  or  as- 
signee.    (Id.) 

17.  Where  an  order  to  show  cause 
was  made  by  the  United  States 
district  court,  on  filing  of  the  pe- 
tition in  bankruptcy   restraining 
the  sheriff,  who  had  made  such  a 
levy,   from  making  any  transfer 
or  disposition  of  the  property,  or 
from  any  interference  therewith, 
except  for  its  security,  until  fur- 
ther order  of  the  court,  held,  that 
the  order  did  not  justify  the  sur 
render  of  possession,  or  a  failure 
to  recover;  that  it  was  in  no  prop- 
er sense  a  yielding  to  a  vis  major. 
(Id.) 

18.  In  an  action  against  the  sheriff  it 
appeared    that     he    advised    the 
attorney  of    the    plaintiff   in  the 
execution,  of  the  order  restraining 


his  proceedings,  and  requested 
instructions  as  to  return  of  execu- 
tion ;  the  attorney  authorized  him 
to  "retain  the  execution  until 
requested  to  make  a  return : " 

Held,  that  this  did  not  relieve 
the  sheriff  from  the  duty  of  hold- 
ing his  levy  and  retaining  posses- 
sion of  the  property ;  nor  was  he 
relieved  from  this  duty,  or  justi- 
fied in  allowing  the  property  to 
be  taken  by  the  marshal  by  his 
ignorance  01  his  legal  rights.  (Id. ) 

19.  It  appeared,  however,  that  sub- 
sequent to  the  taking  of  the  prop- 
erty by  the  marshal,  and  the  turn- 
ing of  it  over  to  the  assignee,  the 
plaintiff  proved  his   debt  before 
the  register  in  bankruptcy  as  a 
debt  arising  upon  judgment  with- 
out reference  to  or  disclosing  the 
lien  by  virtue  of  the  execution; 
the  claim  was  allowed  and  a  divi- 
dend declared  thereon.      There- 
after plaintiff  gave  the  sheriff  di- 
rections to  return  the  execution 
immediately,  which  he  did,  mak- 
ing a  special  return  setting  forth 
the  facts,  and  that  nothing  had 
been  collected  on  the  execution : 

Held,  that  plaintiff  by  proving 
his  debt  without  disclosing  his  se- 
curity, released  his  lien,  the  prop- 
erty passed  to  the  assignee  freed 
therefrom,  and  the  sheriff  was  au- 
thorized to  return  the  execution 
unsatisfied,  and  having  returned  it 
pursuant  to  the  peremptory  direc- 
tions of  plaintiff,  he  was  exoner- 
ated; that  plaintiff  submitted  his 
claim  to  the  jurisdiction  of  the 
court  of  bankruptcy,  which  had 
power  to  relieve  him,  by  allowing 
him  to  withdraw  or  amend  his 
proofs  so  as  to  preserve  his  lien, 
and  his  remedy  was  in  that  court. 
(Id.) 

20.  Also,  held,  that  plaintiff  was  not 
in  a  position  to  question  the  regu- 
larity or  sufficiency  of  his  proof. 
(Id.) 

21.  It  appeared  that  plaintiff,  prior 
to  the  commencement  of  this  ac- 
tion, applied  to  the  U.  8.   district 
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court    for     relief,    which    was 
denied: 

Held,  immaterial,  as  he  had  by 
his  own  act  submitted  his  claim 
to  the  jurisdiction  of  that  court. 
(Id.)  ' 


SLANDER  OR  LIBEL. 

1.  It  seems,  that,  in  an  action  for 
slander  or  libel,  the  defendant  may 
set  forth  in  his  answer,  and  prove 
on  the  trial,   facts  and  circum- 
stances tending  to  establish  the 
truth  of  the  defamatory  words,  by 
way  of  mitigation,  with  a  view  to 
disprove  malice ;  but  to  be  availa- 
ble to  him,  in  mitigation,  it  must 
be  made  to  appear.that  he  knew  or 
had  information  of  those  facts  and 
circumstances  when  he    uttered 
the  words,  and  that  he  spoke  them 
under  the  belief  in  their  truth. 
(Hatfield  agt.  Lasher,  ante,  258.) 

2.  Evidence  of  general  bad  charac- 
ter may  be  given  in  evidence  in 
mitigation  of  damages  in  actions 
for  slander;  but  not  a  general  re- 
port that  the  plaintiff  had  been 
guilty  of  the  offense  imputed  to 
him,  unless  accompanied  with  the 
further  proof    that  such    report 
had  come  to  the  knowledge  of  the 
defendant,  before  the  speaking  of 
the  words,   and  that  he  uttered 
them  in  good  faith,  without  mal- 
ice, relying  upon  their  truth.  (Id.) 

3.  There  has  been  no  change  in  the 
law  effected  by  the  Code  of  Civil 
Procedure,  sections  535,  536.  (Id.) 


SPECIAL  PROCEEDINGS. 

1.  The  supreme  court  has  jurisdic- 
tion of  proceedings  to  compel  a 
special  guardian  appointed  to  sell 
the  real  estate  of  an  infant  to  ac- 
count for  and  pay  over    moneys 
received  by  him  as  such  guardian. 
(In  re  Spelman,  74  .ZV.  T.,  448.) 

2.  Such  a  proceeding  is  not  a  mo- 
tion within  the  meaning  of  sec- 


tion 271  of  the  Code  of  Procedure 
(sec.  1015,  new  Code),  but  a  spec- 
ial proceeding  under  section  311. 
(Id.) 

3.  Where,  therefore,  a  question  of 
fact  in  the  proceedings  is  referred 
the  fees  of  the  referee  may  be  al- 
lowed as  costs.  (Id.) 


SPECIAL  TERM. 

1.  A  special  term  at  chambers,  in 
the  district  in  which  a  proceeding 
is  pending,  has  jurisdiction  and 
can  properly  entertain  a  motion  to 
vacate  a  stay  made  by  a  judge  out 
of  court.     Section  722  of  the  Code 
confers  this  authority.      Section 
776  contains  no  limitations  of  the 
general  powers  of  the  court,  but 
prescribes  the  practice  to  be  pur- 
sued   upon    a   second,  when   the 
same  has  been  previously  refused, 
or  granted  on  terms,  by  another 
judge.    (The  People  ex  rel.  Nichols 
agt.  Cooper,  ante,  463.) 

2.  The  common  law  writ  of  certio- 
rari  is  not  a  writ  of  right  but  rests 
in    the    sound  discretion  of  the 
court.    (The  People  ex  rel.  Cooper 
agt.   Special    Term  at  Chambers, 
ante,  467.) 

3.  Application  for  it  must  be  made 
to  the  court  and  not  to  the  judge. 
(Id.) 

4.  It  must  be  made  returnable  at  the 
general   term  of  the    district  in 
which  the  proceedings  to  be  re- 
viewed are  had.    (Id.) 

5.  After  the  return,  and  when  the 
proceedings  are  in  a  condition  to 
be  heard,  a  hearing,  by  Rule  44, 
may  be  secured  by  either  party, 
at  special  term,  except  in  cases 
which  by  law  are  required  to  be 
heard  at  general  term.    (Id.) 

6.  Such  cases  may  be  put  on  the  pre- 
ferred calendar,  at  special  term, 
upon  filing  note  of  issue.    (Id.) 
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7.  The  rules  established  by  the  con 
ventions  of  the  judges,  have  the 
force  and  effect  of  statutes  and 
cannot  be  properly  departed  from 
they  are  binding  upon  all  courts 
except  the  court  of  appeals  and 
courts  for  the  trial  of  impeach- 
ments.    (Id.) 

8.  In  a  proceeding  by  certiorari,  the 
respondent  is  entitled  to  the  usual 
notice  of  argument,  not  notice  of 
argument  of  a  motion,   but  the 
usual  notice  of  argument  (founded 
upon  a  note  of  issue  to  be  filed) 
that  the  cause  will  be  brought  to 
a  hearing.     (Id.) 

9.  The  Code  confers  no  authority  to 
shorten  the  time  required  for  no- 
tice of  argument.     Section  780  of 
the  Code  has  no  application  to 
proceedings  upon  certiorari  in  enu- 
merated motions.     (Id.) 

10.  If   the  proceedings    at   special 
term   up   to  the  order  to  show 
cause  why  the  relator  should  not 
have  judgment  upon  the  return, 
had  been  regular  the  respondent 
had  a  right  to  the  usual  notice  of 
hearing  and  he  could  not  be  de- 
prived of  that  right.     (Id.) 

11.  The  order  to  show  cause  having 
been  made  returnable  in  less  than 
the  required  time  for  notice  of  ar- 
gument was  unauthorized  and  the 
exercise  of  any  power  under  it 
should  be  prohibited.     (Id.) 

12.  In  the  first  department  there  is  a 
distinction  between  special  terms 
at  chambers  and  special  terms  pro- 
per.    The  former  has  jurisdiction 
in  respect  to  non-enumerated  mo- 
tions and  chamber  business,  and 
not  for  the  trial  of  issues  of  law  or 
of  fact,  nor  has  it  any  appellate 
jurisdiction.     (Id.) 

13.  Hearing  upon  return  to  certiorari 
is  an  enumerated  motion.     Special 
terms  at  chambers  have  no  juris- 
diction to  hear  such.     (Id.) 

14.  The  issues  treated  of,  by  chapter 


10  of  the  Code,  are  those  only 
which  are  presented  by  the  plead- 
ings in  civil  actions.  Proceedings 
by  certiorari  are  special  and  have 
no  pleadings  eo  nomine.  Section 
964  of  the  Code  does  not  apply  to 
such.  (Id.) 


STAY  OF  PROCEEDINGS. 

See  PRACTICE. 

The  People  ex  rel.   Nichols  agt. 
Cooper,  ante,  463. 

STENOGRAPHER. 

1.  A  stenographer  to  the  surrogate's 
court,  appointed  under  the  act  of 
1865,  is  not  limited  in  the  collec- 
tion of  his  salary  to  the  fees  paid 
into  the  county  treasury  by  the 
surrogate's  court.  In  case  these 
fees  are  not  sufficient  to  pay  the 
salary,  the  excess  becomes  a  coun- 
ty charge.  (Munson  agt.  The 
Mayor,  &c.,  ofNewYork,  ante,  497.) 


STILWELL  ACT. 

1.  The  non-imprisonment  act  (Stil- 
well  act)  is  confined  in  its  opera- 
tion to  actions  upon  contract,  ex- 
press or  implied,  or  upon  a  cause 
of  action  for  damages  for  the  non- 
performance  of  a  contract.    (Peo- 
ple ex  rel.  Duseribury  agt.  Speir, 
ante,  274.) 

2.  An  action  for  wrongs  to  persons, 
or  to  their  property,   actions  of 
trover  or  trespass  or  replevin  are 
not  within  the  act,  for  they  do  not 
arise  on    contract.       The    party 
wronged  cannot,  by  waiving  the 
tort,  make  a  contract  and  then  re- 
sort to  the  fact  which  constitutes 
the  tort  as  a  ground  of   arrest 
(Rewriting S.C.,tetiow., 74).  (Id.) 


SUBSTITUTED  SERVICE. 

.  A  defendant    served  by  substi- 
tuted service,  in  pursuance  of  sec- 
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tipns  435  and  436  of  the  Code  jof 
Civil  Procedure,  must  answer 
within  twenty  days  from  the  time 
of  such  service.  (Orr  agt.  McEwen, 
16  Hun,  625.) 

2.  Where  one  joint  debtor  has  been 
personally  served,  and  the  other 
has   been  served    by  substituted 
service,    plaintiff     cannot     enter 
judgment  until  the  time  to  answer 
of  the  defendant  served  by  substi- 
tuted   service    has    expired,    and 
must  then  enter  judgment  against 
both.     (Id.) 

3.  What  facts  are  sufficient  to  author- 
ize an  order  directing  a  substituted 
service  of  the  summons  and  com- 
plaint under  section  435  of   the 
Code  of  Civil  Procedure,  consid- 
ered.    (McCarthy  agt.  McCarthy, 
16  Hun,  546.) 


SUMMARY  PROCEEDINGS. 

1.  Under  the  act  of  1877  (Laws  of 
1877,  chapter  187),  (which  act  is 
still  in  force)  the  jurisdiction  of 
the  district  courts  of  the  city  of 
New  York  in  summary  proceed- 
ings to  obtain  the  possession  of 
lands,  is  limited  to  premises  sit- 
uated within  their  judicial  dis 
trict  (See  note  at  end  of  case,  p. 
445).     (The  People  ex  rel.  Levy  agt. 
Third  District  Court,  ante,  443.) 

2.  The   purchaser,  at  a  tax  sale  in 
the  city  of  Brooklyn,  of  a  lease 
of  a  lot  for  1,000  years,  assigned 
the  same  to  the  relator,  who  insti- 
tuted summary  proceedings  to  re- 
cover the  same  under  section  33, 
title  5  of    chapter  384  of    1854. 
Upon  the  return  day  the  defend- 
ant filed  an  affidavit  denying  the 
principal  facts  alleged  in  the  rela- 
tor's  affidavit,  and  alleging  that 
the  tax  sale  was  void.    Upon  the 
adjourned  day  defendant  filed  an 
affidavit    that    he    had    acquired 
title,   by  deed  from  the  owner, 
after  the  tax  sale,  and  was  in  pos- 
session thereunder;  and,  also,  filed 
a  bond,  with  sureties  approved  by 


the  justice,  conditioned  for  the 
payment  of  the  costs  of  any  ac- 
tion of  ejectment,  and  the  value 
of  the  use  and  occupation  from 
the  date  of  the  bond  to  the  date 
of  the  recovery  of  the  possession 
by  the  landlord,  with  a  further 
condition  against  waste,  &c. : 

Held,  that  the  justice  properly 
decided  that  the  proceedings 
before  him  were  thereby  stayed. 
(People  ex  rel.  Volger  agt.  Palmer, 
10  Hun,  136.) 

3.  Section  15  of  2  Revised  Statutes, 
'  page  391,  providing  that  "  no  cer- 

tiorari  shall  be  allowed,  to  remove 
into  the  supreme  court  any  matter 
which  may  be  brought  before  the 
county  court  by  appeal  from  a 
justice,  until  after  final  determina- 
tion thereon  by  such  court,"  only 
applies  to  those  cases  in  which  an 
appeal  has  been  taken,  and  not  to 
those  in  which  an  appeal  might 
have  been,  but  was  not  taken. 
(People  ex  rel.  Van  Allen  agt.  Per- 
ry, 16  Hun,  461.) 

4.  Certiorari  will  issue   to   review 
summary  proceedings  before  a  jus- 
tice of  the  peace,  although  no  ap- 
peal has  been  taken.     The  party 
may  resort  to  an  appeal  or  procure 
a  certiorari,  at  his  election.     (Id.) 


SUMMONS. 

1.  Under  section  440  of  the  Code  of 
Civil  Procedure,  providing  for 
the  service  of  the  summons  upon 
a  non-resident,  the  order  must  di- 
rect a  publication,  and  must  also 
contain  the  alternative  direction, 
that  service  may  be  made  on  the 
defendant  personally  out  of  the 
state,  at  the  option  of  the  plaintiff 
and  must  also,  in  all  cases,  not- 
withstanding personal  service  may 
be  made,  contain  a  direction  for 
mailing  copies  of  the  summons, 
complaint  and  order,  or  a  state- 
ment that  such  mailing  was  dis- 
pensed with,  as  is  in  said  section 
provided.  An  order  directing  sim- 
ply that  the  summons,  with  a  copy 
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of  the  complaint  and  order,  be 
served  upon  the  defendant  person- 
ally, without  the  state,  is  void.  (Rit- 
ten  agt.  Griffith,  16  Nun,  454.) 

2.  In  an  action  commenced    in   a 
county  court,   the  summons  and 
complaint  demanded  judgment  for 
a  sum  exceeding  $1,000.     The  de- 
fendant, after  answering  generally 
on  the  merits,  upon  the  trial  moved 
to  dismiss  the  summons  and  com- 
plaint on    the    ground  that    the 
court  had  no  jurisdiction  over  the 
action.     The  court  thereupon  al- 
lowed the  summons  and  complaint 
to  be  amended  so  as  to  demand 
but  $1,000. 

Upon  an  appeal  from  such 
order,  held,  that  the  court  had  no 
power  to  make  it  and  that  it 
should  be  reversed.  (Mclntyre 
agt.  Carnere,  17  Hun,  64.) 

3.  Who  not  a  managing  agent  with- 
in section  432,  subdivision  3  of  the 
Code  of  Civil  Procedure,  author- 
izing service  of  a  summons  on  a 
managing  agent  of  a  corporation. 
(Sterett  agt.  Denver  and  Rio  Grande 
E.  Co.,  17  Hun,  316.) 

4.  Where,  upon  appeal  from  an  order 
of  general  term  affirming  an  order 
of  special  term  denying  a  motion 
to  vacate  an  order  for  the  service 
of  a  summons  by  publication,  and 
the  judgment  entered  thereon,  the 
papers  contained  in  the  printed 
record  show  a  case  authorizing 
the  granting  of  the  order  of  pub- 
lication, the  order  denying  the  mo- 
tion is  not  reviewable  here.  (Howe 
Mack.  Co.  agt.  Pettibone,  74  N.  T., 
68.) 

5.  It  is  no  objection  to  an  affidavit, 
upon  which  an  order  for  service 
by  publication    is    granted,  that 
some  of  the  allegations  as  to  non- 
residence  are  stated  on  information 
and  belief;  and  these  are  proper 
to  be  considered  upon  the  applica- 
tion.   (Id.) 

6.  A  certificate  of  a  sheriff,  that  he 
had  used  due  diligence  to  fine 


defendant  for  the  purpose  of  serv- 
ing the  summons  upon  him,  but 
from  the  best  information  he 
could  obtain  he  learned  that  said 
defendant  had  left  the  state  was 
attached  to  and  referred  to  in  an 
affidavit  upon  which  an  order  of 
publication  was  granted. 

Held,  that  it  was  proper  to  be 
considered  as  a  source  of  infor- 
mation, and  as  a  basis  of  an  alle- 
gation upon  information  and  be- 
lief as  to  non-residence  and  due 
diligence.  (Id.) 


SUPPLEMENTARY    PROCEED- 
INGS. 

1.  The  salary  of  a  judicial  or  other 
public  officer,  while  in  the  hands 
of  the  disbursing  officer  of  the 
general  or  municipal  government 
in  his  official  capacity,  in  common 
with  other  money  to  be  applied 
by  him  towards  the  payment  of 
judicial  and  other  official  salaries 
according  to  law,  can  neither  be 
arrested,    attached,     seized    nor 
taken  under  attachments,  judg- 
ments, executions  or  supplemen- 
tary proceedings  founded  thereon 
or  taken  in  aid  thereof.     (Wald- 
man  agt.  O'Donnett,  ante,  215.) 

2.  The  ground  of  exception  stated. 
(Id.) 

3.  Where,  in  proceedings  supplemen- 
tary to  execution,  an  order  is  issued 
restraining  a  third  person  from  dis- 
posing of  property  in  his  posses- 
sion belonging  to  the  judgment 
debtor  "  until  further  order  in  the 
premises,"  an  order  appointing  a 
receiver  is  such  further  order  ;  it 
is  the  final  order  in  the  proceed- 
ings, and  any  restraint  thereafter 
desired  should  be  inserted  in  that 
order.  (People  ex  rel.  agt.  Randall, 
73  N.  T.,  416.) 


SURETIES. 

1.  When  a  party  arrested  upon  an 
execution  issued  upon  a  judgment 
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recovered  in  a  civil  action,  gives 
a  bond  to  the  sheriff  holding  the 
process,  for  the  liberties  of  the  jail 
and  leaves  such  limits  by  the  per- 
mission of  the  deputy  and  jailor 
appointed  by  the  sheriff,  such  per- 
mission of  the  deputy  and  jailor  is 
an  answer  and  defense  to  an  action 
brought  by  the  sheriff  against  the 
sureties  upon  such  bond  for  an 
escape.  ( Wemple  agt.  Glavin,  ante, 
109.) 

2.  When,  upon  a  dissolution  of  a 
firm,  one  of  the  partners  assumes 
the  debt  of  the  copartnership,  the 
retiring  member  becomes  merely 
a  surety.  (Dodd  and  Boss  agt. 
Dreyfus,  ante,  319.) 

8.  When  the  creditor,  having  knowl- 
edge of  such  facts,  extends  the 
time  of  payment  of  the  debt  and 
receives  the  notes  of  one  of  the 
firm,  the  other  partner  is  dis- 
charged from  liability.  (Id.) 

See  ADMINISTRATOR'S  BOND. 

Mundorf  agt.  Wangler,  ante,  372. 


SURROGATE'S   COURT. 

1.  A  stenographer  to  the  surrogate's 
court,  appointed  under  the  act  of 
1865,  is  not  limited  in  the  collec- 
tion of  his  salary  to  the  fees  paid 
into  the  county  treasury  by  the 
surrogate's  court.     In  case  these 
fees  are  not  sufficient  to  pay  the 
salary,  the  excess  becomes  a  coun- 
ty   charge.      (Munson    agt.    The 
Mayor,  &c.,  of  New   York,   ante, 
497.) 

2.  Upon  a  final  accounting  of  an 
executor,  the  surrogate  has  juris- 
diction to  hear  and  determine  a 
disputed  claim   of   the  executor 
against  the  estate.     (Boughton  agt. 
Flint,  U,  N.Y.,m.) 

3.  It  seems,  that  where  the  executor 
claims  only  the  right  to  retain  out 
of  the  assets. of  the  estate  a  sum 
of  money,   as  belonging  or  due 
to  him,  so  far  as  the  question  of 


jurisdiction  is  concerned,  it  is  im- 
material whether  such  right  de- 
pends upon  legal  or  equitable 
principles.  (Id.) 

4.  M.,  upon  her  final  accounting  as 
executrix  of    her    deceased  hus- 
band,  claimed    the    proceeds    of 
certain   notes,    and  a   bond  and 
mortgage,   received  by  the  testa- 
tor on  sale  of  real  estate  belong- 
ing to  her,  and  which  were  paid 
to  the  testator  in  his  lifetime.      It 
appeared  that  the  husband  recog- 
nized the  right  of  his  wife  to  the 
fund,  and  offered  to  pay  it  to  her, 
but  assented  to  her  request  that 
he  should  keep  it  until  she  called 
for  it: 

Held,  that  her  claim  was  a  legal, 
and  not  an  equitable  one,  and  was 
within  the  jurisdiction  of  the  sur- 
rogate to  determine.  (Id.) 

5.  The  testator  by  his  will,  after  the 
payment  of   all  his  debts,    gave 
certain    legacies    out  of    the    re- 
mainder,   among    them    one    of 
$1,000  to  his  wife,  and,  also,  cer- 
tain   furniture  and    effects,   the 
same  to  be  received  by  her  in  lieu 
of  dower: 

Held,  that  the  bequests  could 
not  be  deemed  to  be  in  satisfaction 
of  her  claim,  as  there  was  nothing 
in  the  case  to  justify  an  inference 
that  such  was  the  intention  of  the 
testator.  (Id.) 

6.  Also,  held,  that  an  application  to 
re-open  the  case  to  let  in  extrinsic 
evidence,  as  to  the  intention  of 
the  testator,  was  to  the  discretion 
and  favor  of  the  surrogate,  and  a 
denial  thereof  was  not  reviewable, 
at  least  unless  under  very  special 
circumstances.    (Id.) 

7.  When  disputed  accounts  of  an 
executor  are  referred  to  an  audi- 
tor for  examination,  it  is  the  duty 
of  the  auditor  to  pass  upon  the 
objections  filed  to  the  accounts,and 
no  others.    (Id.) 

8.  If  the  objections  filed  are  insuffi- 
cient,  the  surrogate    may  allow 
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further  objections  to  be  filed ;  but 
this  is  not  within  the  power  of 
an  auditor.  (Id.) 

9.  If  the  contestants  desire  to  pre- 
sent other  objections,  they  should 
file  them    before    the    surrogate, 
and    obtain    an    order   referring 
them  to  the  auditor.     (Id.) 

10.  The    accounting  party    is  not 
bound  to  establish  payments  for 
which  he  presents  vouchers,  unless 
denied    by  objections;    and    the 
burden  of  impeaching  such  pay- 
ments is  on  the  contestants.     (Id.) 

11.  If  the  rulings  of  an  auditor  are 
reviewable  on  appeal  from  a  surro- 
gate's decree  (as  to  which  quaere), 
the  questions  must  first  be  pre- 
sented to  the  surrogate,  and  his 
decision  obtained  thereon.    (Id.) 

12.  The  mere  noting  of  an  exception 
in  the  minutes  of  the  testimony 
taken  before  the  auditor,  is  not 
the  mode  of  bringing  such  ques- 
tion before    the    surrogate.      A 
specific  exception  should  be  filed 
to  the  auditor's  report  that  the 
ruling  complained  of  was  errone- 
ous.    (Id.) 

SURVIVOR. 

1.  In  a  devise  of  real  estate  to  one  for 
life,  and  a  devise  of  the  income  of 
a  certain  sum  during  the  life  of 
the    same  person,   and  upon  her 
death  to  eight  children  of  the  testa- 
tor or  to  the  survivor  or  survivors 
of  them,  the  remainder-men  take  a 
vested  interest  at  the  death  of  the 
testator,  and  consequently  though 
at  the  time  of  the  decease  of  the 
tenant  for  life  there  be  but  five  of 
the  children  surviving,  they  take 
only  five-eighths  of  the  estate,  and 
the  heirs  at  law  of  the  other  three 
children  take  the  residue.  (Matter 
of  Meyer,  ante,  203.) 

2.  The  words  of  survivorship  refer 
to  the  death  of  the  testator,  and  not 
to  the  death  of  the  tenant  for  life. 
(Id.) 
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3.  The  same  rule  of  construction 
prevails  whether  real  or  personal 
property  is  the  subject  of  the  de- 
vise or  bequest.  (Id.) 


TAXES  AND  ASSESSMENTS. 

1.  The  remedy  by  injunction  to  re- 
strain the  collection  of  an  illegal 
or  erroneous  tax  assessed  to  the 
owners  of  personal  property,  is  not 
allowable  unless  the   case  stated 
falls  within   some  of    the  reQOg- 
nized  claims  of  equity  jurisdiction. 
(Pacific  Mail  Steamship  Company 
agt.  The  Mayor,  &c.,  ante,  511.) 

2.  The  complaint  must  show,  in  or- 
der to  be  entertained  in  equity, 
that  the  action  will  prevent  a  mul- 
tiplicity   of    actions,    irreparable 
injury  to  the  freehold,  or  that  ex- 
trinsic   evidence    is    required    to 
establish  the  inviolability  of  the 
lien  of  the  assessment.     (Id.) 

3.  When  a  tax  is  assessed  as  a  per- 
sonal   charge    against   the  party 
taxed  or  against  his  personal  prop- 
erty, it  is  difficult  to  suggest  any 
element  of  equitable  jurisdiction. 
Presumptively,  the  remedy  at  law 
is  adequate.     If  the  tax  is  illegal 
and  the  party  makes  payment,  he 
is  entitled   to  recover    back    the 
amount.     The  case  does  not  differ 
from  any  other  case  in  which  a 
party  is  compelled  to  pay  an  ille- 
gal demand.     The  illegality  done 
affords  no  ground  over  equitable 
interference,  and  the  proceedings 
to  enforce  the  tax  by  distress  and 
sale  can  give  none,  as  they  only 
constitute  an    ordinary  trespass. 
(Id.) 

4.  Where,  upon  a  motion  to  continue 
a  temporary  injunction  to  restrain 
the  city  officials  from  executing  a 
warrant  issued  to  collect  the  bal- 
ance of  a  tax  imposed  upon  the 
plaintiff  for  its  personal  property 
for  1874,  it  was  claimed  that  the 
assessment  roll  was  not  verified 
by  the  oath  of  the  deputy  tax 
commissioners,  nor  of  the  tax  com- 
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missioners,  and  that  by  reason  of 
such  omission  the  assessment  of 
the  plaintiff  is  illegal  and  void ;  it 
appeared  that  a  writ  of  certiorari 
had  been  issued  requiring  the  com- 
missioners of  taxes  to  certify  and 
return  all  the  assessment  proceed- 
ings, with  all  depositions,  assess- 
ment rolls,  papers,  documents, 
decisions,  and  all  other  things  ap- 
pertaining to  said  proceedings, 
and  it  also  appeared  that  the  re- 
turn to  said  writ  did  or  might  have 
brought  up  all  the  proceedings  for 
the  assessment  of  plaintiff,  for  the 
consideration  and  judgment  of  the 
court  reviewing  such  assessment 
proceedings,  and  that  the  judg- 
ment of  the  court  of  last  resort  in 
this  state,  and  afterwards  of  the 
supreme  court  of  the  United  States, 
was  to  the  effect  that  the  assess- 
ment in  question  was  legal  and  the 
tax  should  be  paid  by  plaintiffs: 

Held,  first,  that  a  bill  in  equity 
to  restrain  the  collection  of  the 
tax,  is  not  the  proper  remedy. 

Second.  The  defendants  are  es- 
topped from  resorting  to  it  or  any 
other  remedy  by  reason  of  the 
judgment  of  the  court  declaring 
this  identical  assessment  valid,  and 
enforceable  in  certiorari  proceed- 
ings to  test  its  validity  between 
the  parties  to  this  action.  (Id.) 


TAX  SALE. 

1.  A  purchaser  at  a  tax  sale,  and  to 
whom  a  lease  is  made  of  premises 
subject    to  a    mortgage,   secures 
thereby  a  lien,  which  entitles  him 
to  priority  over  the  mortgage,  for 
the  consideration  paid  at  the  tax 
sale,  with  the  interest  allowed  by 
law.     (Roosevelt  Hospital  agt.  Dow- 
ley  and  others,  ante,  489. ) 

2.  Such  person  is  a  proper  party  to 
an  action  for  the  foreclosure  of 
the  mortgage,  and  the  judgment 
should  provide  for  the  payment, 
out  of  the  proceeds  of  the  sale, 
of  his  prior  lien.    (Id.) 


TRADE-MARK. 

1.  The  words  "Established  1780," 
or  "Established  A. D.  1780 "  which 
have  been  conspicuously  display- 
ed and  used  upon  the  signs,  labels, 
bill  heads,  &c.,  of  a  drug  house 
for  a  great  number  of  years,  may 
strictly  and  rightly  be  denomina- 
ted a  trade-mark,  and  the  right  to 
the  exclusive  use  of  such  words 
will  be  protected  by  a  court  of 
equity.       (Hazard     agt.    Caswell, 
ante,  1.) 

2.  Where  one  partner  retires  from  a 
firm  and  the  other  members  of  the 
firm,  with  the  consent  of  the  retir- 
ing member,   continue  the  busi- 
ness under  the  old  firm  name,  as 
they  may  do    under  the  statute 
(Laws  of  1854,  chapter  400),  they 
will  be  held  to  have  succeeded  to 
the  business  of  the  old  firm.    (Id.) 

3.  As  the  right  to   use  the  words 
"Established    1780,"  or  "Estab- 
lished A.  D.  1780  "  when  the  part- 
nership between  the  plaintiffs  and 
the  defendant  ended,  belonged  to 
the  business,  it  passed  to  the  suc- 
cessors of  the  firm.    (Id.) 

4.  If  the  successor  to  the  business 
of  the  manufacture  of  one  com- 
pound or  one  article  has  a  right  to 
the  continued  and  sole  use  of  the 
name  or  mark  by  which  the  public 
recognizes  its  genuineness,  so  the 
successors    in    business  to  those 
who  placed  upon  the  market  many 
compounds,  all  marked  and  desig- 
nated   by     certain    well    known 
words,  are  entitled  to  the  contin- 
ued and  sole  use  of  such  words 
which  distinguished  the  prepara- 
tions.   And  what  is  true  in  regard 
to  articles  manufactured  by  pre- 
decessors in  business  and  contin- 
ued by  successors,  is  also  true  in 
regard  to  new  compounds.    (Id.) 

5.  Where  the  facts  showed  that  the 
plaintiffs  took  the  legal  statutory 
step  to  perpetuate  the  old  business 
as  its  successors,  and  the  defend- 
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ant  permitted  them  to  carry  it  on 
as  such,  under  the  old  name  for 
two  years ;  that  the  defendant  sold 
to  the  plaintiffs  the  whole  stock, 
building,  signs,  labels,  &c.,  and  in 
four  formal  and  legible  receipts 
the  defendant  calls  the  plaintiffs 
" successors  to  the  old  firm:" 

Held,  that  plaintiffs  are,  in  fact, 
the  successors  of  the  old  firm  and 
entitled  to  use  a  combination  of 
words  which  was  the  property 
thereof,  because  it  designated  and 
marked  it  as  well  and  as  clearly 
as  its  name  did.  (Id.) 

.  The  plaintiffs  were  the  manufac- 
turers and  vendors  of  a  new  article 
of  soap,  put  up  in  the  form  of  a 
pressed  cake,  wrapped  in  silver- 
foil  paper,  encircled  with  an  ul- 
tramarine blue  colored  paper  band, 
printed  in  gold  letters.  The  de- 
fendants manufactured  a  similar 
article,  and  introduced  it  to  the 
market  in  an  original  envelope. 
It  did  not  sell,  and  they  therefore 
enveloped  their  soap  in  a  wrap- 
ping substantially  the  same  as  the 
plaintiffs,  though  having  minute 
variations.  Held : 

(1.)  That  an  injunction  will  be 
granted,  where  the  differences 
between  the  trade-mark  and  an 
infringement  can  be  detected  upon 
a  brief  though  careful  compari- 
son, if  it  be  apparent  that  the 
object  in  putting  up  the  infringing 
article  was  simply  to  gain  custom 
by  a  general  resemblance  to  the 
genuine  article. 

(2.)  That,  where  it  is  proven  that 
the  public,  asking  for  the  genuine 
article,  in  buying  from  retail  gro- 
cers, are  supplied  with  an  article 
in  the  simulated  wrapping,  and 
take  it  without  detecting  the  simu- 
lation, it  is  sufficiently  proven  that 
the  public  have  been  fraudulently 
deceived. 

(3.)  That  damages  will  be  given 
only  for  such  sales  as  have  taker 
place  after  the  commencement  o1 
the  action,  where  it  is  shown  that 
the  plaintiffs  knew  of  the  infringe 
ment,  but  took  no  steps  to  arres 


it.     (Enoch  Morgan's  Sons'  Com- 
pany agt.  Troxett,  ante,  121.) 


TRIAL. 

L.  It  is  the  duty  of  counsel,  if  the 
court  misapprehend  his  meaning, 
in  a  request  to  charge,  to  call  its 
attention  to  the  fact ;  otherwise  he 
is  concluded  by  the  interpretation 
put  upon  his  request  by  the  court. 
(Booth  agt.  B.  and  A.  R,  R.,  73 
N.  T.,  38.) 

2.  Where  a  defendant  has  asked  the 
court  to  determine  the  questions  in 
a  case  as  matters  of  law  in  his 
favor  on  a  motion  for  a  nonsuit,  if 
he    afterwards   desire    any  ques- 
tions  to   be  submitted  to  a  iury 
as  questions  of  fact,  it  is  his  duty 
to  specify  the  questions.     (Mutter 
agt.  McKesson,  73  N.  F.,  195.) 

3.  In  an  action  brought  by  plaintiff 
upon  a  bond  which  the  complaint 
showed  he  claimed  to  hold  as  ex- 
ecutor, plaintiff  offered  in  evidence 
letters  testamentary  issued  to  him 
in  another    state  ;    this  was    ob- 
jected to  on  the  ground  that  plain- 
tiff did  not  sue  in  his  representa- 
tive   capacity,    the    word     "as" 
being  omitted  in  the  title.     The 
objection  was  overruled.  Plaintiff 
then  offered  in  evidence  an    ex- 
emplified copy  of  the   proof    of 
the  will.     This,  as  stated   in  Hie 
case,  was  "  duly  objected  to,"  no 
grounds  of  objection  were  stated, 
the  objection  was  overruled.     It 
was  objected  on  appeal  that  there 
was  no  proof  that  the  person  mak- 
ing the  copy  was  authorized  so 
to  do,  or  that  he  was  the  officer 
he  assumed  to  be: 

Held,  that  as  the  objection  was 
not  such  a  one  as  could  not,  by 
any  possibility,  have  been  obviated 
if  it  had  been  taken  on  the  trial,  it 
could  not  be  relied  upon  on  ap- 
peal. (Beers  agt.  Shannon,  73  N. 
T.,  292.) 

4.  In  an  action  to  recover  damages 
for  the  loss  of  plaintiff's  horse,  the 
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complaint  alleged  in  substance, 
that  while  plaintiff  was  engaged 
in  carting  brick  from  a  dock  and 
was  backing  up  his  cart  to  procure 
a  load,  "his  horse  suddenly  be- 
came unmanageable  and  backed 
off  the  dock,"  and  was  lost  in  con- 
sequence of  defendant's  negligence 
in  failing  to  keep  a  string-piece  on 
the  dock  ;  that  if  the  dock  had 
been  secured  by  a  string-piece  the 
accident  would  not  have  happened, 
and  that  plaintiff  and  his  servants 
made  every  effort  to  prevent  the 
accident,  but  they  were  unavailing. 
The  court  on  the  trial  dismissed 
the  complaint  on  the  pleadings 
and  the  opening  of  plaintiff's 
counsel,  on  the  ground  that  the 
unmanageability  of  the  horse,  not 
the  defect  in  the  dock,  caused  the 
injury,  and  refused  to  allow  plain- 
tiff to  go  into  proof  as  to  the 
extent  to  which  the  horse  was 
unmanageable,  held,  error  ;  that  it 
was  to  be  assumed  in  deciding  the 
question  that  it  'was  the  duty  of 
defendant  to  put  a  string-piece  on 
the  dock,  which  it  had  negligently 
omitted  to  do,  and  that  there  was 
no  negligence  on  plaintiff's  part ; 
that  the  fact  that  the  horse  was  for 
the  moment  beyond  control  did 
not  show  that  it  was  vicious  or 
unsafe,  or  that  the  owner  was 
careless  ;  and  that  the  absence  of 
the  string-piece  must  be  deemed 
to  have  been  the  proximate  cause 
of  the  injury.  (Kennedy  agt. 
Mayor,  &c.,  73  N.  T.,  365.) 

6.  Where  a  party  gives  in  evidence 
an  admission  in  the  pleading  of 
his  adversary,  he  is  not  estopped 
from  questioning  a  portion  thereof 
which  is  against  him  ;  he  is  at 
liberty  to  use  the  admission  so  far 
as  it  makes  in  his  favor,  and  to 
disprove  the  residue.  (Mott  agt. 
Consumers'  Ice  Co ,  73  N.  T.,  543.) 

6.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
sustained  through  the  wrongful 
act  of  defendant's  servant,  plain- 
tiff 's  evidence  tended  to  show  that 
a  driver  of  one  of  defendant's  ice 


carts,  while  engaged  in  the  per- 
formance of  his  duties,  and  in  the 
course  of  his  employment,  care- 
lessly and  recklessly  drove  his 
cart  against  plaintiff's  carriage, 
causing  the  injury  complained  of. 
Upon  the  cross-examination  of  one 
of  plaintiff's  witnesses,  whose 
direct  examination  tended  to  show 
gross  carelessness  on  the  part  of 
the  driver,  the  witness,  in  answer 
to  a  question  as  to  whether  the 
driver  drove  into  plaintiff's  car- 
riage purposely,  answered:  "It 
seems  so;  it  looks  like  it."  The 
question  being  substantially  re 
peated,  the  witness  answered : 
"  Well,  I  could  not  tell."  Plain- 
tiff also  offered  in  evidence  a  for- 
mer answer —  amended  pleadings 
having  been  subsequently  served 
—  which  contained  an  admission 
that  defendant's  servant,  then  in 
its  employ  as  driver  of  an  ice 
cart,  "willfully,  and  not  negli- 
gently nor  carelessly,  drove  said 
ice  cart  against  the  carriage  of 
plaintiff."  Plaintiff  was  nonsuited. 
Held,  error;  that  the  first  answer 
of  plaintiff 's  witness,  above  stated, 
was  but  the  expression  of  an 
opinion  upon  a  fact  to  be  deter- 
mined by  the  jury,  not  by  the  wit- 
ness ;  but  that  as  an  opinion  its 
effect  was  destroyed  by  the  last 
answer  ;  that  plaintiff  was  not 
estopped  from  questioning  the 
allegation  of  the  answer  that  the 
act  was  done  "willfully;"  also 
that  the  answer  did  not  exclude 
all  presumption  of  liability,  as  the 
act  may  have  been  done  "  will- 
fully," and  yet,  in  the  course  of 
the  employment,  and  so  have  made 
defendant  liable.  (Id.) 

7.  Where  a  judge  has  made  a  full 
and  fair  charge,  laying  down  the 
general  propositions  of  law  con- 
trolling the  case,  it  is  within  his 
discretion  and  he  may  ordinarily 
refuse  to  go  further  ;  he  is  not 
bound  to  charge,  upon  request  of 
counsel,  how  the  jury  shall  find,  if 
they  find  one  way  or  the  other,  as 
to  particular  facts  in  the  case. 
(Rexteragi.  Starin,  73  N.  T.t  601.) 
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8.  Where  the  credibility  of  a  witness 
is  impeached,  his  testimony  canno 
be  taken  as  conclusive  although 
uncontradicted,  and  the  question 
of  fact  as  to  which  his  testimony 
was  given  must  be  submitted  to 
the  jury.  (GHlderskeve  agt.  Landon 
73  N.  Y.,  609.) 

9.  So,  where  the  witness  is  interested 
in  the  question,  although  he  isnol 
directly  impeached,  and  his  testi- 
mony is  uncontradicted,  his  credi- 
bility is  a  question  for  the  jury, 
and  the  court  is  not  warranted  in 
directing  a  verdict  upon  his  testi- 
mony alone.     (Id.) 

10.  Action  to  set  aside  a  judgment 
for  fraud  properly  tried  without  a 
jury,  where  trial  by  jury  is  the 
right  of  a  party,  he  waives  it  by 
not  demanding  it  in  proper  time. 
(See  Whittksey  agt.  Delaney,  73  N. 
Y.,  571.) 

11.  In  action  to  recover  for  property 
destroyed     through     defendant's 
negligence,  the  complaint  alleged 
ownership  in  plaintiff  ;  on  the  trial 
plaintiff  proved  assignment  from 
owner  after  loss  ;  this  was  not  ob- 
jected to  because,  of  complaint,  a 
motion  for  nonsuit  was  denied  ; 
held,  no  error  ;  that  the  complaint 
must  be  deemed  sufficient  here. 
(See  Riddell  agt.  N.  T.   0.  and  H. 
R.  R.  Co.,  73  N.   Y.  [Mem.],  618.) 

12.  In  an  action  to  recover  for  ser- 
vices rendered  a  copartnership,  un- 
der an  alleged  agreement  provid- 
ing for  a  payment  of  a  share  of  the 
net  profits  of  the  firm  business  as 
a  compensation  for  the  services, 
plaintiff  claimed  to  recover  for 
services  during  the  years   1865, 
1866    and   1867;    the    answer  al- 
leged that  one  of  the  defendants 
was  not  a  member  of  the  firm  in 
the  year  1867.     During  the  trial  a 
stipulation    was  entered  on    the 
minutes  that  the  account  of  1867 
should    be  included,   and  subse- 
quently evidence  was  given  in  re- 
lation thereto.     It  was  claimed  by 


defendants  that  the  business  of 
that  year  resulted  in  a  loss;  at 
about  the  close  of  the  evidence 
defendants'  counsel  moved  to 
amend  their  answer  by  setting  up 
an  agreement  between  the  parties 
by  which  all  were  to  share  in  the 
profits  and  losses  for  1867;  the 
motion  was  denied,  with  leave  to 
plaintiff  to  withdraw  his  claim  for 
that  year,  which  he  did,  and  the 
referee  refused  to  consider  the  ac- 
counts for  that  year: 

Held,  no  error;  that  it  was  in 
the  discretion  of  the  court  whether 
or  not  to  grant  the  amendment; 
that  it  had  power  to  make  the  or- 
der, which  was  not  controlled  by 
the  stipulation;  and  that  after  the 
order  the  stipulation  ceased  to  be 
binding.  (Smith  agt.  Bodine,  74 
N.  Y.,  30.) 

13.  The  complaint  in  an  action  by 
one  of  several  ioint  owners  of 
a  brig  alleged  the  facts  of  the 
joint  ownership,  the  employment 
of  defendant  as  broker  to  sell, 
the  sale,  and  that  defendants  had 
settled  with  the  other  owners,  but 
had  declined  to  account  with  or 
pay  the  plaintiffs  for  their  share 
of  the  purchase-money,  deduct- 
ing commissions,  &c.  The  relief 
asked  for  was  for  an  accounting 
and  payment  of  the  amount  found 
due  or  for  further  relief.  The 
case  was  moved  for  trial  by  plain- 
tiffs as  an  equity  cause ;  defendant 
claimed  a  jury  trial,  which  was 
denied: 

Held,  no  error;  that  the  matter 
was  one  of  equitable  cognizance. 
(Witon&gt.  Spring,  74N.Y,  170.) 

A.  In  an  action  against  alleged  share- 
holders in  a  joint  stock  association, 
it  appeared  that  a  meeting  of  the 
association  was  held,  the  nnme  of 
the  association  agreed  upon,  a 
constitution  and  by-laws  adopted, 
president  and  directors  appointed, 
and  that  under  such  organization 
business  was  conducted  for  aeon 
eiderable  length  of  time: 

Held,  the  proof  was  nufflrient  to 
establish  the  existence  of  the  asso- 
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ciation.      (Nat.    Bk.    of  8.    agt. 
Van  Derwerker,  74  N.  Y.,  234.) 

15.  The  alleged  indebtedness  of  the 
association  was  certain  promissory 
notes,  which  were  proved  to  have 
been  signed  by  the  officers  of  the 
association  authorized  to  bind  it 
and  discounted  by  plaintiff : 

Held,  that  it  was  not  necessary 
to  prove  that  the  money  lent  was 
actually  applied  for  the  benefit  of 
the  association.  (Id.) 

16.  In  an  action  upon  a  policy  of 
marine  insurance  upon  freight,  it 
appeared    that    the     ship   went 
ashore  and  was  a  total  loss.    About 
two-thirds  of  the  cargo  was  taken 
out,   transhipped  and  safely  de- 
livered at  the  port  of  destination, 
where  it  was  sold,  and  the  pro- 
ceeds received  by  the  insurers  on 
cargo,  to  whom  an  abandonment 
had  been  duly  made.     The  court 
charged  in  substance,  among  other 
things,  that  if  the  jury  fourid  that 
there  was  no  formal  abandonment 
of  the  freight,  but,  also,  that  no 
part    of    the   cargo  reached    the 
plaintiff  at  the  port  of  destination 
in  specie,  that  there  was  a  total 
loss  of  the  freight: 

Held,  error ;  that  if  a  part  of  the 
cargo  saved  reached  the  insurers 
thereof,  to  whom  the  owner  had 
abandoned  it,  this,  so  far  as  the 
earning  of  freight  was  concerned, 
was  equivalent  to  its  reaching  the 
owner,  as,  by  the  abandoment, 
the  insurers  were  put  in  the  place 
of  the  owner;  that  the  owner  of 
the  cargo  could  not  by  abandon- 
ing to  his  insurers  disable  the 
shipowner  from  earning  freight, 
and  if  the  latter,  by  voluntarily 
surrendering  the  cargo  to  the 
abandonees  without  payment  of 
freight,  where  freight  was  due  or 
might  have  been  saved,  lost  such 
freight,  he  could  not  resort  to  the 
insurers  on  freight.  (Hubbell  agt. 
Q.  W.  Ins.  Co.,  UN.  T.,  247.) 

17.  The  objection  that  an  answer  has 
not  been  properly  verified  is  not  a 
proper  one  to  be  raised  on  trial. 


(Schwartz  agt.  Oppold,   74  N.   T., 
307.) 

18.  Above  the  signature  of  a  married 
woman  as  indorser  of   a  promis- 
sory note,  appeared  a  special  in- 
dorsement charging  her  separate 
estate.     Upon  the  trial  of  an  ac- 
tion upon  the  indorsement  she  was 
asked  as  a  witness    in  her  own 
behalf  whether  this  writing  was 
there  when  she  signed.     This  was 
objected  to  generally.    The  objec- 
tion was  overruled : 

Held,  no  error;  that  if  it  was 
intended  to  raise  any  question  as 
to  its  admissibility  under  her  an- 
swer the  objection  should  have 
been  specifically  taken.  (Id.) 

19.  A  party  by  not  appealing  from 
an  order    of    reference,    and  by 
proceeding  with  the  trial  of  the 
reference  without  objection,  will 
be  deemed  to  have  acquiesced  in 
that  mode  of  trial,   and  thereby 
waives  any  objection  to  the  order; 
he  cannot  thereafter  raise  a  ques- 
tion as  to    the  power    or  juris- 
diction of  the  referee,  or  claim 
that  he  was  entitled  to  a  jury  trial. 
(Baird&gt.  Mayor,  &c.,  74  N.  T., 
382.) 

20.  The  constitutional  rights  to  a 
jury  trial  in  civil  cases  may  be 
waived,  and  the  waiver  may  be  ad- 
judged upon  any  evidence  which 
would  be  sufficient  to  constitute  a 
waiver  of  rights  in  other  cases. 
(Id.) 

21.  The  clause  in  the  state  Constitu- 
tion (Const,  art.   1,  sec.  2),  declar- 
ing that   "a  jury  trial    may  be 
waived    *    *    *    in  the  manner  to 
be  prescribed  by  law,"  does  not 
preclude  the  court  from  holding 
that  parties    have  waived    their 
right  to  such  a  trial  by  their  con- 
duct or  silence,  although  the  case 
is  not  provided  for  by  any  statute. 
(Id.) 

22.  The  joinder  of  an  equitable  cause 
of  action  with  others  purely  legal 
does  not  deprive  the  defendant  of 
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the     right     of     trial    by    jury. 
( Whedock  agt.  Lee,  74  N.  T.,  495.) 

23.  When  such  a  cause  of  action  is 
brought  to  trial  at  special  terra, 
and  the  defendants    demands    a 
jury  trial,  if  any  of  the  grounds 
upon  which  a  recovery  is  sought 
are  such  as  were,  at  the  time  of 
the  adoption  of  the  Constitution, 
redressed  by  an  action  at  law,  the 
court  should  direct  the  cause  to  be 
tried  by  a  jury  at  the  circuit,  or  at 
least  should  refuse  to  try  without 
a  jury.    (Id.) 

24.  A  defendant  does  not  waive  his 
right  to  a  trial  by  jury  in  such 
case  by  consenting  that  the  case 
be  placed  on  the  calendar  for  trial 
at  the  special  term,  and  noticing 
it  for  trial  there.     (Id.) 

25.  It  seems,  that  where  the   com- 
plaint is  framed  solely  for  equit- 
able relief,  and  the  action  is  tried 
as  one  in  equity,  the  court,  on  find- 
ing that  plaintiff  is  not  entitled  to 
equitable  relief,  but  that  the  facts 
would    warrant     an    action    for 
damages,  cannot  order  judgment 
therefor;  defendant  is  entitled  to 
an  opportunity  to  claim  a  trial  by 
jury  on  that  ground  of  action. 
(Id.) 

26.  To   constitute  a  waiver  of  the 
right  of  trial  by  jury,  there  must 
be  some  unequivocal  act  or  con- 
sent showing  an  intention  to  aban- 
don it.     (Id.) 


TRUSTEE. 

1.  A  trustee  having  the  control  and 
management    of    the    estate  can 
make  necessary  repairs  and  incur 
other  expenditures  requisite  for 
the  protection  of   the  property; 
but  he  cannot,  unless  authorized 
in  the    instrument    creating    the 
trust,  make  large  and  expensive 
improvements.     (Herbert  el  al.  agt. 
Herbert,  ante,  333.) 

2.  The  mechanic's  lien  law  only  sub- 


rogates  the  subcontractor,  pro 
tanto  to  the  rights  of  the  con- 
tractor, under  the  contract,  and 
he  can,  except  in  case  of  fraud, 
collusion  or  intent  to  evade  the 
act,  have  no  other  or  greater 
rights.  (Id.) 

3.  Certain  real  and  personal  estate 
was  conveyed  to  the  defendant 
Herbert,  in  trust,  to  receive  the 
rents,  income  and  profits  thereof, 
and  after  paying  the  testator's  just 
debts  and  liabilities,  to  apply  the 
remainder  to  the  support  and  main- 
tenance of  the  wife  and  children 
of  the  said  testator  during  the  life 
of  his  said  wife.  Herbert,  as 
trustee,  employed  the  plaintiff  to 
erect  a  new  and  large  building  in 
the  place  of  an  old  one  belonging 
to  the  estate  whose  roof  leakea 
and  which  otherwise  needed  re- 
pairs. The  plaintiff,  as  contractor, 
and  others,  as  subcontractors,  filed 
mechanic's  liens  against  the  trust 
estate  for  labor  and  materials  fur- 
nished: 

Held,  that  the  work  done  by  the 
plaintiff  and  others  under  the  con- 
tracts with  defendant  was  in  the 
nature  of  large  and  expensive  im- 
provements and  that  the  latter  had 
no  authority  as  executor  to  bind 
the  estate  with  such  contracts  and 
the  liens  could  not  be  sustained. 
(Id.) 


TRUSTEES  OF  SAVINGS 
BANKS. 

1.  A  trustee  of  a  savings  bank  is 
liable  at  common  law  to  the  cor- 
poration for  misapplication  of  the 
funds  of  the  bank,  and  a  receiver 
can  enforce  such  liability.     ( Van 
Dyck  agt.  McQuade,  ante,  02.) 

2.  Trustees  of  a  bank  are  but  agents 
of  the  corporation,  and  each  is  lia- 
ble for  all  damages  occasioned  by 
his  violation  of  the  duty  he  owes 
his  principal,  whether  it  consists 
in  positive  misconduct,  neglect  or 
omissions.    (Id.) 
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3.  Where   it  is  established  that  a 
trustee  of  a  savings  bank  willfully 
co-operated  with  other  trustees  to 
effect,  and  in  effecting,  a  declara- 
tion and  payment  of  dividends 
when  there  were  no  surplus  pro- 
fits out  of  which  they  would  be 
paid: 

Held,  that  for  such  misconduct, 
independent  of  any  statutory  en- 
actments, he  is  liable  to  the  cor- 
poration or  a  creditor  thereof,  for 
the  amount  of  such  dividends. 

Held,  also,  that  he  is  liable  by 
force  of  statutory  provisions,  i.  e., 
under  title  2,  chapter  18,  part  1  of 
the  Revised  Statutes,  and  under 
chapter  371  of  the  Laws  of  1875. 
(Id.) 

4.  The  trustees  are  liable  severally 
as  well  as  jointly.    (Id.) 

5.  The  fact  that  defendant  attended 
the  meetings  of  the  trustees  at 
which    the   dividends   were   de- 
clared, and  did  not  object  to  the 
resolution  authorizing  them,  raises 
the  presumption  that  he  assented 
to  the  resolution.     He  was  bound 
to   know    the    bank's  condition. 
(Id.) 

6.  In  such  an  action  the  defendant 
(the  trustee)  is  not  entitled  to  set 
off  as  against  these  dividends  cer- 
tain amounts  loaned  to  the  bank 
during  his  trusteeship,   and   for 
which  amount  he  now  remains  a 
creditor  of  the  bank.    (Id.) 

7.  The  claim  of  defendant  is  upon 
contract;  the  claim  of  the  plaintiff 
herein  is  founded  in  tort.   A  claim 
on  contract  cannot  be  set  off  in  an 
action  for  tort  unless  both  arise 
out  of  the  same  transaction.    (Id.) 


UNDERTAKING. 

1.  The  sufficiency  of  sureties  on  ap- 
peal is  purely  within  the  discretion 
of  the  judge  to  whom  the  under- 
taking is  submitted  for  approval. 
(Delamater  et  al.  agt.  Byrne,  ante, 
170.) 


2.  The  ordinary  course  of  practice 
is  to  require  two  sureties.     (Id.) 

3.  An  undertaking,  given  to  pro- 
cure the  release   of    defendant's 
property  from  an  attachment,  will 
not  be  set  aside  because  the  sure- 
ty was  induced  to  sign  it  through 
the  fraud  of  the  defendant,  if  the 
plaintiffs  were  in  no  way  privy 
thereto.     (Kelly  agt.   Christal,  16 
Hun,  242.) 

4.  The  fact  that   the   undertaking 
filed  by  a  receiver,  appointed  in 
supplementary  proceedings,  is  not 
under  seal,   is  an  irregularity  of 
which  only  the  judgment-debtor 
can  avail  himself.     (Morgan  agt. 
Potter,  17  Hun,  403.) 

5.  Where  the  defendant,  in  an  ac- 
tion to  recover  possession  of  per- 
sonal property,  in  which  the  plain- 
tiff   claims  immediate    delivery, 
after  the  sheriff  has  taken  posses- 
sion of  the  property,  gives  an  un- 
dertaking pursuant  to  the   Code, 
reciting  the  taking  at  suit  of  the 
plaintiff,  and  that  defendant  is  de- 
sirous of  having  it  returned ;  and, 
upon  the  undertaking,  obtains  de- 
livery and  retains  the  property, 
he  is  estopped  thereby  from  deny- 
ing that  he  had  possession  of  the 
property  at  the  time  of  the  com- 
mencement of  the  action.  It  is  only 
upon  the    assumption    that    the 
property  was  taken  from  his  pos- 
session ;  that  he  is  entitled  to  de- 
mand its  return ;  and,  having  ob- 
tained the  delivery  of  the  prop- 
erty to  him  upon  t.hat  ground,  he 
cannot    escape  responsibility  by 
alleging  that  it  was  not  taken  from 
him,  or  was  not  in  his  possession 
at  the  commencement  of  the  ac- 
tion.    (Diossy  agt.  Morgan,  74  N. 
Y.,  11.) 

VENUE. 

1.  The  power  of  the  court,  on  peti- 
tion for  certiorari,  to  fix  the  venue 
of  future  proceedings,  depends 
upon  its  general  authority,  not 
upon  section  825  of  the  Code. 
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(The   People  ex  rel.  Nichols  agt. 
Cooper,  ante,  463.) 

2.  A  special  term  at  chambers,  in 
the  district  in  which  a  proceeding 
is  pending,  has  jurisdiction  and 
can  properly  entertain  a  motion  to 
vacate  a  stay  made  by  a  judge  out 
of  court.     Section  722  of  the  Code 
confers  this  authority.      Section 
776  contains  no  limitations  of  the 
general  powers  of  the  court,  but 
prescribes  the  practice  to  be  pur- 
sued upon  a  second,  when  the  same 
has  been  previously  refused,  or 
granted    on    terms,    by    another 
judge.    (Id.) 

3.  A  motion  to  quash  a  writ  must  be 
made  in  the  district  which  it  is  re- 
turnable, or  at  a  term  held  in  a 
county  adjoining  that  in  which  it 
is  returnable.     As  a  rule  such  a 
motion  can  only  be  made  after 
return.    (Id.) 

4.  A  stay  of  proceedings  to  enable  a 
motion  to  quash,  to  be  made  out 
of  the  district  and  before  return, 
cannot  be  upheld.    (Id.) 


VOLUNTARY  ASSOCIATIONS. 

1.  In  case  of  violent  dissensions  and 
irreconcilable  differences  between 
the  members  of  a  voluntary  asso- 
ciation, judgment  will  be  rendered 
at  the  suit  of  one  or  more  mem- 
bers against  all  the  others  dissolv- 
ing the  society,  but  no  action  will 
be  entertained  for  such  a  purpose 
upon  mere  proof  of  differences  of 
opinion,  bad  temper,  the  ordinary 
disputes  common  to  such  societies, 
nor  upon  proof  of  injuries  or  in- 
justice sustained  by  one  member, 
through  the  vote  or  action  of  the 
society,  if  he  have  another  remedy. 
Members  of  such  an  association 
must  be  held  to  their  contract,  as 
expressed  in  the  constitution,  by- 
laws or   rules   of   their  society. 
(Fischer  agt.  Raab  et  al,  ante,  87.) 

2.  When  a  member  of  such  an  asso- 
ciation is  estopped  from  objecting 
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to  the  regularity  of    a  meeting. 
(Id.) 

3.  Section  1232  of  the  Code  of  Civil 
Procedure  relates  to  new  hearings 
upon  objections  which  are  sub- 
stantial and  as  justice  requires  — 
mere  criticisms  of  the  acts  of  a 
referee  are  not  such  objections. 
(Id.) 

4.  A  voluntary  incorporated  society, 
organized  for  charitable  purposes, 
cannot  take  by  bequest  (vide  note  at 
the  end  of  this  case,  page  355),  in 
which  it  is,  among  other  things, 
held,  that  the  fact  that  the  "soci- 
ety "  is  an  association,  consisting 
of  more    than    seven  associates, 
having  a  president  and  treasurer, 
in  the  name  of  either  of  whom  it 
may  sue  and  be  sued,  does  not 
constitute  it  a  corporation,  so  as  to 
enable  it  to  take  a  legacy.  (McKeon 
agt.  Kearney,  ante,  349.) 

5.  The  statutes  relating  to  the  organ- 
ization of  joint  stock  associations 
bearing  upon  this  subject  exam- 
ined.   (Id.) 


VOLUNTARY  OFFER. 

1.  Defendant  addressed  a  letter  to 
H. ,  offering  to  contribute  the  ex 
pense  of  cost  of  boxes  for  B.'s 
election,  with  promise  to  pay 
check  on  presentation  at  defend- 
ant's office: 

Held,  that  said  letter  authorized 
H.  to  employ  any  carpenter  to 
make  the  boxes;  and  the  plaintiff 
having  been  so  employed,  and 
having  done  the  work,  relying  up- 
on the  letter,  had  a  right  to  look 
to  defendant  for  payment.  (Egan 
agt.  Thomson,  ante,  324.) 


WAIVER. 

See  INSURANCE  (FIRE). 

Lasher  agt.  Nort^cestern  Nation- 
al Insurance  Company,  anU, 
232. 
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WILL. 

1.  In  a  devise  of  real  estate  to  one  for 
life,  and  a  devise  of  the  income  of  a 
certain  sum  during  the  life  of  the 
same  person,  and  upon  her  death 
to  eight  children  of  the  testator  or 
to  the  surmvor  or  survivors  of  them, 
the  remainder-men   take  a  vested 
interest  at  the  death  of  the  testator, 
and  consequently  though  at  the 
time  of  the  decease  of  the  tenant 
for  life  there  be  but  five  of  the 
.children  surviving,  they  take  only 
Jive-eighths  of  the  estate,   and  the 
heirs  at  law  of  the  other  three 
children  take  the  residue.     (Matter 
of  Meyer,  ante,  203.) 

2.  The  words  of  survivorship  refer 
to  the  de.ath  of  the  testator,  and  not 
to  the  death  of  the  tenant  for  life. 
(Id.) 

3.  The  same  rule  of   construction 
prevails  whether  real  or  personal 
property  is  the  subject  of  the  de- 
vise or  bequest.    (Id.) 

4.  A  foreign  corporation  if  author- 
ized by  its  charter  to  take  by  be- 
quest, may  take  under  a  will  made 
bj  a  citizen  of  New  York  (Manice 
agt.  Manice,  43  N.  T.,  887).     (Dra- 
per agt.  The  President  and  Fellows 
of  Harvard  College,  ante,  269.) 

5.  The  corporation  being  legally  au- 
thorized to    take    the    gifts,   the 
question  as  to  the  validity  of  the 
directions  and  conditions  imposed 
by  the  testator,  as  to  holding,  in- 
vesting, accumulating  and  apply- 
ing is  for  the  consideration  of  the 
courts  of  the  state  where  the  cor- 
poration is  domiciled  (Chamber- 
lain agt.  Chamberlain,  4i5  N.  T., 
424).    (Id.) 

6.  A  devise  of  real  estate  by  a  citi- 
zen of  New  York,  of  land  situated 
in  this  state,  to  a  foreign  corpora- 
tion, is  invalid.    (Id.) 

.7.  If,  by  the  terms  of  the  will,  the 
.land  had  been  equitably  converted 
into  money,  and  the  gift  was  of 


the  latter,  the  same  would  be  valid. 
(Id.) 

8.  Although  an  heir  at  law  of  the 
testator,  who  takes  nothing  under 
his  will,  cannot,  when  objection 
is  made,  maintain  an  action  for  its 
construction,   yet  where  in  such 
action,  all  the  parties  interested 
under  the  will,  and  in  the  estate, 
agree  upon  the  facts,  and  ask  for 
an  adjudication: 

Held,  that  this  court  had  juris- 
diction to  decide  the  controversy. 
(McKeon  agt.  Kearney,  ante,  349.) 

9.  Where  a  testator,  in  and  by  his 
will,  gave  to  a  "  Missionary  Asso- 
ciation" $2,500,  to  be  applied  to 
the  erection  and  completion  of  a 
church  edifice  for  worship,  "  in 
the  event  of  the  decease  of  the  tes- 
tator before  the  association  should 
commence  to  erect  the  building," 
and  it  appearing  that  the  associa- 
tion had  commenced  the  erection 
of  a  church  building  for  worship 
before  the  death  of  the  testator: 

Held,  that  the  gift  to  the  asso- 
ciation never  took  effect.  (Id.) 

10.  Courts  never  defeat  the  testator's 
expressed  intentions,  when  they 
are  valid,  and  are  capable  of  exe- 
cution.    (Id.) 

11.  Where  a  testator  gave  $5,000  to 
his  executors  to  be  invested,  the 
income  whereof  was  to  be  applied 
towards  founding  an  institute,  to 
be  denominated  "The  Little  Sist- 
ers of  the  Poor,"  to  aid  and  assist 
the  destitute  poor  and  needy  in 
the  city  of  New  York,  if  such  in- 
stitution could    be  founded  and 
put  into  operation  by  the  encour- 
aging efforts  of  others,  within  five 
years  after  the  testator's  death,  if 
not,  the  above-mentioned  sum  was 
to  be  taken  as  part  of  the  testator's 
residuary  estate,  it  appearing  that 
such    institution    had    not    been 
founded    when    the    action    was 
commenced : 

Held,  that  the  gift  being  upon 
an  uncertain  condition,  "the  en- 
couraging co-operation  "  of  others, 
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was  void  for  uncertainty  and  in- 
deflniteness,  and  as  dependent 
upon  conditions  which  might 
never  happen.  (Id.) 

12.  When  legacies  are  general,  neith- 
er of  the  legatees  is  entitled  to 
priority  in  payment,  and  in  case 
of  a  deficiency  of  assets,  the  lega- 
cies must  abate  ratably.  (Id.) 

See  CITIZENSHIP. 

Trimble    agt    Dzieduzyiki,   ante, 
208. 

WITNESS. 

1.  A  non-resident  witness    in   our 
courts  can  neither  be  arrested  nor 
served  with  summons;  his  privi- 
lege protects  him.     (Jenkins  et  al. 
agt.  Smith  et  al,  ante,  171.) 

2.  A  resident  witness*  is  privileged 
from  arrest,  but  not  from  the  ser- 
vice of  a  summons.     (Id.) 

3.  The  privilege  of  immunity  from 
service  of  summons  witliout  arrest 
while  in  the  state  to  attend  court 
is  limited  to  witnesses,   and  does 
not  include  parties;  the  privilege 
of  a  suitor  in  such  cases  is  from 
arrest  only,  and  not  from  the  ser- 
vice of  civil  process.     (Id.) 

4.  This  action  was  brought   upon 
promissory  notes  made  by  defend- 
ant, and  delivered  to  and  owned 
by  plaintiff's  intestate  at  the  time 
of    his  death.      The  notes  were 
signed  with  defendant's  name  by 
Alfred  Gilman,  his  agent: 

Held,  that  Alfred  Gilman  was  a 
competent  witness  for  defendant, 
to  prove  payment  of  the  notes  to 
the  intestate.  (Nearpass  agt.  Oil- 
man, 16  Hun,  121.) 

5.  One  of  the  notes  was  made  to  the 
order  of  one  Freedman,  and  had 
been  by  him  indorsed  to  the  in- 
testate; but  he  bad    never  been 
charged  as  indorser  thereon: 

Held,  that  he  was  a  competent 
witness  for  the  defendant,  to  prove 
declarations  of  the  deceased  to  the 


defendant,  showing  that  the  notes 
were  paid.    (Id.) 

6.  A  wife  is  not  a  competent  wit- 
ness under  Code  of  Civil  Proced- 
ure, section  828,  in  proceedings  to 
convict  her  husband  as  a  disor- 
derly person  as  they  are  criminal 
in  their  character.      (People  agt. 
Crandon,  17  Hun,  490.) 

7.  Plaintiff  indorsed  a  promissory 
note  for  the  accommodation  of  the 
makers    for  a    special    purpose  ; 
instead  of  being  used  for  such  pur- 
pose it  was    transferred  by  the 
makers  to  defendants  in  pavment 
of  an  antecedent  debt.     Defend- 
ants transferred  the  same  before 
maturity  to  a  bonafide  holder  for 
value,  who  collected  it  of  plaintiff. 
In  an  action  to  recover  the  amount 
paid,  held,  that  as  defendants  were 
not  assignees  of  the  makers  within 
the  meaning  of  section  899  of  the 
Code,  that  plaintiff  was  a  compe- 
tent witness  to  prove  transactions 
with  one  of  the  makers  who  was 
dead    at    the  time  of    the  trial. 
(Comstock  agt.  Hter,  78  JV;  Y.,  269.) 

8.  The  provisions  of  the  new  Code 
(sec.  870  et  seq.),   authorizing  the 
examination  of  a  party  to  an   ac- 
tion, before  trial,  at  the  instance 
of  the  adverse  party,  do  not   in- 
clude and  cannot  be  extended  to 
the  officers,   servants,   agents  or 
employes  of   a    party,    although 
such    party    be    a    corporation. 
(People  agt.  Mut.  Gas  Light  Co., 
UN.  Y.,  434.) 

9.  Accordingly,   held,  that  the    di- 
rector of  a  corporation  defendant 
could  not  be  compelled  to  submit 
to  an  examination   before   trial. 
(Id.) 

10.  The  fact  that  the  testimony  of  a 
witness  is  shown  to  be  untnie  in 
some  particular  does  not,  as  mat- 
ter of  law,  where  it  is  not  made 
plain  that  the  testimony  was  cor- 
ruptly given,    require    his  testi- 
mony, as  to  other  matters,  which 
is  not  contradicted,  to   IKS  disrc- 
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garded.    (Deering  agt.  Metcalf,  74 
N.  T.,  501.) 

11.  A  court   of  review,  therefore, 
cannot,  as  matter  of  law,  hold  that 
a  finding  based  solely  upon  such 
uncontradicted  testimony  is  with- 
out evidence  to  sustain  it.    (Id.) 

12.  As  to  whether  the  rule  would  be 
different  where  it  conclusivly  ap- 
peared that  the  witness  was  cor- 
ruptly false  in  his  testimony  which 
was  contradicted,  quaere.    (Id.) 


WRIT  OF  PROHIBITION. 

1.  Under  the  charter,  which  provides 
that  the  heads  of  departments,  po- 
lice commissioners  and  others, 
"may  be  removed  by  the  mayor 
for  cause,  after  opportunity  to  be 
heard:" 


Held,  that  the  mayor,  in  making 
removals,  acts  executively;  but  in 
giving  opportunity  to  be  heard  and 
determining  the  existence  of  the 
cause  he  acts  judicially.  Such  ju- 
dicial action  is  subject  to  review 
in  the  courts  by  certiorari.  Pro- 
hibition will  also  lie  if  he  shall 
commence  proceedings  to  deter- 
mine whether,  in  the  case  of  a  hold- 
over officer,  there  was  cause  for  re- 
moval. Having,  in  such  a  case, 
no  jurisdiction  to  try  the  question 
of  cause,  and  having  in  another 
parallel  case  overruled  the  objec- 
tion to  his  jurisdiction,  the  pre- 
sumption that  he  will  not  assume 
a  jurisdiction  beyond  his  powers 
does  not  apply,  and  the  courts 
will,  by  prohibition,  prevent  his 
proceeding  on  the  charges  pre- 
ferred. The  rule  of  presumption 
fails  where  the  reason  of  it  has  no 
application.  .  (T7te  People  ex  rel. 
Wheeler  agt.  Cooper,  ante,  416.) 
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LACHES. 
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What  amounts  to,  in  party  mov- 
ing to  set  aside  judicial  sale . . 


LANDLORD  AND  TENANT. 

Duty  as  to  repair  of  Croton 
water  pipes  —  what  act  of 
landlord  amounts  to  an  evic- 
tion..    152 


LEGACIES. 


When  to  abate 349 


LEASE. 

Action  cannot  be  sustained  by 
owner  of  premises  on  lease 
purported  to  be  made  by  B., 
agent  party  of  the  first  part, 
and  signed  by  him  under  seal,  97 


LEAVE  TO  SUE. 

Must  first  be  obtained  before 
action  brought  on  judgment 
recovered  in  United  States 
court,  where  transcript  has 
been  filed  and  judgment 
docketed  in  county  clerk's 
oflice 255 


LIBEL  AND  SLANDER. 

What  may  be  set  forth  in  an- 
swer and  proved  on  trial  in 
action  for 258 


LIEN. 
Of  purchaser  of  tax  sale. 
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MANDAMUS. 
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When  it  will  and  when  it  will 
not  lie  to  compel  administra- 
tive acts  in  relation  to  the 
time  within  which  the  acts 
are  required  to  be  done 445 


MECHANIC'S  LIEN. 

Subcontractor  no  other  or  great- 
er rights  under  the  contract 
than  the  contractor 333 


MINING  ASSOCIATIONS. 

Construction  of  act  to  authorize 
the  formation  of  corporations 
for  manufacturing,  mining, 
&c.,  &c 337 


MORTGAGE. 

Foreclosure  —  deficiency  aris- 
ing —  how  borne  —  directions 
as  to  form  of  judgment 106 

Creditor  of  bankrupt  who  has 
been  discharged  under  com- 
position proceedings  may,  af- 
ter the  discharge,  foreclose  his 
mortgage 168 


MORTGAGE  BONDS. 

Where  they  refer  to  mortgage 
given  for  their  security,  ope- 
rate as  notice  to  parties  re- 
ceiving them,  of  contents  of 
mortgage 26 


MORTGAGE  FORECLOSURE. 

Creditors  of  bankrupt  who  has 
been  discharged  under  com- 
position proceedings  may,  af- 
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ter  the    discharge,   foreclose 
the  mortgage 256 


MUNICIPAL    CORPORATIONS. 
Liabilities  of,  for  injuries 196 

N. 

NEGLIGENCE. 

Of  officers  of  a  corporation  — 
in  what  it  consists  —  when 
corporation  liable  for 196 

NEW  TRIAL. 

When  will  not  .be  granted  in 
penal  actions 495 

NEW  YORK  (CITY  OF). 

Charter  of  —  power  of  mayor  to 
remove  a  hold-over  officer  — 
when  a  vacancy  exists  to 
which  the  mayor  can  appoint 
without  confirmation 416 
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OFFICER'S  RETURN. 
Evidence  to  excuse  a  false  re- 


turn 
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ORDER. 

As  distinguished  from  a  judg- 
ment    262 

Who  may  grant  ex  parte,  in  ac- 
tion pending  in  one  of  the  city 
courts 510 
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PARTIES. 

PAQX. 

Who  are  the  real  parties  in  in- 
terest, so  as  to  entitle  them  to 
bring  action  upon  a  sealed  in- 
strument    102 

In  action  to  set  aside  conveyance 
after  death  of  grantee,  intest- 
ate, administrator  may  be 
joined 393 

To  action  for  the  foreclosure  of 
a  mortgage 489 


PARTITION. 

Action  for,  under  act  of  1853, 
when  and  when  not  to  be  sus- 
tained   349 


PARTNERSHIP. 

On  dissolution  of,  where  one 
partner  assumes  the  debts  of 
copartnership  the  retiring 
member  becomes  merely  sure- 
ty and  is  discharged  from 
liability  by  extension  of  time 
for  pavment  with  knowledge 
of  such  facts 319 


PERJURY. 

In  report  of  bank  president  to 
superintendent  of  banking  de- 
partment    82 


PLACE  OF  TRIAL. 

After  the  entry  of  an  order  ap- 
pointing a  receiver  of  an  in- 
solvent insurance  company, 
the  place  of  trial  cannot  be 
changed  by  stipulation  ef  the 
parties  to  the  action 481 
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Complaint  in  action  to  rescind 
or  reform  contract,  defects  in, 
pointed  out 310 

When  defense  of  another  action 
pending  for  the  same  cause, 
not  well  pleaded 390 


PRACTICE. 

On  appeal  from  judgment  on  ex- 
ceptions taken  at  the  trial 
(the  order  denying  motion 
for  new  trial  not  being  ap- 
pealed from) 359 

Mode  of  enforcing  order  for  res- 
titution, where  judgment  for 
costs  has  been  paid  and  after- 
wards set  aside ....  439 

Venue  in  certiorari,  how  fix- 
ed —  stay  of  proceedings  and 
vacation  of  stay  —  when  stay 
cannot  be  upheld  —  motion 
to  quash  writ,  where  made — 
must  be  after  return 463 

In  certiorari  proceedings 467 

When  the  court  has  appointed 
a  receiver  of  an  insolvent  in- 
surance company  pursuant  to 
chapter  902  of  Laws  of  1869, 
such  appointment  is  beyond 
the  control  of  the  parties  to 
the  action  —  they  cannot  stip- 
ulate away  the  order  appoint- 
ing the  receiver 481 


PROMISSORY  NOTE. 

Liability  of  guarantor,  where 
payment  was  demanded  of 
the  makers,  but  refused,  no 
notice  being  given  to  the  in- 
dorser  or  guarantor 292 


PROOF. 

Common  law  proof  is  required 
to  sustain  or  avoid  the  allega- 


tions in  an  indictment,  unless 
by  consent  of  the  district 
attorney  other  proof  is  ac- 
cepted    ...  245 

What  sufficient,  that  public 
have  been  deceived  in  action 
for  infringement  of  trade- 
mark   121 


PRINCIPAL  AND  SURETY. 

The  latter  how  discharged  — 
effect  of  receiving  bill  or 
note  for  an  open  account. . . .  504 


E. 

RAILROAD  COMPANIES. 

Mortgage  on  property  in  New 
York,  Pennsylvania  and  Ohio 
—  consolidation  —  laws  as  to 
— continuous  lines — new  cor- 
porations may  assume  debts 
of  predecessor — how  far  acts 
of,  to  be  sustained 62 


RECEIVER. 

Appointed  in  action  to  fore- 
close mortgage  brought  in 
New  York,  Pennsylvania  and 
Ohio  —  jurisdiction  of  courts 
of  this  state  over  him 9-16 

When  application  by  judgment 
creditors  to  compel  the  pay- 
ment over  of  moneys  in  his 
hands  will  not  be  granted ....  322 


REFERENCE. 

When  and  when  not  new  hear- 
ings may  be  directed 87 

When  action  to  recover  for  over- 
payments on  written  contracts 
will  be  referred 315 
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By  grantor  of  grantee's  assump- 
tion of  mortgage  cannot  be 
pleaded  in  bar  to  action  to 
foreclose,  brought  by  holders 
of  the  mortgage 378 


REMOVAL  OF  CAUSE. 

When  cause  cannot  be  transfer- 
red from  state  court  to  federal 
court 175 

Suits  against  three  defendants 
as  copartners  may  be  removed 
only  as  against  the  defendant 
who  petitions 286 


RIGHT  OF  WAY. 

Right  to  repair  incident  to  the 
easement  —  prescriptive  use,    53 


RULES. 

Of  court  have  the  force  of  stat- 
utes  467 
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SET-OFF. 

Moneys  loaned  by  trustee  of  a 
savings  bank  cannot  be  set  off 
in  an  action  against  him  for 
misapplication  of  funds  of  the 
bank 62 


SHERIFF. 

Action  by,  against  sureties  on 
bond  for  jail  limits  —  defense, 
consent  by  deputy  and  jailor,  109 


SPECIAL  TERMS. 

FAOB. 

Distinction  between  special 
terms  at  chambers  and  spe- 
cial terms  proper  —  only  non- 
enumerated  motions  can  be 
heard  at  the  former 467 


STAY  OF  PROCEEDINGS. 

And  vacation  of  stay  —  when 
stay  cannot  be  upheld 468 


STENOGRAPHER. 

To  the  surrogate's  court  —  sala- 
ry not  limited  to  the  fees  paid 
into  the  county  treasury  by 
the  surrogate's  court 497 


STILWELL  ACT. 

Confined  to  actions  upon  con- 
tract   274 


SUMMARY  PROCEEDINGS. 

For  non-payment  of  rent  —  juA 
risdiction  of  district  courts 
limited  to  premises  situated 
in  their  district 443 


SUPPLEMENTARY  PROCEED- 
INGS. 

Salary  of  judicial  or  other  pub- 
lic officer,  while  in  the  hands 
of  the  disbursing  officer  of  the 
general  or  municipal  govern- 
ment, cannot  be  reached  by. .  215 


SUPREME  COURT. 

Jurisdiction  to  review  the  action 
of  both  the  mayor  of  New 
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York  and  the  governor  in  re- 
moving from  office  a  police 
commissioner .  395 


SURETY. 

On  dissolution  of  partnership, 
when  retiring  member  be- 
comes merely  a  surety 819 

On  an  administrator's  bond  — 
when  liable — liability  extends 
to  defaults  after  his  death  . . .  372 


SURROGATE'S  COURT. 

Stenographer's  salary,  how  pro- 
vided for 497- 


SURVIVOR. 

When  the  term  in  a  will  refers 
to  the  testator's  death  . .        .  203 
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TAXES  AND  ASSESSMENTS. 

Bill  in  equity  to  restrain  collec- 
tion of,  not  the  proper  rem- 
edy— after  judgment  of  court, 
in  certwrari  proceedings,  de- 
claring assessment  valid,  par- 
ties are  estopped  from  any 
other  proceedings  to  test  its 
validity 511 


TRADE-MARK. 

What  may  be  denominated  — 
combination  of  words  and 
figures 1 

When  injunction  will  be  grant 
ed  —  what  is  sufficient  proof 
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that  the  public  have  been  de- 
ceived— what  damage  will  be 
given  in  action  for  infringe- 
ment of  trade-mark 121 


TRUSTEES. 

Of  savings  banks— their  liabili- 
ty for  misapplication  of  the 
funds  of  the  bank  at  common 
law  and  under  the  statutes. . .  62 

When  the  estate  will  not  be 
bound  by  contracts  of 333 
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UNDERTAKING. 

On  appeal  —  usual  practice  to 
require  two  sureties 170 

Y. 

VENUE. 

In  c&rtwrari  proceedings,  how 
fixed 463 


VOLUNTARY  ASSOCIATION. 

Dissension  among  members  — 
when  judgment  of  dissolution 
will  be  rendered  . .  ,87 


VOLUNTARY  OFFER. 

To  contribute  to  a  particular 
person  for  a  particular  pur- 
pose, may  be  enforced  by  any 
one  other  than  the  person 
named  in  it  —  what  is  a  good 
consideration 324 
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VOLUNTARY  UNINCORPOR- 
ATED SOCIETIES. 

PAOB. 

Cannot  take  by  bequest 849 


w. 

WAIVER. 

Statement  in  policy  which  would 
not  operate  as 222 


WILL. 

Construction  of  —  when  the 
term  survivor  refers  to  the  tes- 
tator's death 203 


Made  abroad — assets  how  trans- 
mitted to  foreign  executor... .  208 

When  foreign  corporation  may 
take  by 269 


WITNESS. 

Immunity  from  service  of  civil 
process  does  not  extend  to 
suitors  . .  171 


WRIT  OF  PROHIBITION. 

Office  of  —  will  issue  to  restrain 
a  threatened  usurpation  of 
power  on  the  part  of  the  may- 
or in  the  removal  of  a  h<51d- 
over  officer 416 


